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THE   COURT   OF  CHANCERY 

OF  THE  STATE  OlP  NEW  JERSEY, 

SPECIAL  TERM,  MARCH,  1880. 


HENRY  ^.  GREEN,  fisQ.,  Chancello^v 


Joseph  Mulford  and  wife  vs.  Sarah  ]F.  fiiERg  ahd  others. 

In  proceedings  for  partition,  where  ^fter  a  sale  of  tlie  premises  the  widow 
who  was  entitled  to  dower  therein,  h<id  agreed  in  writing  under  her 
hand  and  Boal,  according  to  the  statutes  of  this  state^  to  accept  in 
lieu  of  lier  said  dower  such  sum  in  gross  as  the  Chancellor  should  deem 
reasonable,  and  then  having  died  before  distribution,  it  was  held,  that 
the  right  vested  in  the  -widow  to  receive  ft  sum  in  gross,  interest 
could  not  be  divested  by  her  death,  but  should  go  to  her  children.  Jfeld 
further,  that  the  value  of  the  widow's  interest  should  be  ascertained  on 
the  principles  of  life  annuities. 

Wlicre  the  estate  is  ordered  lo  be  sold,  and  the  widow  agrees  to  accept'  a 
groFS  sum  in  lieu  of  dower,  and  she  dies  before  a  sale  of  the  premises, 
her  estate  is  dxiterrained  by  her  death,  and  her  children  can  have  no  claim 
lo  any  portion  of  the  proceeds  of  the  sale. 


The  Chancellor.  On  the  15th  of  January,  1857,  a  bill 
was  filed  for  the  partition  of  the  real  eetate  of  Garret 
Uiers,  deceased.  Hiers  died  intestate,  leaving  him  sur- 
viving a  widow,  Sarah  F.  Heirs,  four  children,  by  the  said 
Sarah,  and  two  children,  the  issue  of  a  former  marriage% 
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The  master  having  reported  that  a  partition  could  not  be 
made  without  great  prejudice  to  the  owners  of  the  pre- 
mises, on  the  18th  day  of  January,  1858,  by  a  decree  of 
the  court,  it  was  ordered  that  the  same  should  be  sold, 
and  that  the  master  should,  with  the  said  premises,  sell  the 
estate  in  dower  of  the  said  Sarah  F.  Hiers,  widow  of  the 
said  Garret  Hiers,  in  the  same.  In  pursuance  of  this  order, 
a  part  of  the  real  estate  was  sold  on  the  26th  and  27th  of 
March,  1858,  and  the  sale  was  confirmed  on  the  80th  of 
April  following.  The  residue  of  the  land  was  sold  on  the 
27th  of  November,  1868,  and  the  sale  confirmed  on  Ist  of 
January,  1869.  On  the  80th  of  September,  1868,  the  wi- 
dow filed  a  consent  in  writing,  under  her  hand  and  seal, 
to  accept,  in  lieu  of  her  estate  in  dower,  such  sum  in  gross 
out  of  the  proceeds  of  the  sale  of  said  lands  as  should  be 
deemed  by  the  Chancellor  a  just  and  reasonable  satisfac- 
tion for  such  estate  and  interest.  On  or  about  the  18th 
of  October,  1868,  the  widow  died  intestate.  On  behalf  of 
her  infant  children  it  is  insisted  that,  in  making  distribu- 
tion of  the  proceeds  of  the  sales  of  the  land,  they  are  en- 
titled  to  receive  such  sum  as  may  be  deemed  a  just  and 
reasonable  satisfaction  for  the  estate  in  dower  of  their 
mother  in  the  land,  in  addition  to  their  dividends  as  heirs 
at  law.  This  claim  is  resisted  by  the  children  of  Garret 
Hiers  by  his  first  marriage,  who  insist  that,  by  the  death 
of  the  widow  prior  to  the  decree  for  distribution,  her  in- 
terest, as  well  in  the  proceeds  of  the  sale  as  in  the  land 
itself,  was  determined,  and  that  the  moneys  arising  from 
the  sale  must  be  distributed  among  the  heirs  without  re- 
gard to  her  claim.  So  far  as  relates  to  the  proceeds  of 
the  sale  of  that  portion  of  the  land  which  was  sold  after 
the  death  of  the  widow,  it  is  clear  that  her  children  can 
have  no  claim  in  virtue  of  her  right  of  dower.  It  is  true 
that  the  estate  in  dower  of  the  widow  was,  by  a  decree  of 
the  court,  ordered  to  be  sold,  but  in  point  of  fact  the  estate 
was  determined  by  the  death  of  the  widow  before  the  sale. 
No  sale  of  the  dower  right  was  ever  made,  and  conse- 
quently there  are  no  proceeds  of  the  sale  which  the  wi- 
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dow  could  be  entitled  to  have  invested  for  her  benefit,  or 
in  lieu  of  which  she  coald  receive  a  sum  in  gross. 

But  in  regard  to  the  sales  which  were  made  and  con- 
firmed in  the  lifetime  of  the  widow,  her  children  are  en- 
titled to  receive  out  of  the  proceeds  of  the  sale  a  just 
and  reasonable  satisfaction  for  their  mother's  interest 
Under  the  act  of  1846,  (Nix.  Dig.  676,  §  28,)  the  widow's 
dower  could  only  be  sold  in  proceedings  upon  an  applica- 
tion for  partition  upon  the  widow's  signifying  her  assent 
to  relinquish  her  dower,  by  writing  under  her  hand  and 
seal,  before  or  at  the  time  of  the  sale ;  and  upon  giving 
such  assent,  she  became,  by  the  terms  of  the  act,  entitled 
to  have  one-third  of  the  proceeds  of  the  sale  invested  un- 
der the  direction  and  control  of  the  court  for  her  benefit 
daring  life.  The  right  to  the  equivalent  is,  by  the  terms 
of  the  act,  vested  in  the  widow,  upon  her  consent  to  the 
sale.  By  the  act  of  1865,  {Nix.  Dig.  578)  the  sale  of  the 
dower  right  may  be  made  at  the  discretion  of  the  court 
without  the  consent  of  the  widow ;  and  upon  such  sale  be- 
ing made,  if  the  widow  consent  in  writing  before  making 
the  order  of  distribution  to  accept  a  gross  sum  in  lieu  of  her 
estate,  the  statute  requires  that  the  court  shall  direct  the 
payment  of  such  sum  in  gross  out  of  the  proceeds  of  the 
sale.  The  right  of  the  widow  to  receive  such  equivalent 
becomes  vested  upon  her  filing  her  consent  to  accept  it 
She  is  bouud,  by  her  consent,  to  such  acceptance,  and  it 
is  just  that  the  obligation  should  be  mutual.  The  right 
vested  in  the  widow  to  receive  a  sum  in  gross  for  her  es- 
tate cannot  be  divested  by  her  death.  It  is  tantamount 
to  an  agreement  to  relinquish  her  right  to  the  estate  and 
to  the  interest  of  one-third  of  the  proceeds  for  life  for  a 
sum  certain,  not  specified  in  the  agreenient,  but  referred 
to  the  discretion  of  the  court,  to  be  exercised  upon  fixed 
and  well  established  principles. 

The  estate  in  dower  is  a  favorite  of  the  law,  and  as  the 
doweress  is  divested  of  her  estate  in  the  lands  by  order  of 
the  court  for  the  benefit  of  the  heirs,  it  is  just  and  equit- 
able tbat  the  compensation  in  gross,  which  she  agrees  to 
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accept  in  Ilea  of  her  estate,  shall  be  deemed  to  be  abso- 
lutely vested  in  her  by  her  agreement  to  accept  the  equiv- 
alent which  the  law  has  offered  to  her  acceptance.  If  the 
law  bad  kfb  to  the  widow  her  election  whether  or  not  to 
eonsent  to  a  sale  of  her  dower  upon  receiving  a  sum  in 
gross  in  lieu  of  her  estate,  and  she  had  given  such  con- 
sent, undoubtedly  the  widow  would  have  had  a  vested 
right  to  such  equivalent  immediately  upon  the  sale  being 
made.  That  the  law  has  deprived  her  of  her  estate  with- 
out her  consent,  and  merely  gives  her  an  election  as  to 
the  mode  of  payment,  does  not  impair  her  equitable  title 
to  the  equivalent. 

If  she  had  voluntarily  contracted  for  the  sale  of  her 
estate  for  a  fixed  sum,  her  children  would  have  been  enti- 
tled to  the  benefit  of  the  contracts.  Upon  the  clearest 
principles  of  equity^  she  should  stand  in  no  worse  posi- 
tion when  her  property  has  been  sold  without  her  con- 
sent. 

But  again,  as  between  the  widow  and  the  heir,  what 
title  has  the  heir  to  this  money.  Undoubtedly,  at  the 
sale,  the  purchaser  paid  for  the  widow's  estate  what  it 
was  then  estimated  to  be  worth. 

The  value  of  the  dower  at  that  time  was  added  to  the 
price  paid  for  the  land.  The  purchaser  has  paid  a  larger 
price  for  the  dower  than  it  has  proved  to  be  worth.  Had 
it  been  anticipated  that  the  widow  would  have  died  with- 
in a  year,  the  fund  now  in  court  would  be  less.  What 
title  have  the  heirs  to  this  fund  ?  Why  should  not  the 
estate  o|  the  widow  be  entitled  to  the  price  for  which  her 
estate  was  sold  ?  I  eatertain  no  doubt,  either  upon  the 
language  of  the  statute  or  upon  the  principles  of  equity, 
that  the  equivalent  for  the  dower  is  vested  in  the  doweress, 
and  should  go  to  her  ehildren  in  the  distribution  of  the 
funds. 

The  value  of  the  dower  is  to  be  estimated  as  it  existed 
at  the  tinxe  of  tbo  consent  given  to  accept  an  equivalent, 
and  according  to  the  principles  adopted  by  the  court  ia 
ascevtaioiing  the  value  of  dower  in  other  cases.    Sux2h  waa 
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the  rule  in  the  Court  of  Chancery  of  New  York  under  a 
similar  statute,  and  I  think  the  rule  consistent  with  jus- 
tice. It  is  to  the  interest  of  the  parties  interested  in  the 
land  that  the  widow  should  consent  to  accept  a  gross  sum 
in  lieu  of  her  dower,  rather  than  to  leave  one-third  of  the 
proceeds  locked  up  for  an  indefinite  period,  and  exposed 
to  the  hazards  of  investment.  It  is  important,  therefore, 
that  the  party  entitled  to  the  life  estate,  as  an  inducement 
to  receive  an  equivalent,  should  be  made  aware  of  the 
principles  upon  which  her  estate  is  to  be  valued,  and  the 
equivalent  ascertained,  unless,  under  special  circum- 
stances rendering  such  course  inequitable,  the  value  of 
the  widow's  interest  in  the  premises  should  be  ascertained 
on  the  principles  of  life  annuities,  in  accordance  with 
the  practice  of  the  court  upon  the  sale  of  infants'  lands. 
There  should  be  a  reference  to  a  master  to  ascertain  and 
report,  in  accordance  with  these  principles,  what  would 
be  a  just  and  reasonable  satisfaction  for  the  widow's  in- 
terest, who  is  entitled  to  receive  the  same,  and  the  shares 
to  which  the  parties  are  severally  entitled. 


Owen  McFarland  vs.  The  Orange  and  Newark  Horse 
Car  Railroad  Company. 

The  charter  of  the  defendants  contained  the  following  clause:  "tlie  presi- 
dent and  directors  of  said  company  bo  and  they  are  hereby  authorized 
and  invested  with  all  the  rights  and  powers  necessary  and  expedient  to 
survey,  lay  out,  and  construct  a  railroad  from  some  suitable  point  in  the 
township  of  Orange,  in  the  county  of  Essex,  to  some  suitable  point  in 
Orange  street,  or  some  street  north  of  said  street,  or  south  of  Markot 
street,  in  the  city  of  Newark." 

IffW,  that  this  enactment  relates  not  to  the  route,  but  to  the  termination  of 
the  road,  and  that  thereby  the  road  of  the  company  was  not  excluded 
from  being  located  in  or  through  Market  street. 

B* 
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This.  W&8  a  motioa  to  diesolye  an.  injonctioii.. 
Oliver  &  JSalstedj  aetLy  foe  complaiiiADt.. 
Ahrdham  O^ZaSrisKiy  for  defendants. 

The  eHAUCBLLOR^  The  whole  eqnity  of  the  complain- 
ant's biW  rests  npon  the  groinid  that  there  was  no  author- 
ity for  the  location  of  the  railtoad  in  or  through  Market 
street,  in  the^  city  of  Newark.  If  the  company  were  au- 
thorized hy  theif  charter  to  locate  and  construct  their 
road  through  that  street — if  its  construction  then  was 
authorized  hy  law,  it  could  be  no  nuisance,  nor  was  the 
injury  it  occasioned  to  the  complainant  of  a  character 
which  entitled  him  to  relief  by  injunction. 

The  injunction  was  originally  granted  on  the  assump- 
tion that  the  charter  of  the  company,  by  necessary  impli- 
cation tf  not  in  express  terms,  excluded  the  road  from 
being  located  in  or  through  Market  street.  Upon  a  care- 
ful examination  of  the  charter,  I  am  satisfied  that  there 
is  no  ground  for  that  opinion.  The  language  of  the  act 
(§  7)  is  as  follows :  "  the  president  and  directors  of  the 
said  company  be  and  they  are  hereby  authorized  and  in- 
vested with  all  the  rights  and  powers  necessary  and  expe- 
dient to  survey,  lay  out,  and  construct  a  railroad  from 
some  suitaWe  point  in  the  township  of  Orange,  in  the 
county  of  Essex,  to  some  suitable  point  in  Orange  street, 
or  some  street  north  of  said  street,  or  south  of  Market 
street,  in  the  city  of  Newark."  This  enactment  relates 
not  to  the  routes  but  to  the  termination  of  the  road.  Its 
design  was  not  to  exclude  the  line  of  the  road,  but  its 
terminus,  from  the  district  included  between  Market  and 
Orange  streets.  Whether  the  language  of  the  act  be  con- 
strued to  fix  the  terminus  at  a  point  south  of  Market  street, 
Qv  at  some  point  m  a  street  south  of  Market,  is  immaterial. 
In  cither  evQut  the  statute  is  complied  with.  It  appears, 
by  the  answer,  that  although  the  line  of  the  road  is  through 
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Market  street,  its  terminus  is  a  point  and  in  a  street  south 
of  Market  street 

There  is  authority,  both  fron^  the  legislature  and  from 
the  corporate  authorities  of  Newark,  to  construct  the 
road  in  its  present  location. 

The  injunction  must  be  dissolved  with  costs. 


Samuel  H.  Horner  vs.  James  T.  Jobs. 

Au  injunction  staying  proceedingM  in  ejectment  was  granted  on  a  bill  petting 
up  l<»>s  of  title  dee^ltj.  The  answer  denied  fully  all  knowledge  of  deeds 
all<g*yl  to  have  bten  lost. 

Ji(M,  that  injunction  should  he  dissolved. 

A  mere  formal  or  technical  denial  of  the  chajrges  of  the  bill  is  not,  as  of 
Course,  sufficient  to  dissolve  an  injunction. 

Tlie  staleness  of  the  defendant'^  claim,  which  lie  was  enforcing  at  law, 
afioriLs  no  ground  for  continuing  an  injunction  against  him.  It  is  the 
claim  of  the  cornj)lainant  to  which  the  equitable  defence  of  a  stale  claim 
U  ajU'licable. 

The  motion  was  to  dissolve  the  injunction  which  had 
been  granted  on  the  filing  of  the  biU. 

Joel  ParkeVy  for  defendant. 

J.  F.  Bandolphj  for  conaplainant. 

The  Chancellor.  The  complainant  claims  to  be  the 
owner  in  fee  of  a  farm^  containing  140.  acres  of  land,  in 
the  county  of  Ocean.  The  farm  was  conveyed  to  Fuller 
Horner,  the  complainant's  fiitlier,  from  Peter  Sexton  and 
Sarah  his  wife,  by  deed  bearing  date  on  the  5th  of  Jan- 
uary, 1811.  The  father  continued  in  possession  during 
his  life,  and  died  seized  in  or  about  the  year  1845,  when 
the  title  vested,  by  descent,  in  the  complainant,  as  his 
only  child  and  heir  at  law.  The  complainant  remained 
in  the  quiet  and  undisturbed  possession  of  the  land  until 
June,  1858j  when  the  defendant  commenced  against  him,  in 
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the  Supreme  Court,  an  action  of  ejectment  to  recover  some 
part  or  share  of  the  premises.  The  complainant  there- 
upon filed  his  bill  of  complaint  in  this  court,  alleging  a 
loss  or  destruction  of  his  title  deeds,  praying  a  discovery 
from  the  defendant,  and  an  injunction  to  restrain  the  pro- 
ceedings at  law.  The  defendant,  having  answered  the 
bill,  asks  a  dissolution  of  the  injunction. 

The  answer,  so  far  as  a  discovery  is  sought,  is  full,  di- 
rect, and  unequivocal.  Whether  it  answer  the  whole 
equity  of  the  bill,  so  as  to  entitle  the  defendant  to  a  dis- 
solution of  the  injunction,  is  the  only  matter  of  inquiry. 
From  the  statements  of  the  bill  and  answer,  not  contro- 
verted, it  appears  that,  in  the  year  1784,  James  Sexton, 
the  elder,  under  whom  both  parties  claim  title,  died  seized 
of  a  tract  of  211  acres,  including  the  farm  in  question. 
He  left  two  sons  and  four  daughters.  The  sons  divided 
the  land  between  them,  and  on  the  3d  of  June,  1803,  ex- 
ecuted mutual  releases.  Peter,  one  of  the  sons,  under 
whom  the  complainant  claims,  took  the  140  acres  now  in 
controversy,  the  residue  of  the  tract  going  to  the  other 
son.  Eebecca,  one  of  the  daughters  of  James  Sexton,  in 
the  year  1797,  married  Richard  Jobs,  and  by  him  had  one 
son,  the  defendant,  who  was  born  on  the  25th  of  August, 
1798.  She  died  in  1800,  leaving  the  defendant  her  heir 
at  law,  to  whom  her  real  estate  descended,  subject  to  the 
estate  of  his  father,  Richard  Jobs,  as  tenant  by  the  cur- 
tesy. The  father  survived  the  mother  fifty  years,  and 
died  on  the  20th  of  March,  1850.  In  1858,  the  defendant 
commenced  his  action  of  ejectment  for  the  recovery  of 
his  mother's  interest  in  the  lands  in  question  as  one  of 
the  heirs  of  James  Sexton,  and  prosecuted  the  same  until 
restrained  by  the  injunction  of  this  court. 

The  bill  charges,  upon  information  and  the  belief  of 
the  complainant,  that  Peter  Sexton,  before  the  convey- 
ance by  him  to  the  complainant's  father,  and  about  the 
time  of  the  division  of  the  land  between  himself  and  his 
brother,  purchased  all  the  right  of  his  sisters,  and  took 
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from  them,  respectively,  good  and  Bufficient  titles.  The 
bill  farther  charges,  that  after  the  death  of  Eebecca,  her 
husband,  Bichard  Jobs,  conveyed  her  share,  all  his  own 
interest,  and  the  interest  of  his  son  (the  defendant)  to  Pe- 
ter Sexton,  in  consideration  of  ?480,  with  covenants  of 
general  warranty ;  and  in  order  the  better  to  secure  Sexton, 
the  said  Richard  Jobs,  together  with  his  father,  James 
Jobs,  about  the  time  of  the  conveyance  to  Sexton,  gave 
him  a  bond  of  indemnity  against  any  claim  that  James 
Jobs,  the  present  defendant,  might  ever  set  up  against 
the  property;  and  that,  subsequently,  James  Jobs,  the 
grandfather,  Richard  Jobs,  the  father,  and  James  S.  Jobs, 
the  defendant  (he  acting  by  attorney),  executed  a  deed, 
with  covenants  of  warranty,  trtmsferring  all  their  interest 
in  the  estate  of  the  said  Rebecca  to  Peter  Sexton  ;  that 
the  defendant  afterwards  gave  to  the  grandfather  a  re- 
lease of  all  his  interest  in  the  estate ;  that  the  papers  of 
the  grandfather  subsequently  came  into  the  possession  of 
the  defendant,  and  that  the  complainant  is  unable  to 
procure  the  papers  so  as  to  perfect  his  chain  of  title,  and 
cannot  therefore  safely  go  to  trial  at  law  without  a  dis- 
covery from  the  defendant. 

These  various  charges  were  obviously  made  as  the 
ground  of  a  prayer  for  a  discovery.  They  have  been 
directly  and  explicitly  denied  by  the  answer  of  the  de- 
fendant. He  denies  that  any  deed  of  conveyance  for  the 
premises  was  ever  executed  by  his  father  or  mother,  or 
by  himself  or  by  his  attorney ;  that  no  such  papers  were 
ever  in  his  possession  or  under  his  control  or  within  his 
knowledge.  So  far  as  the  answer  relates  to  the  defend- 
ant's own  deed  or  pawer  of  attorney,  or  facts  within  bis 
knowledge,  it  is  a  full  answer  to.  the  equity  of  the  bill. 
So  far  as  it  relates  to  the  execution  of  a  conveyance  by 
the  mother,  it  does  not  fully  answer  the  equity  of  the 
bill,  for  the  fact  is  not  within  his  knowledge.  Ilis  mother 
died  before  the  defendant  was  two  years  old,  and  in  deny- 
ing the  execution  of  a  conveyance  by  her,  he  could  only 
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have  spoken  as  to  his  belief,  not  from  his  knowledge.  A 
mere  formal  or  technical  denial  of  the  charges  of  the  bill 
is  not,  as  of  course,  sufficient  to  dissolve  the  injunction. 

If  the  defendant's  case  rested  upon  the  answer  above, 
or  if  there  was  any  fact  or  circumstance  in  the  case  to 
warrant  the  belief,  or  to  create  an  impression  that  the 
mother  had  conveyed  her  estate,  I  should  retain  the  in- 
junction to  the  hearing.  But  there  is  the  strongest  rea- 
son for  believing  that  no  such  conveyance  was  ever  made. 
In  the  releases  executed  by  Peter  Sexton  and  his  brother, 
upon  the  partition  of  the  land  between  them  in  1803,  it 
is  recited  that  Peter  had  purchased  his  sister's  share /ro//i 
her  husband.  There  is  no  suggestion  that  she  had  joined 
in  the  deed — and  this  was  some  years  subsequent  to  her 
death.  And  it  is  averred,  in  the  bill  of  complaint,  that 
the  husband  did,  after  the  death  of  the  defendant's  mo- 
ther, convey  all  his  interest  and  all  his  son's  interest  in 
his  mother's  share  of  the  estate  to  the  complainant  with 
covenants  of  general  warranty,  and  that  at  the  same  time 
he,  with  his  father,  gave  to  Peter  Sexton  a  bond  of  in- 
demnity against  any  claim  which  the  son  might  thereafter 
make  for  the  estate  of  his  mother.  Why  this  conveyance 
with  covenants  of  warranty  from  the  husband,  and  this 
bond  of  indemnity  against  the  claim  of  the  child,  if  the 
mother  had  ever  divested  herself  of  his  estate  ? 

That  part  of  the  bill  which  seeks  to  raise  an  equity 
against  the  defendant,  upon  the  ground  that  he  received 
from  his  father  and  grandfather,  for  his  support  and  main- 
tenance, a  sum  equal  to  the  value  of  the  land,  is  fully  met 
and  denied  by  the  answer.  If  it  were  otherwise,  and  the 
facts  were  admitted  to  be  true  as  charged,  they  would  not 
avail  to  destroy  the  defendant's  title  or  prevent  a  recovery 
in  ejectment,  whatever  equity  they  might  raise  in  favor  of 
the  complainant  for  an  account. 

Nor  will  the  fact  that  the  complainant's  title  was  on 
record  charge  the  defendants  with  a  knowledge  of  his 
title,  or  subject  him  or  his  estate  to  any  equity  in  favor 
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of  the  defendant,  on  the  ground  that  his  claim  was  not 
earlier  made  known  to  the  complainant,  or  sought  to  be 
enforced  against  him. 

Nor  can  the  staleness  of  the  claim  or  the  lapse  of  time, 
or  the  statute  of  limitations,  avail  the  complainant.  The 
defendant  is  asking  no  relief  at  the  hands  of  this  court. 
He  was  seeking  to  enforce  his  legal  rights  in  a  court  of 
law.  The  complainant  is  here  asking  the  aid  of  this 
court.  It  is  the  claim  of  the  complainant,  not  the  title  of 
the  defendant,  to  which  the  equitable  defence  of  a  stale 
claim  is  applicable.  No  lapse  of  time  can  avail  the  com- 
plainant, unless  it  be  a  bar  to  the  defendant's  title  under 
the  statute  of  limitations.  This  defence  will  avail  the 
defendant  at  law  as  well  as  in  equity,  and  constitutes  no 
ground  for  enjoining  proceedings  at  law. 

I  find  no  ground  on  which  to  continue  the  injunction, 
nor  do  I  see,  in  any  aspect  of  the  case,  that  its  continu- 
ance can  be  of  any  avail  to  the  complainant.  He  has  had 
all  the  benefit  of  a  discovery  from  the  defendant  that  he 
can  have.  Every  presumption  in  favor  of  his  title  which 
he  can  have  in  this  court  he  can  have  at  law.  The  statute 
of  limitation  will  avail  him  there  as  well  as  here,  and  a 
further  continuance  of  the  injunction  can  only  serve  to 
procrastinate  the  cause,  which  has  already  been  long  de- 
layed. 

The  injunction  should  be  dissolved  without  costs. 
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The  BROABWAt  Bank  vs.  Thomas  McELRAtn  and  others. 

Shares  in  a  corporation,  whoso  cliartcr  provides  that  the  capital  stock  of 
the  coini»any  yhall  he  deemed  i)or8onal  estate,  and  "he  transferable  upon 
the  books  of  the  s&id  cori)0ration/'  can  be  cffoctnally  transferred  as  col- 
lateral Focnrity  for  a  debt,  as  against  a  creditor  of  the  bailor,  "who  at- 
taches them  withont  notice  of  any  transfer,  by  a  delivery  of  the  certifi- 
cates thereof,  together  "vviih  a  blank  irrevocable  power  of  attorney  for 
the  transfer  thereof  from  the  bailor  to  the  bailee. 

M.  delivered  to  the  comjdainants  the  certificates  of  certain  stock  of  a  cor- 
porat^•5n,  accompapied  by  a  pow«*r  of  attomay  irrevocable  for  tlie  trans- 
fer thereof,\as  collateral  security  for  certain  of  his  notes,  and  the  renew- 
als thereof.  The  charter  of  said  corfjf ration  provided  that  its  capital 
stock  should  bo  deemed  pen«onal  C8tat<i,  and  "  be  transferable  upon  the 
books  of  yaid  corporation  :  an^'furth'cr,  "that  books  of  transfer  of  stock 
should  be  kept,  and  should  be  evidence  of  the  ownership  of  said  stock  in 
all  elections  and  other  matters  submitted  to  the  decision  of  the  stock- 
Iioldcrs  of  said  corporation."  A  Creditor  of  M.  then  levied  an  attach- 
ment upon  this  stock.  2£i:ld,  that  the  transfer  to  the  complainants  was 
etlectual  as  against  such  attaching  Creditor. 

This  case  came  on  for  final  hearing  on  the  bill,  answer, 
and  proofs.  The  facts  fully  appear  in  the  opinion  of  the 
court 
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Gummere  and  attorney  General^  for  complainant. 
Va7i  Sjfckel  and  Measley^  for  defendants* 

The  Chancellor.  The  property  which  forms  the  sub- 
ject of  controversy  consists  of  fifty  shares  of  the  capital 
stock  of  the  Trenton  Iron  Company,  of  the  par  value  of 
one  hundred  dollars  each,  standing  on  the  books  of  the 
company  in  the  name  of  McElrath*  On  the  second  of 
June,  1854,  the  certificate  of  the  stock,  accompanied  by  a 
power  of  attorney  irrevocable  for  the  transfer  thereof,  was 
delivered  to  the  Broadway  Bank,  as  collateral  security  on 
loan  of  four  thousand  dollars,  obtained  by  McElrath  from 
the  bank,  upon  his  individual  note  at  four  mouths.  The 
loan  was  made  upon  the  agreement  of  McElrath  to  de- 
posit the  stock  as  a  collateral  security  for  the  repayment 
of  the  loan,  including  as  well  the  original  note  as  all  re- 
newals thereof.  The  note  was  renewed^  and  the  accruing 
interest  paid,  from  time  to  time,  until  the  22d  of  Xovem- 
ber,  1857,  when  the  last  renewal  was  made. 

On  the  24th  of  August,  1857,  the  Hunterdon  County 
Bank  sued  out  of  the  Supreme  Court  of  this  state  a  writ 
of  attachment  against  the  estate  of  the  said  McElrath,  as 
a  nonresident  debtor,  by  virtue  of  which  the  stock  in 
question  was  attached  as  the  property  of  McElrath.  Judg- 
ment having  been  rendered  in  favor  of  the  plaintiff'  iu  at- 
tachment, and  also  in  favor  of  sundry  applying  creditors, 
the  auditors  in  attachment  were  proceeding  to  make  sale 
of  the  stock  in  question  to  satisfy  those  judgments  when 
they  were  restrained  by  an  injunction  issuing  in  this  cause. 
The  complainants  insist  that  they  have  an  equitable  lien 
upon  the  stock  for  the  payment  of  the  debt  for  which  it 
was  hypothecated  as  security.  The  defendants  claim  that 
they  have  acquired  a  valid  title  to  the  stock  at  law  and  in 
equity  by  virtue  of  the  attachment. 

The  stock,  irrespective  of  the  complainants,  was  un- 
doubtedly^  under  the  provisions  of  the  statute,  the  sub- 
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ject  of  attachment  The  jadgment  at  law  has  established 
the  claims  of  the  plaintiff  and  the  applying  creditors  in 
attachment.  The  validity  of  the  proceedings  nnder  the 
attachment  are  not  drawn  in  question.  The  defendant's 
right  to  the  property  is^  unquestioned,  except  so  far  as  it 
conflicts  with  the  prior  rights  of  the"  complainants. 

By  the  5th  section  of  the  charter  of  tlfe  Trenton  Iron 
Company,  approved  February  16th,  1847,  {Pamph.  Laws 
61)  it  is  enacted  that  "  the  capital  stock  of  the  said  .cor- 
poration shall  be  deemed  personal  estate,  and  be  transfer- 
able upon  the  books  of  the  said  corporation  ;"  and  by  the 
9th  section  of  the  charter,  it  is  further  enacted,  "  that 
books  of  transfer  of  stock  shall  be  kept,  and  shall  be  evi- 
dence of  the  ownership  of  said  stock  in  all  elections  and 
other  matters  submitted  to  the  decision  of  the  stockhold- 
ers of  the  said  corporation.** 

Independent  of  the  provisions  of  the  charter,  the  stock 
of  an  incorporated  company  is  deemed  personal  estate, 
and  may  be  transferred  by  a  certificate  of  stock  accompa- ' 
nied  by  a  power  of  transfer.  Angell  J-  Ames  on  Corp.  §  664. 

And  where  it  is  provided  by  the  charter  or  by-laws  that 
the  stock  shall  be  transferred  only  upon  the  books  of  the 
corporation,  there  is  a  decided  weight  of  authority  in  sup- 
port of  the  position,  that  a  bona  fide  transfer  by  delivery, 
of  the  certificate  is  nevertheless  valid  as  between  vendor, 
and  vendee,  that  the  equitable  title  passes  by  such  trans- 
fer, and  that  the  claim  of  the  vendee  is  good  in  equity 
against  the  claim  of  an  execution  or  attaching  creditor  of  , 
the  vendor:  such  provision,  whether  by  charter  or  oj^Jaw, 
is  regarded  as  designed  to  protect  the  interests  of^the  cor- 
poration, and  as  applying  solely  to  the  relation  between- 
the  corporation  and  its  stockholders.  Its  x)nly  oflice  is 
held  to  be  equivalent  to  that  of  the  provision  contained 
in  the  ninth  section  of  the  charter  of  the  Trenton  Iron 
Company,  viz,  "  to  afford  evidence  of  the  ownership  of 
the  stock  in  all  elections  and  other  matters  submitted  to 
the  decision  of  the  corporation,"  including  all  questions 
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fts  to  the  ownership  of  the  stock  as  between  the  corpora* 
tion  and  its  members.  Angel  ^  Ames  on  Corp.  [854 ;  Bank 
of  Utica  V.  Smallej/j  2  Cowen  770 ;  QiJberi  v.  Manchester  Iron 
Cb.,  11  Wend.  627 ;  Kortrighi  v.  Buffalo  Commercial  Bankj 
20  Wend.  91 ;  same  case  in  error,  22  Werd.  348 ;  Quiner  v. 
JUarbleliead  Insurance  Co.^  10  Mass.  476 ;  Union  Bank  of 
Georgetown  v.  Lairdj  2  Wheat.  390 ;  3  Howard  513 ;  /Ste6- 
tew  V.  Phjocnix  Fire  Insurance  Co.,  3  Paige  361 ;  3  Binney 
394 ;  6rra?j<  v.  3Iechanics  Bank,  15  /Sergr.  ^  B.  143 ;  jBa7iA 
of  Kentucky  v.  Schuylkill  Bank^  1  Parsons  247 ;  United  States 
V.  O/^te,  1  5i/m«€r  133. 

There  is  not  an  entire  uniformity  of  authority  upon  the 
question,  whether  a  transfer  or  pledge  of  stock  as  collate- 
ral security  without  a  transfer  upon  the  books  of  the  com- 
pany, as  required  by  the  charter,  will  protect  the  holder 
against  the  claims  of  an  attaching  creditor,  though  the 
weight  of  authority  is  decidedly  in  favor  of  the  right  of 
the  assignee. 

It  is  the  well  settled  rule  in  New  York,  where  this  con- 
tract was  made,  and  where  the  contracting  parties  had 
their  domicil  at  the  time  of  the  contract,  and  the  pledge 
of  the  stock  by  McElrath  to  the  bank. 

It  was  so  expressly  decided  in  this  j state  long  prior  to 
the  date  of  that  contract.  Rogers  e}  al.  v.  Stevens^  4  Halst. 
Ch.  167. 

So  far  as  judicial  determination  could  settle  the  ques- 
tion, it  was  settled  prior  to  the  pledge  of  this  stock,  both 
in  the  state  where  the  contracting  parties  had  their  domi- 
cil and  in  the  state  where  the  corporation  whose  stock  was 
transferred  was  chartered  and  transacted  its  business.  The 
parties  to  the  contract  may  fairly  have  relied  upon  the  law, 
as  thus  settled,  for  the  protection  of  their  rights.  It  is  of 
the  utmost  importance  that  questions  so  extensively  and 
vitally  afiecting  the  rights  of  the  business  community 
should  be  regarded  as  settled  by  judicial  decision,  and  not 
liable  to  be  disturbed,  except  for  the  most  cogent  reasons. 
Upon  the  £uth  of  decisions  already  made  upon  this  very 
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pointy  contracts  have  doubtless  been  entered  into  and  se- 
curities taken  to  a  very  large  amount.  Whatever  might 
be  my  conclusion  as  to  the  true  construction  of  the  stat- 
ute, were  the  question  now  for  the  first  time  agitated,  it 
would  bo  alike  unwise  and  unjust  to  overturn  or  impair 
rights  acquired  upon  the  faith  of  recognised  legal  princi- 
ples. 

I  think  it  clear  moreover,  whatever  might  be  the  strict 
legal  interpretation  of  the  provision  in  question,  that  the 
legislature  never  designed  it  to  impair  the  validity  of  a 
transfer  of  stock,  as  between  the  parties  making  it.  It 
was  not  intended  to  introduce  a  new  mode  of  acquiring 
title  to  stocks,  much  less  to  operate  as  a  registry  law,  by 
furnishing  conchisive  evidence  to  the  public  of  the  own- 
ership of  the  property.  If  such  had  been  the  design,  it 
might  have  been  expected  that  the  legislature  would  have 
required  that  the  books  of,  transfer  should  be  at  all  times 
open  to  public  inspection,  and  the  record,  not  in  certain; 
specified  cases  merely  but  in  all  cases,  made  evidence  or 
ownership. 

yor  does  sound  policy  require  such  construction  to  be 
given  to  the  act.  The  pledge  of  stocks  as  collateral  secu- 
rity has  become  a  prevalent,  and  to  the  borrower,  espe- 
cially, an  advantageous  mode  of  efl:ecting  loans.  Iji  man- 
ufacturing companies  especially,  where  the  business  of 
the  company  is  carried  on  by  the  stockholder,  and  where 
liis  capital  is  mainly  or  exclusively  vested  in  the  stock, 
and  employed  in  the  active  operations  of  business,  the 
]>ledge  of  stocks  aftbrds  the  most  ready  and  advantageous 
mode  of  efifecting  loans  for  the  demands  of  business.  To 
require  a  transfer  of  the  stock  to  the  lender  as  security 
for  the  loan  against  the  right  of  attaching  or  execution 
creditors  will  at  once  destroy  the  value  of  the  security,  or 
compel  the  borrower  to  divest  himself  of  his  character  as 
corporator  to  forfeit  his  control  of  the  business  of  the  coin 
poration,  of  his  right  to  dividends,  and  of  all  his  other 
rights  as  a  stockholder  in  the  oorporation.  Why  should  the 
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owner  of  stocks  be  deprived  of  the  privilege  of  mortgaging 
or  pledging  his  stock  for  the  security  of  a  loan^  without 
stripping  himself  of  all  his  rights  of  ownership,  more 
than  the  owner  of  any  other  property  ? 

The  objection  is,  that  it  will  open*  the  door  to  fraud, 
and  deprive  an  execution  or  attaching  creditor  of  the 
means  of  ascertaining  the  real  ownership  of  the  stock. 
It  is  worthy  of  notice  that  this  clause  requiring  a  transfer 
of  stock  on  the  books  of  the  company  was  inserted  in 
numerous  charters  long  before  the  stock  was  made  the 
subject  of  execution.  But  the  objection,  as  applied  to  a 
transfer  of  stock,  is  of  less  weight  than  against  a  chattel 
mortgage,  the  chattel  remaining  in  the  hands  of  the  mort- 
gagor, which  is  held  to  be  a  valid  security.  Runyon  y.  Gro- 
sfiOHj  1  Beadey  86. 

The  transfer  book  is  not  the  only  evidence  of  the  own-' 
ership  of  stock.  The  certificate,  which  has  always  been 
deemed  prima  facie  evidence  of  ownership,  is  the  only 
evidence  in  possession  of  the  owner,  and  where  there  has 
been  no  transfer,  is  the  only  recognised  evidence  of  title.. 

It  is  urged  that  the  contract  for  the  pledge  of  this  stock 
was  executory  merely ;  that  it  does  not  purport  to  trans- 
fer the  ownership  of  the  shares^  but  simply  gives  an  au- 
thority to  transfer  upon  failing  to  pay  the  debt:  and 
hence  it  is  further  argued,  that  the  stock  cannot  be  held 
as  a  pledge,  because  that  requires  a  transfer  of  possession. 
The  contract  between  the  parties  was  in  no  sense  execu- 
tory. It  was  fully  executed  according  to  the  intention  of 
the  parties.  The  absolute  ownership  of  the  stock,  it  is 
true,  was  not  transferred,  nor  was  it  intended  it  should  be. 
The  spirit  and  design  of  the  contract  was  that  the  legal 
ownership  of  the  stock  should  continue  in  McElrath ; 
that  he  should  remain  a  member  of  the  corporation,  with 
the  right  to  receive  the  dividends  upon  the  stock,  to  vote 
at  all  elections,  and  with  all  other  rights  pertaining  to  him 
as  a  stockholder  and  member  of  the  company,  and  that 
the  bank  should  hold  the  stock  as  collateral  security  for 
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the  payment  of  the  loan,  with  the  absolute  and  irrevoca- 
ble right  of  transferring  the  legal  ownership  upon  failure 
to  pay  the  debt.  The  same  objection  existed  in  many  of 
the  reported  cases,  where  the  right  of  the  party  holding 
the  certificate  of  stock  as  evidence  of  his  claim  was  sus- 
tained against  the  claims  of  attaching  or  execution  credit- 
ors. 3  Binneu  394 ;  4  BaUt.  Ch.  167. 

Such  a  certificate  annexed  to  or  accompanying  a  blank 
power  of  attorney  we  cannot  doubt,  not  only  according  to 
the  understanding  of  men  in  business,  but  upon  well  set- 
tled principles  of  law,  passes  by  delivery  an  equitable  title 
to  a  bona  fide  purchaser ;  nor  can  such  purchaser  be  justly 
prevented  from  converting  his  equitable  into  a  legal  title 
by  filling  up  and  exercisiug  the  power,  whenever  he  is  en- 
titled to  do  so  by  the  nature  and  terms  of  the  contract, 
under  which  the  certificates  were  delivered  to  him.  When 
the  stock  is  sold  absolutely  his  right  then  to  perfect  his 
title  is  immediate ;  when  it  is  hypothecated,  the  right  ac- 
crues when  the  debt  meant  to  be  secured  becomes  due 
and  remains  unpaid.  Per  Ackley,  C.  J.,  in  Fatrnan  v. 
Lobachy  1  Duer  361. 

It  is  obvious  moreover,  that  so  far  as  regards  the  legal 
ownership  of  the  stock,  if  the  transfer  upon  the  books  of 
the  company  alone  can  constitute  legal  ownership,  that 
the  contract  of  sale  is  as  fully  executed  by  delivering  the 
certificate,  with  the  power  of  immediate  transfer  on  the 
books  of  the  company,  as  by  a  formal  assignment  accom- 
panying the  certificate. 

The  holder  of  a  certificate  of  shares  of  stock,  accompa- 
nied by  an  irrevocable  power  of  attorney  to  transfer  them, 
is  the  apparent  owner,  and  when  he  is  the  holder  for  value 
without  notice  his  title  cannot  be  impeached.  Leavili  v. 
Fishery  4  l^er  1. 

Aside  from  the  general  principles  by  which  I  think  the 
case  must  be  controlled,  it  is  worthy  of  notice  that  the 
charter  of  the  company,  the  stock  of  which  is  hero  the 
subject  of  controversy,  is  somewhat  variant  from  many  of 
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those  which  have  formed  the  subject  of  adjudication.  In 
the  case  of  Fisher  v.  The  Essex  Bankj  5  Gray  873,  the  act 
of  incorporation  declared  that  the  stock  of  the  bank  | 
shoald  be  transferable  only  at  its  banking  house  and  on 
its  books.  The  court  say  that  the  word  "only"  carries  au 
implication,  as  strong  as  negative  words  could  make  it, 
that  the  transfer  should  be  in  no  other  mode.  It  was  not 
to  prescribe  one  mode,  leaving  others  unaffected ;  it  made 
that  mode  exclusive.  The  charter  of  the  Trenton  Iron 
Company  contains  no  such  exclusive  language.  It  de- 
clares merely  that  the  stock  shall  be  transferable  on  tlie 
books  of  the  company,  and  further  provides  that  the 
books  of  transfer  shall  be  evidence  of  ownership,  as  be- 
t\^-een  the  company  and  its  stockholders.  If  the  transfer 
on  the  books  was  designed  to  be  the  only  evidence  of 
ownership,  the  latter  provision  would  seem  to  be  unne- 
cessary. 

The  right  of  the  bank  is  in  no  wise  prejudiced  by  the 
fact,  that  they  appeared  as  applying  creditors  under  the 
attachment,  and  presented  their  claim  to  the  auditors. 

The  bona  fides  of  their  claim  is  not  questioned,  and  they 
are  entitled  to  the  stock  in  question  clear  of  the  lien  of 
the  attachment. 

Decree  accordingly. 


Jacob  Schenck  vs.  Elias  H.  Conover  and  others. 

If  the  party  appealing  from  the  final  decree  of  this  court  file  Lis  appeal 
within  ten  days  after  such  decree  with  the  clerk  of  this  court,  it  will  pre- 
vent issuing  process  on  such  decree  without  the  order  of  this  court  or  of 
the  Court  of  Appeals  for  that  purpose. 

If  the  appeal  be  not  filed  within  the  time  ahovo  limited  the  motion  to 
stay  execution  is  addressed  to  the  discretion  of  the  court,  and  will  be 
granted  only  upon  good  cause  shown^ 

In  a  case  of  several  mortgages  to  a  large  aoaount  which  wore  undisputed, 
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and  of  subsequent  judgments,  some  of  which  were  in  controversy,  the 
court  will  not,  on  the  application  of  the  mortgagor,  stay  proceedingB  on 
the  execution  under  the  decree  of  foreclosure :  but  will  order  the  surplus 
money  to  be  brought  into  court  to  abide  the  result  of  the  contest  touch- 
ing the  judgments. 

The  Chancellor.  The  defendant,  having  appealed  from 
the  final  decree  in  this  cause,  asks  an  order  to  stay  further 
proceedings  on  the  execution  issued  upon  the  decree  until 
the  hearing  of  the  appeal. 

By  rule  20,  §  2,  if  the  party  appealing  shall,  within  ten 
days  of  the  final  sentence  or  decree,  file  his  appeal  with 
the  clerk  of  this  court,  it  shall  prevent  issuing  process  on 
the  said  decree  without  the  order  of  this  court  or  of  the 
Court  of  Appeals  for  that  purpose. 

The  appeal  was  not  filed  within  the  time  limited  by  the 
rule,  the  writ  oi  fieri  facias  was  regularly  issued,  and  the 
power  of  the  court  is  now  invoked  to  arrest  the  execu- 
tion of  the  writ  in  the  hands  of  the  sheriflF. 

The  application  is  to  the  sound  discretion  of  the  court. 
By  the  practice  of  the  English  court  of  equity,  as  well  as 
by  the  practice  of  this  court,  so  far  as  regulated  by  stat- 
ute, an  appeal  from  a  decree  in  equity,  either  interlocu- 
tory or  final,  does  not  stay  proceedings  in  the  court  below 
or  prevent  the  issuing  of  process  without  a  special  order 
for  that  purpose,  lluguenin  v.  Bauly^  15  Vesey  180,  184; 
Way  v.  Toy,  18  Vesey  452 ;  Waldo  v.  Caley,  16  Vesey  206 ; 
Willan  V.  WiUan,  16  Vesey  216 ;  2  SmlOis  Chan.  R.  68. 

By  the  New  York  practice,  as  it  existed  at  and  prior  to 
the  time  of  Chancellor  Kent,  an  appeal  in  the  first  in- 
stance operates  to  stay  proceedings  on  the  point  appealed 
from ;  and  if  the  party  wishes  to  proceed  notwithstanding 
the  appeal,  he  must  make  application  to  the  Chancellor 
for  leave  to  proceed.  Green  v.  Winter,  1  Johns.  Ch.  H. 
77 ;  Messonier  v.  Kauman,  3  Johns.  Ch.  Jt.  66. 

By  either  practice,  whether  the  party  shall  be  permitted 
to  proceed  notwithstanding  the  appeal  rests  in  the  discre- 
tion of  the  court. 
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We  follow  the  English  practice,  except  so  far  as  it  may 
be  modified  by  statute  or  by  rule  or  established  practice 
in  this  court     West  v.  Paige^  1  StockU  203. 

Independent  of  the  rule  of  this  court,  already  referred 
to,  the  complainant  would  have  been  entitled  to  his  exe- 
cution, as  of  course,  at  any  time  after  final  decree,  not- 
withstanding the  appeal.  By  the  rule,  if  the  appeal  be 
filed  within  ten  days  after  final  decree,  it  prevents  the 
issuing  of  process  without  a  special  order  for  that  pur- 
pose. If  the  appeal  be  not  filed  within  that  time  the 
execution  may  issue,  and  proceedings  thereon  will  not  bo 
stayed,  except  for  good  cause  in  the  discretion  of  the 
court.  If  the  court,  in  the  exercise  of  this  discretion,  see 
that  in  case  the  decree  should  be  reversed  the  party  can- 
not be  set  right  again — if  the  complainant  proceeds  to  a 
sale  under  his  execution — ^there  is  a  strong  reason  for  a 
6tay  of  execution.  If,  on  the  other  hand,  the  stay  of  exe- 
cution is  unnecessary  to  protect  the  rights  of  the  appel- 
lant under  the  appeal,  and  must  operate  prejudicially  to 
the  complainant,  the  court  ought  not  to  interfere. 

The  bill  was  filed  to  foreclose  a  mortgage  given  by  the 
defendant,  Conover,  to  the  complainant.  The  mortgage 
and  the  amount  due  upon  it  are  undisputed.  There  was 
due,  at  the  date  of  the  master's  report  on  the  30th  of  Au- 
gust, 1860,  upon  the  complainant's  mortgage  §6995.07. 
There  was  due  at  the  same  time  to  a  prior  mortgagee 
81717,  and  to  a  subsequent  mortgagee  $3654.  Neither  of 
these  mortgages  is  in  controversy.  They  are  all  admitted 
to  be  just.  There  is  no  appeal  from  the  decree,  so  far  as 
it  relates  to  the  encumbrances.  The  whole  controversy 
in  the  cause  relates  to  the  validity  of  certain  judgments, 
which  are  claimed  as  liens  upon  the  mortgaged  premises 
subseqifent  to  the  lien  of  the  mortgages. 

The  amount  of  undisputed  mortgage  debts  established 
by  the  decree,  including  principal  and  interest,  is  §12,- 
366.07.  The  arrears  of  interest  at  the  date  of  the  mas- 
ter's report  exceeded  §2500.    Kot  a  dollar  of  interest  ap- 
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pears  even  to  have  been  paid  upon  either  of  the  mortgage 
debts.  There  is  no  reason  why  the  mortgage  creditors 
should  be  longer  delayed  in  the  recovery  of  their  claims 
by  reason  of  the  appeal.  The  whole  controversy  relates 
to  the  surplus  remaining  of  the  proceeds  of  the  sale  after 
the  satisfaction  of  these  encumbrances.  The  defendant's 
rights  under  the  appeal  will  be  fully  protected  by  direct- 
ing the  sheriff*  to  bring  the  surplus  money,  if  any  there 
should  be  after  the  payment  of  the  mortgage  debts,  into 
this  court  to  abide  the  decision  of  the  Court  of  Appeals 
and  the  further  order  of  the  court. 

The  judgment  debts  directed  by  the  decree  to  be  paid 
out  of  the  proceeds  of  the  sale  amount  to  §9689,  making 
the  total  encumbrance  upon  the  mortgaged  premises,  at 
the  date  of  the  master's  report,  §22,055.07.  Should  the 
decree  be  affirmed  in  the  Court  of  Appeals,  and  these 
judgments  be  sustained  as  valid  encumbrances  on  the 
property,  from  statements  made  upon  the  argument,  there 
would  seem  to  be  just  reason  to  apprehend  that  the  pro- 
ceeds of  the  sale  will  be  utterly  inadequate  to  satisfy  all 
the  encumbrances,  and  that  the  judgment  creditors  must 
sustain  a  serious  loss.  This  constitutes  an  objection  to 
tying  up  the  fund  in  this  court.  It  must,  however,  be 
done  for  the  security  of  the  appellant,  unless  the  judg- 
ment creditors  will  give  adequate  security'  for  the  repay- 
ment of  the  amount  received  by  them  in  case  the  decree 
should  be  reversed. 

If  the  appellant  desire  it,  an  order  will  be  made  direct- 
ing the  surplus  of  the  proceeds  of  the  sale,  after  satisfy- 
ing the  mortgage  debts,  to  be  brought  into  court  to  abide 
the  further  order  of  the  court. 
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Asa  McPflBRSON  vs.  George  Housel. 

lu  a  foreclosure  puit  the  subpcena  was  returned  with  the  usual  affidavit  of 
the  nouresidcuce  of  the  defendant.  It  appeared  that  the  defendant 
had  separated  from  his  wife,  who  had  gone  with  her  children  to  her 
father,  the  comjilainnnt.  The  defendant,  after  boarding  in  the  county 
of  Hunterdon  for  a  short  time,  left  the  state,  and  was  confined  for  crime 
in  the  penitentiary  of  Pennsylvania. 

Iftld,  that  the  actual  domicil  of  the  wife  was  not  the  legal  domicil  of 
the  husband  :  nor  could  it  be  regarded,  contrary  to  the  fact,  as  hi.s  actual 
r»*'idcnce  within  the  meaning  of  the  statute  regulating  the  service  of 
}»roct.**s. 


B.   Van  Syckcly  for  complainant. 
G.  A.  Allen,  for  defendant. 

The  Chancellor.  Upon  a  bill  for  foreclosure,  a  final 
decree  was  made  on  the  twelfth  of  July,  1860.  On  the 
thirtieth  of  August,  upon  the  petition  of  the  defendant, 
an  order  was  made  upon  the  complainant  to  show  cause 
why  the  decree  and  all  the  proceedings  in  the  cause  sub- 
sequent to  the  filing  of  the  bill  should  not  be  set  aside 
for  illegality  and  irregularity  specified  in  the  petition,  and 
that  in  the  mean  time  the  sheriflt' should  refrain  from  sell- 
ing the  premises  in  pursuance  of  the  decree. 

The  first  and  most  material  ground  of  illegality  alleged 
in  the  petition  is,  that  at  the  time  the  subpoena  was  issued 
the  defendant  was  temporarily  absent  from  the  state ;  that 
his  family  resided  in  the  county  of  Hunterdon,  into  which 
the  process  issued,  and  the  subpoena  might  and  ought  to 
have  been  secured  according  to  law;  that  all  these  facts 
were  known  to  the  complainant,  but  that  he  caused  the 
snbpoona  to  be  returned  by  the  sheriflF  on  the  same  day  he 
received  it,  with  the  usual  affidavit  that  the  defendant  was 
a  nonresident,  and  that,  in  order  to  prevent  the  existence 
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of  the  suit  from  coming  to  the  knowledge  of  the  defend- 
ant's agent,  the  complainant  procured  the  order  of  pub- 
lication ijQ  the  cause  to  be  published  in  a  newspaper  pub- 
lished in  the  city  of  Trenton,  and  not  in  the  county  of 
Hunterdon,  where  the  lands  lie  and  where  the  parties  re- 
side. 

The  facts  alleged  in  the  petition  constitute  a  gross  case 
of  the  fraudulent  use  and  abuse  of  the  process  of  the 
court,  and  if  proved  would  have  required  a  prompt  and 
decisive  remedy. 

But  there  is  no  evidence  offered  by  the  defendant  in 
support  of  the  facts  alleged  in  the  petition.  Neither  the 
petition  nor  the  aflSdavit  annexed  are  sufficient  evidence 
of  the  charge.  The  evidence  on  the  part  of  the  complain- 
ant shows  that  the  defendant,  who  had  married  the  com- 
plainant's daughter,  had  abandoned  his  wife  and  children 
eighteen  months  prior  to  the  issue  of  the  subpoena,  but 
they  have  since  resided  with  and  been  supported  by  the 
complainant ;  that  the  defendant,  for  a  short  time  before 
lie  last  left  the  state,  boarded  with  a  person  by  the  name 
of  Bush,  in  the  county  of  Hunterdon,  but  that  Bush 
changed  his  place  of  residence  prior  to  the  service  of  the 
subpoena  ;  that  before  his  removal  the  defendant  had  left 
the  state,  and  was  confined  in  the  penitentiary  of  Penn- 
sylvania for  crime. 

It  is  clear,  upon  this  statement  of  facts,  that  the  sub- 
pania  could  not  have  been  lawfully  served,  as  required  by 
the  statute,  at  the  dwelling  house  or  usual  place  of  abode 
of  the  defendant.  The  residence  of  Bush  could  in  no 
sense  be  regarded  as  his  usual  place  of  abode*  He  had 
ceased  to  board  there — he  had  in  fact  never  made  his 
home  where  Bush  resided  at  the  time  of  serving  the  sub- 
pa?na,  nor  could  the  house  of  the  complainant,  where  the 
defendant's  family  resided,  be  regarded  as  his  dwelling 
place.  He  did  not  in  fact  reside  there  ;  he  had  separated 
himself  from  his  family.  It  was  neither  his  actual  nor  his 
legal  residence.    The  domicil  of  the  husband  is  prima  fa-^ 
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tie,  at  least,  the  wife's  legal  domicil  wheresoever  she  may 
be  pereoDally  resident,  and  it  seems  that  the  citation  of 
the  wife  at  the  domicil  of  the  husband  is  sufficient  to 
found  the  jurisdiction  of  the  eclesiastical  court  in  a  suit 
for  separation.  Chichester  v.  Donegal^  1  Addams  6 ;  Shel- 
ford  on  Marriage  and  Divorce  488. 

But  the  actual  domicil  of  the  wife  cannot  be  the  legal 
domicil  of  the  husband,  much  less  can  it  be  regarded,  con- 
trary to  the  feet,  as  his  actual  residence  or  place  of  abode 
within  the  meaning  of  the  statute  regulating  the  service 
of  process.  If  the  complainant  had  caused  the  subpoena 
to  be  served  at  his  own  house  upon  the  wife  of  the  de- 
fendant under  the  state  of  facts  proved  to  exist  in  this 
cause  the  service  would  have  been  clearly  invalid.  The 
defendant  was  not  a  resident  of  the  state,  he  was  not  per- 
sonally here,  nor  had  he  any  actual  residence  or  place  of 
abode  within  the  state  between  the  issuing  of  the  sub- 
poena and  the  time  of  its  return.  The  return  of  the  sub- 
poena therefore,  as  made  by  the  sheriff,  was  not  illegal, 
nor  does  the  publication  of  the  order  for  the  defendant 
to  appear  in  a  newspaper  published  in  another  county 
from  that  in  which  the  lands  lie  render  the  decree  illegal 
or  irregular.  The  practice  is  to  direct  the  publication  to 
be  made  in  the  county  where  the  lands  lie,  but  the  publi- 
cation in  a  different  county  does  not  conflict  with  the  sta- 
tute ;  and  where  there  is  no  suggestion  of  fraud  or  unfair 
practice,  it  does  not  invalidate  the  proceeding.  The  pro- 
ceedings cannot  be  set  aside  on  the  ground  of  illegality 
or  irregularity. 

But  notwithstanding  the  regularity  of  the  proceed- 
ings, I  should  have  no  hesitation  in  opening  the  decree, 
and  admitting  the  defendant  to  answer,  if  there  was  any 
proof,  or  even  a  probability,  of  there  being  any  error  in 
the  decree.  The  petition,  which  is  signed  by  counsel, 
states,  upon  information,  that  the  decree  is  for  a  larger 
amount  than  is  actually  due.  But  the  defendant,  in  his 
affidavit,  does  not  so  state ;  the  fact  is  expressly  denied 

Vol.  n%  •  d 
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by  the  complainant,  and  if  trae  it  might  readily  have 
been  verified  by  the  production  of  the  papers  or  by  oral, 
proof. 

The   rule  to  show  cause  mast  be  discharged  with 
costs. 


Jennings  vs.  Jennings. 


To  establish  a  case  of  desertion  sufficient  to  authorize  a  divorce,  it  should 
appear  that  the  wife  left  her  husband  of  her  own  accord,  without  his 
consent  and  against  his  will,  or  that  she  obstinately  refused  to  return 
without  just  cause  on  the  request  of  her  husband. 

Desertion  cannot  be  inferred  from  the  mere  unaided  fact  that  the  parties  do 

.  not  live  together. 


A.   W.  Bell,  for  petitioner. 

The  Chancellor.  The  petitioner  asks  a  divorce  from 
the  bond  p{  matrimony  for  wilful,  continued,  and  obsti- 
nate desertion  on  the  part  of  the  defendant. 

The  evidence  shows  that  the  parties  were  married 
about  the  year  1851,  and  that  they  lived  together  about 
eighteen  months  or  two  years.  The  defendant  then  re- 
turned to  her  mother's  house,  where,  so  far  as  appears  by 
the  evidence,  she  still  remains.  Two  witnesses  only  have 
been  called  to  support  the  charge  of  desertiou.  One  of 
them,  an  uncle  of  the  petitioner,  says,  that  after  the  de- 
fendant left  her  husband's  house,  he  never  saw  them  to- 
gether. He,  the  witness,  has  talked  with  her  and  her 
mother,  and  tried  to  get  her  to  come  back,  but  not  at  her 
husband's  request.  The  other  witness,  a  brother-in-law 
of  the  petitioner,  says  the  defendant  left  her  husband,  and 
went  back  to  her  mother's.  I  think  he  tried  to  get  her  to 
return  and  live  with  him,  and  i^e  refused ;   I  know  that 
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he  went  to  see  her  a  number  of  times,  and  tried  to  get 
her  to  return.  How  this  knowledge  was  acquired,  he  does 
not  state.  His  previous  statement  warrants  the  belief  that 
he  did  not  know  the  feet  of  his  own  knowledge,  but  de- 
rived it  from  the  statement  of  others.  This  is  the  whole 
evidence  offered  in  support  of  the  petition. 

There  is  no  evidence  whatever  of  the  circumstances 
under  which  the  defendant  left  her  husband's  house.  For 
all  that  appears,  the  separation  may  have  been  voluntary. 
The  defendant  may  have  returned  to  her  mother's  house 
with  the  husband's  consent  or  at  his  request.  The  evi- 
dence is  by  no  means  satisfactory  that  the  husband  ever 
asked  or  desired  her  to  return  to  him.  To  establish  a  case 
of  desertion,  it  should  appear  that  the  wife  left  her  hus- 
band of  her  own  accord  without  his  consent  and  against 
his  will,  or  that  she  obstinately  refused  to  return  without 
just  cause  on  the  request  of  her  husband. 

Voluntary  separation  does  not  amount  to  desertion,  nor 
can  desertion  be  inferred  from  the  mere. unaided  fact  that 
the  parties  do  not  live  together.  Bishop  on  Marriage  and 
DivorcCy  §  511. 

To  decree  a  divorce  upon  evidence  so  unsatisfactory 
and  inconclusive  would  open  the  door  to  the  grossest 
abuse  in  the  exercise  of  the  power  of  the  court. 

The  application  must  be  denied. 


Chables  F.  Cox  vs.  John  Peters  and  Mr.  Jounson. 

When  a  partnership  is  dissolved  by  mutual  consent,  or  determined  by  the 
will  of  either  party,  a  Court  of  Chancery  will  not  (m  of  count  assume 
the  control  of  the  business,  and  place  it  in  the  hands  of  a  receiver.   This 

•  coarse  wiU  be  taken  only  where  it  appears  necessary  to  protect  the  in- 
terest of  the  parties. 
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This  case  came  before  the  court  on  a  motion  to  dis- 
solve the  injanction,  which  had  been  granted  on  filing  the 

bill. 

31.  Beasleyj  of  counsel  with  complainant. 
jP.  £.  Cheiwoodj  of  counsel  with  defendant 

The  Chancsllor.  The  defendants  ask  a  dissolution  of 
the  iojunction  issued  in  this  cause,  upon  the  ground  that 
the  equity  of  the  bill  is  denied  by  the  answer. 

The  bill  charges  that  Peters,  in  violation  of  the  articles 
of  partnership,  had  failed  to  advance  the  sum  of  $5000, 
as  a  capital  for  the  firm ;  that  the  defendants  had  fraud- 
ulently combined  for  the  purpose  of  excluding  the  com- 
plainant, and  had  in  fact  excluded  him  from  participation 
in  the  business  of  the  firm  and  from  receiving  his  share 
of  the  profits. 

These  charges  constitute  the  whole  equity  of  the  com- 
plainant's bill.  I  think  that  they  are  all  fully  denied  by 
the  answer,  and  consequently  the  injunction  must  be  dis- 
solved. 

It  is  urged,  on  the  part  of  the  complainant,  that  upon 
the  case  made  by  the  answer,  a  receiver  must  be  appoint- 
ed, which  will  render  the  continuance  of  the  injunction 
necessary*   By  the  articles  of  partnership,  the  business 

was  to  be  continued  "for  the  term  of years."    The 

complainant  charges,  in  his  biH^  that  at  the  time  of  the 
agreement,  it  was  understood  that  the  partnership  should 
continue  for  a  number  of  years,  and  that  three  or  five 
years  was  suggested  as  a  proper  period  for  its  continu- 
ance ;  but  it  was  not  definitely  settled,  and  the  blank  was 
to  be  filled  thereafter.  The  defendants,  by  their  answer, 
allege  that  no  time  for  the  continuance  of  the  partner- 
ship was  suggested  or  agreed  upon  at  the  time  of  enter- 
ing into  the  agreement ;  that  it  was  then  purposely  left 
in  blank  to  be  agreed  upon  th6f  eafter,  and  tiiat  it  has 
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never  been  agreed  upon.  It  is  thereupon  insisted  that,  as 
the  partnership  is  not  to  endure  for  a  time  certain,  either 
party  may  dissolve  it  at  his  pleasure ;  that  the  court  will 
treat  it  as  already  dissolved,  and  in  that  event  the  ap- 
pointment of  a  receiver  and  the  continuance  of  the  in- 
junction is  a  matter  of  course. 

It  has  been  held  that,  where  either  party  had  a  right  to 
dissolve  the  partnership  upon  a  bill  filed  for  the  purpose 
of  closing  its  affairs,  the  appointment  of  a  receiver  is  a 
matter  of  course.  Law  v.  Ford^  2  Paige  810 ;  Marten  v. 
Van  ScMck,  4  Paige  479. 

The  principle  must,  I  think,  be  adopted  with  some 
qualifications.  Upon  what  principle  is  it,  if  one  dissatis- 
fied partner  chooses  to  withdraw  from  the  firm,  that  the 
entire  management  of  the  business  should  be  taken  from 
the  hands  of  other  partners,  and  vested  in  a  receiver?  If 
the  other  partners  are  open  to  no  impeachment  on  the 
ground  of  integrity  or  responsibility,  why  should  they  be 
deprived  of  the  control  of  their  affairs,  aud  be  subject  to 
the  costs  and  charges  of  a  receiver  ? 

In  Harding  v.  Glover^  18  Vesey  284,  the  Chancellor  said, 
"  I  have  frequently  disavowed,  as  a  principle  of  this  court, 
that  a  receiver  is  to  be  appointed  merely  on  the  ground 
of  a  dissolution  of  partnership.  There  must  be  some 
breach  of  the  duty  of  a  partner  or  of  the  contract  of  part- 
nership.*' 

And  in  Butchari  v.  Di^esser,  4  De  Gex;  Mam.  cf-  Gor- 
dod  543,  cited  in  Edwards  on  Peceiva^s  324,  it  is  said  the 
authority  of  a  partner  continues  after  a  dissolution  for  all 
purposes  of  winding  up,  and  it  is  only  where  he  is  exer- 
cising unduly  any  power  which  he  has  as  a  partner  that 
the  affairs  of  the  partnership  would  be  wound  up  under 
the  discretion  of  the  court  and  a  receiver  appointed. 

The  true  principle  is  that  adopted  by  Chancellor  Wil- 
liamson, viz.  that  where  a  partnership  is  dissolved  by 
mutual  consent,  or  determined  by  the  will  of  either  party, 
a  Court  of  Chancery  will  not  as  of  course  assume  the  con- 
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trol  of  the  basineBS,  and  place  it  in  the  hands  of  a  re- 
ceiver. A  receiver  will  be  appointed  only  where  it  ap- 
pears necessary  to  protect  the  interest  of  the  parties.  Ben- 
ton  V.  Chaplainj  1  Siockt.  62 ;  BirdsaU  v.  CoUe,  2  SiockL  68. 

Bat  admitting  the  existence  of  the  general  rule,  it  is 
based  on  the  principle  that  each  partner  has  an  equal 
right  to  the  possession  and  control  of  the  partnership  ef- 
fects and  business.  But  by  the  article  of  partnership  be- 
tween these  parties,  the  whole  capital  was  to  be  advanced 
by  Peters,  the  business  to  be  conducted  in  his  name,  and 
owned  alone  by  him.  The  entire  capital  was  in  fact  ad- 
vanced by  him.  And  whatever  may  be  the  rights  or 
claims  of  creditors  as  against  the  property,  as  between  the 
partners  themselves,  the  entire  capital  advanced,  after  the 
payment  of  debts,  belongs  to  Peters.  The  complainant 
has  no  interest  in  the  property  upon  the  dissolution  of 
the  firm  beyond  his  share  of  the  profits. 

Under  such  circumstances,  where  there  is  no  sugges- 
tiou  of  insolvency  or  irresponsibility,  and  no  proof  of 
fraud,  there  can  be  no  equity  in  wresting  the  manage- 
ment of  the  property  from  the  hands  of  the  real  owner, 
and  placing  it  in  the  hands  of  a  receiver.  As  the  case  now 
stands,  there  is  no  necessity  for  the  appointment  of  a 
receiver,  and  no  reason  for  the  continuance  of  the  injunc- 
tion upon  that  ground.  The  partnership  still  continues, 
and  upon  the  case  made  by  the  answer,  there  is  no 
ground  for  the  interference  of  the  court  with  the  man- 
agement of  the  concerns  of  the  partnership  by  the  part- 
ners themselves.  When  a  dissolution  is  decreed,  a  re- 
ceiver may,  if  necessary,  be  appointed. 

The  injunction  is  dissolved  with  costs. 
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CoLi^RD  VS.  Smith  and  "Wife. 

The  coart  will  not  extend  the  time  for  answering  in  order  to  admit  the  de- 
fence of  usury. 

Where  the  time  has  been  extended  by  order  of  the  court  without  notice  to 
complainant  the  court  will  modify  the  order,  so  as  tu  exclude  the  de- 
fence of  usury. 

Wlien  after  the  time  for  answering  has  expire<l,  the  complainant  grants  an 
extension,  the  defence  of  usury  will  not  be  permitted  to  be  set  up.  Con- 
tra where  such  consent  is  given  before  the  defendant  is  in  laches. 

Wliere  husband  and  wife  are  made  defendants  to  a  bill  in  equity,  the  hus- 
band must  appear  for  both,  and  the  complainant  is  entitled  to  o  joint 
answer. 

If  the  husband  is  unable  to  put  in  a  joint  answer,  or  if  the  wife  desire  to 
answer  separately,  or  the  husband  is  not  in  a  situation  to  answer  for  her, 
an  order  for  a  separate  answer  must  be  obtained. 

U  either  husband  or  wife  answer  separately,  without  an  order  authorizing 
it.  such  answer  will  be  suppressed  as  irregular. 

The  answer  must  not  only  be  joint,  but  must  bo  sworn  to  by  the  wife,  or  it 
will  be  irregular ;  but  the  irregularity  will  be  waived  by  the  complainant 
filing  a  replication. 


This  was  a  motion  to  suppress  answer. 
P.  D.  Vroom,  for  complainant. 
Sansom,  for  defendant. 

The  Chancellor.  The  complainant  moves  to  suppress 
the  defendants'  answer.  First,  on  the  ground  that  it  sets 
up  usury  as  a  defence,  and  was  filed  after  the  time  limited 
by  law,  the  time  for  answering  having  been  extended  by 
the  assent  of  the  complainant's  solicitor,  at  the  solicita- 
tion of  the  solicitor  of  the  defendant,  and  without  stating 
the  feet  that  usury  was  intended  to  be  set  up  as  a  defence. 

The  court  will  not  extend  the  time  for  auswering  in 
order  to  admit  the  defence  of  usury.  And  where  the 
time  has  been  extended  by  order  of  the  court,  without 
notice  to  the  complainant's  solicitor  or  without  his  con- 
sent, the  court  will  modify  the  order,  so  as  to  exclude  the 
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defence  of  nsury.  The  same  principle,  it  is  insisted,  ap- 
plies where  the  time  is  extended  by  consent  of  counsel 
without  the  order  of  the  court.  If  the  time  for  pleading 
had  expired  when  the  consent  for  extending  the  time  was 
given  the  defence  of  usury  would  not  be  permitted  to  be 
set  up.  It  may  be  presumed  that  the  complainant's  soli- 
citor did  not  intend  to  prejudice  his  client's  interest  by 
the  consent.  The  defendant  ought  not  to  be  permitted 
to  gain  an  advantage  by  the  indulgence  of  his  adversarj'. 
Had  he  applied  to  the  court  for  time  after  the  expiration 
of  the  time  for  pleading  he  would  not  have  been  permit- 
ted to  plead  usury.  The  consent  of  the  plaintiff's  solici- 
tor to  an  extension  of  time  should  give  no  greater  advan- 
tage. In  this  case  the  consent  was  given  before  the  time 
for  pleading  had  expired.  It  is  a  general  consent,  not 
limited  as  to  the  matter  of  the  defence.  To  deprive  the 
defendant  of  any  lawful  defence  under  these  circum- 
stances would  prejudice  his  rights.  At  the  time  the 
consent  was  given  he  had  a  right  to  set  up  usury  or  any 
other  defence.  Had  the  consent  for  an  extension  not 
been  given,  the  answer  might  have  been  filed  within  the 
time  limited  by  law.  If  a  general  order  for  extension 
had  been  made  by  the  court  under  like  circumstances,  the 
defendant  would  not  have  been  deprived  of  his  right  to 
set  up  usury. 

The  complainant  asks  to  suppress  the  answer  on  the 
further  ground,  that  the  defendant,  Smith,  has  answered 
alone  instead  of  filing  a  joint  answer  for  himself  and  his 
wife. 

Where  a  husband  and  wife  are  made  defendants  to  a 
bill  in  equity,  the  husband  must  appear  for  both,  and  the 
complainant  is  entitled  to  a  joint  answer.  WyatCs  Prac. 
Beg.  37,  6S;  1  Nml  Prac.  109;  IDanieVs  Chan.  Prac. 
648;  1  Barb.  Chan.  Prac.  82. 

If  the  husband  is  unable  to  put  in  a  joint  answer,  or  if 
the  wife  desire  to  answer  separately,  or  the  husband  is  not 
in  a  situation  to  answer  for  her,  an  order  for  a  separate 
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answer  must  be  obtained.  2  Mad.  Prac.  269 ;  1  Smith's 
Prac.  258;  Cooper's  Eq.  PI  24;  MUford's  Eq.  PL  88; 
Story's  Eq.  PI.  §  71. 

If  the  wife  puts  in  an  answer  separately  from  her  hus- 
band, the  court,  on  motion  of  the  complainant,  will  sup- 
press it  on  the  ground  of  irregularity.  Periiie  v.  Swaine 
et  ux.j  1  Johns.  Ch.  JR.  24 ;  Bobbins  v.  Abrahams  and  tcifcj 
1  JIaUt.  Chan.  B.16;l  Ch.  E.  68. 
^  So  if  the  husband  answer  separately,  without  an  order 
authorizing  it,  the  answer  will  be  ordered  to  be  taken 
from  the  files  as  irregular.  Leavitt  v.  Cniger^  1  Paige  421 ; 
Gee  V.  Cottle,  3  Mylne  <f  C.  180;  Bilton  v.  Bennett  and  nift, 
4  Simons  17. 

And  the  answer  must  not  only  be  joint,  but  must  be 
sworn  to  by  the  wife  as  well  as  by  the  husband,  or  it  will 
be  suppressed  for  irregularity.  But  the  irregularity  will 
be  waived  by  the  complainant's  filing  a  replication.  Ful- 
ton Bank  v.  Beach,  2  Paige  307;  S,  C,  6  Woid.  36;  2  3Iad. 
Prac.  269 ;  Duke  of  Chandos  v.  Talbot,  2  P.  Wms.  371. 

In  the  recent  case  of  Allen  and  Stevens  v.  Smith  and  icife^ 
where  the  husband  filed  a  separate  answer  without  the 
wife,  the  answer  was,  upon  motion,  ordered  to  be  sup- 
pressed, and  a  decree  i>ro  confesso  entered  against  the  de- 
fendants for  want  of  an  answer.  This  order,  however, 
was  made  upon  the  ground  that  the  defendant  did  not  ap- 
pear or  apply  for  leave  to  put  in  a  joint  answer,  although 
notice  of  the  application  was  given,  and  the  hearing  con- 
tinued from  time  to  time.  The  regular  practice  is,  as  ap- 
pears from  the  cases  above  cited,  where  the  answer  is 
suppressed  as  irregular,  to  give  the  defendants  an  oppor- 
tunity of  putting  in  a  joint  answer,  on  application  for  that 
purpose. 

In  practice,  especially  where  the  wife's  separate  pro- 
perty is  not  involved,  it  is  usual  to  receive  the  defendant's 
separate  answer.  Garey  v.  Wittingham,  1  Sim.  J-  Sfu.  163. 
Bat  this  must  be  with  the  concurrence  of  the  plaintiff. 
His  reply,  bis  replication  waives  the  irregularity.    He  is 
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eutitled  to  a  joint  aDswer,  and  if  he  require  it,  it  must  be 
put  in,  unless  the  order  of  the  court  be  obtained  to  an- 
swer separately. 

It  was  urged,  upon  the  argument,  that  the  only  remedy 
of  the  complainant  is  to  proceed  against  the  husband  for 
a  contempt.  This  course  may  be  adopted  to  compel  the 
answer  by  the  wife,  but  the  separate  answer  of  the  hus- 
band will  also  be  ordered  to  be  suppressed  and  taken  off 
the  file.  1  Barb.  Prac.  82;  1  Dan.  Prac.  669. 

The  separate  answer  of  the  defendant  must  be  sup- 
pressed for  irregularity. 


The  President,  Managers,  and  Company  for  erecting  a 
Bridge  over  the  rh'er  Delaware  at  or  near  Trenton 
vs.  The  Trenton  City  Bridge  Company  and  others. 

Upon  principles  of  public  law,  it  is  clear  that  the  power  of  erecting  a 
bridge,  and  taking  tolls  thereon,  over  a  navigable  river  which  forms  the 
coterminous  boundary  between  two  states  can  only  be  conferred  by  tlie 
concurrent  legislation  of  both  states. 

When  the  power  to  make  and  maintain  such  bridge,  and  take  tolls  there- 
on, has  been  given  by  the  joint  legislature  of  both  states,  the  principle 
could  hardly  be  admitted,  that  either  state,  by  its  separate  legislation, 
could  declare  that  no  other  bridge  should  be  built  across  such  river  within 
certain  limits,  and  thus  render  the  franchise  exclusive. 

By  the  agreement  entered  into  between  the  states  of  New  Jersey  and  Penn- 
sylvania, the  river  Delaware,  in  its  whole  length  and  breadth,  is  to  be 
and  remain  a  common  highway  equally  free  and  ©pen  for  the  use  of  both 
states,  and  each  state  i&  to  enjoy  and  exercise  concurrent  jurisdic- 
tion within  and  upon  the  water  between  the  shores  of  said  river.  Both 
states  concurred  in  granting  to  complainants  the  right  to  erect  and 
maintain  their  bridge,  and  take  tolls  thereon.  The  legislature  of  New 
Jersey  afterwards  passed  an  act  declaring  "  that  it  should  not  be  lawful 
for  any  person  or  persons  whatsoever  to  erect,  or  cause  to  be  erected, 
any  other  bridge  or  bridges  across  the  said  river  Delaware  at  any  place 
or  places  within  three  miles  of  the  bridge  to  be  erected." 

Edd,  that  even  if  it  was  the  intention  that  this  act  should  take  effect 
without  the  assent  of  the  state  of  Pennsylvania,  that  it  is  void  on  the 
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ground  that  it  is  in  contravention  of  the  agreement  above  mentioned 
between  the  two  states.  As  neither  state,  by  the  exercise  of  her  sole  ju- 
risdiction, has  the  right,  by  the  terms  of  the  agreement,  to  grant  the 
franchise,  so  neither  can  lawfully  contract  to  refuse  to  grant  it. 

Under  the  circumstances,  as  exhibited  in  the  case,  it  was  further  held^ 
that  the  act  of  1801,  which  conferred  the  exclusive  privilege  on  the  com- 
plainants, was  not  designed  by  the  legislature  of  New  Jersey  to  go  into 
effect  until  the  same  had  received  the  assent  of  the  legislature  of  Penn- 
sylvania. 

Whether  a  corporation  has  violated  its  charter  or  forfeited  its  franchise,  is 
a  question  solely  for  the  determination  of  a  court  of  law. 

But  when  a  bridge  company,  setting  up  an  exclusive  right  within  certain 
limits,  asks  an  injunction  to  prohibit  the  building  a  bridge  within  such 
limits,  a  court  of  equity  will  not  lend  its  assistance  when  it  appears 
from  the  answer  that  the  bridge  of  the.  complainants  has  been  so  far  ap- 
propriated to  the  uses  of  a  railroad  as  to  render  it  inconvenient  and  dan- 
ijerous  for  ordinary  travel. 


This  case  came  before  the  court  on  a  motion  for  an  in- 
junction, and  was  argued  on  bill  and  answer. 

M,  Beasley  and  Attorney  General^  for  complainants. 

B.  Gurnmere  and  P.  D.  V7*oo7n^  for  defendants. 

The  Chancellor.  The  complainants  are  the  proprie- 
tors of  an  existing  bridge  across  the  river  Delaware  at 
Trenton.  They  were  incorporated  by  the  concurrent  le- 
gislation of  the  states  of  K^ew  Jersey  and  Pennsylvania, 
and  claim  and  exercise  the  unquestioned  right  of  taking 
tolls  upon  the  said  bridge  by  the  authority  of  both  states. 
They  claim  to  have  the  exclusive  franchise  of  having  a 
bridge  and  of  taking  tolls  for  the  distance  of  six  miles  up 
and  down  the  river,  so  that  no  other  bridge  can  be  erect- 
ed within  three  miles  of  their  bridge  upon  either  side  of 
it.  The  defendants  are  also  a  body  politic,  created  by  the 
concurrent  legislation  of  both  states,  with  authority  to 
erect  a  bridge  across  the  Delaware  at  the  city  of  Trenton. 
They  are  now  engaged,  under  the  provisions  of  their 
charter,  in  erecting  a  new  bridge  across  the  river  within 
a  mile  of  the  complainants'  bridge,  and  which  it  is  ad- 
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mitted  will  divert  a  portion  of  the  travel  which  now 
crosses  at  the  old  bridge.  The  complainants  ask  a  perpe- 
tual injunction  to  restrain  the  defendants  from  erecting 
the  bridge  now  in  the  course  of  construction,  or  any 
bridge  whatever,  within  three  miles  of  the  existing  bridge 
in  violation  of  their  chartered  rights.  Both  parties  have 
express  legislative  sanction  for  their  respective  claims. 
The  complainants  rest  their  claim  to  the  exclusive  fran- 
chise upon  the  authority  of  a  grant  from  the  legislature 
of  New  Jersey  only.  The  defendants  claim  their  fran- 
chise under  the  authority  of  a  grant  from  both  states. 
The  complainants*  grant  is  prior  in  point  of  time,  and  if 
valid,  is  fatal  to  the  claim  of  the  defendants. 

Two  questions  are  to  be  considered. 

I.  Are  the  complainants  invested  with  the  exclusive 
franchise  of  having  a  bridge  and  taking  toll  within  the 
limits  claimed  in  their  bill. 

n.  If  they  are,  are  they  entitled  to  the  exercise  of  the 
restraining  power  of  this  court  to  protect  them  in  the  en- 
joyment of  their  franchise. 

Before  proceeding  to  a  direct  eiamination  of  these 
questions,  it  is  well  to  notice,  as  preliminary  to  the  main 
inquiry,  that  no  reliance  is  placed  by  the  complainants  in 
support  of  their  claim  upon  the  doctrine,  that  the  grant  of 
the  franchise  of  taking  tolls  by  the  states  of  New  Jersey 
and  Pennsylvania  raises,  by  necessary  implication^  an 
exclusive  grant.  They  claim  no  authority  whatever,  ex- 
press or  implied,  from  Pennsylvania  for  their  exclusive 
franchise.  Both  in  their  bill  and  upon  the  argument  they 
rely  for  their  exclusive  privilege  solely  upon  the  express 
grant  of  the  legislature  of  this  state.  The  doctrine,  there- 
fore, that  the  grant  of  a  franchise  necessarily  implies 
that  government  will  not  directly  or  indirectly  interfere 
with  it,  so  as  to  destroy  or  materially  impair  its  value, 
and  that  an  interference  by  the  creation  of  a  rival  fran- 
chise would  be  in  fitiud  of  the  grant,  is  in  no  wise  drawn 
in  question  in  this  case. 
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On  the  other  hand,  the  defendants  do  not  deny  that, 
if  the  complainants  are  Invested  under  their  charter  with 
the  exclusive  franchise  claimed  in  their  bill  of  complaint, 
any  law  destroying  that  franchise,  or  materially  impair- 
ing its  value,  is  unconstitutional  and  void.  The  principle 
has  been  so  repeatedly  recognised  by  the  highest  judicial 
tribunals  of  the  Union^  and  is  so  firmly  established  by 
a  firm  course  of  judicial  decision  in  New  Jersey,  that  it 
cannot  be  regarded  in  this  court  as  an  open  question* 
Dartmouth  College  v.  Woodward^  4  Wheat  518. 

These  positions  being  adopted  as  settled  or  admitted 
principles  in  the  conduct  of  the  inquiry,  the  field  of  in- 
vestigation is  reduced  to  a  narrow  compass.  Had  the  le- 
gislature of  New  Jersey  power  to  confer  upon  the  com- 
plainants the  exclusive  franchise  claimed  In  their  charter  ? 
And  if  they  had  the  power,  has  it  been  exercised  ? 

The  complainants  claim  the  franchise  of  having  a 
bridge  across  the  river  Delaware,  connecting  the  states  of 
New  Jersey  and  Pennsylvania,  and  of  taking  tolls  there- 
on. The  river  is  the  boundary  between  the  two  states,  a 
public  navigable  river,  and  upon  principles  of  interna- 
tional law,  the  middle  of  the  channel  forms  the  line  of 
reparation  between  the  territories  of  the  adjacent  states. 
Wheaton's  Elements  of  International  Law  252.  By  the  agree- 
ment between  the  two  states,  made  and  ratified  in  1783, 
it  is  declared— 

1st.  That  the  river  Delaware,  from  the  station  point  or 
northwest  corner  of  New  Jersey  to  the  place  upon  the 
md  river  where  the  circular  boundary  of  the  state  of  Del- 
aware toucheth  upon  the  same,  in  the  whole  length  and 
breadth  thereof,  is  and  shall  continue  to  be  and  remain  a 
common  highway,  equally  free  and  open  for  the  use, 
benefit,  and  advantage  of  the  said  contracting  parties ; 
provided  nevertheless,  that  each  of  the  legislatures  of  said 
states  shall  hold  and  exercise  the  right  of  regulating  and 
guarding  the  fisheries  of  the  said  river  Delaware  annexed 
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to  their  respective  shores,  in  such  manner  that  the  said 
fisheries  may  not  be  unnecessarily  interrupted,  during  the 
season  for  catching  shad,  by  vessels  riding  at  anchor  on 
the  fishing  ground,  or  by  persons  fishing  under  claim  of 
a  common  right  on  said  river. 

2d.  That  each  state  shall  enjoy  and  exercise  a  concur- 
rent jurisdiction  within  and  upon  the  waters,  and  not 
upon  the  dry  land,  between  the  shores  of  said  river.  JXix. 
Dig.  825. 

Independent  of  the  provisions  of  this  agreement,  upon 
principles  of  public  law,  it  would  seem  to  be  a  principle 
too  clear  to  admit  of  doubt,  tliat  the  power  of  erecting  a 
bridge  within  the  territories  of  both  states,  and  of  taking 
tolls  thereon,  could  only  be  conferred  by  the  concurrent 
legislation  of  both  states.  Neither  state  can,  of  its  own  au- 
thority, authorize  a  corporation  to  place  piers,  to  erect 
a  bridge,  and  construct  a  highway  over  the  navigable 
waters  and  within  the  territory  of  an  adjacent  state, 
much  less  can  it  confer  upon  such  corporation  the  fran- 
chise of  taking  tolls  within  the  territory  of  such  state. 
That  franchise  is  a  branch  of  the  sovereign  prerogative. 
The  conferring  of  it  is  an  exercise  of  sovereign  power, 
and  the  right  can  only  be  exercised  within  the  territory 
of  the  sovereignty  that  confers  it.  The  principle,  that 
New  Jersey,  alone,  could  neither  confer  the  power  of 
building  the  bridge  or  of  taking  tolls  within  the  territory 
of  Pennsylvania,  is  too  clear  to  admit  of  dispute  or  to  re- 
quire an  authority  in  its  support.  The  principle  was  re- 
cognised and  acted  upon  in  the  case  of  Middle  Bridge  Cor- 
poration V.  Marks,  26  Maine  R.  326. 

It  is  not  understood  that  the  counsel  of  the  complain- 
ants deny  this  principle.  They  claim,  indeed,  that  their 
clients  have  the  right  of  maintaining  the  bridge  and  of 
taking  tolls  by  the  joint  legislation  of  both  states,  and 
that,  having  such  right  conferred,  either  state  may  make 
the  franchise  exclusive.  Their  position,  if  correctly  un- 
derstood, is  their  having  acquired  the  undoubted  fran- 
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chise  of  having  the  bridge  and  taking  tolls  by  the  legisla- 
tive aathority  of  both  states ;  either  state  may  make  that 
right  exclusive  by  contracting  to  grant  no  other  charter. 
They  may  contract  to  do  what  without  contract  they  may 
lawfully  do,  viz.  refuse  to  grant  any  further  franchise. 
The  position,  though  certainly  plausible,  does  not  seem 
to  me  to  be  tenable.    It  amounts  to  this,  that  although 
the  consent  of  both  states  is  necessary  to  confer  the  fran- 
chise of  taking  tolls  at  any  given  point  upon  the  river, 
yet  that  right  once  granted,  either  state  may,  at  its  plea- 
sure, by  its  own  legislation  and  for  its  own  advantage, 
make  that  grant  exclusive  throughout  the  whole  extent  of 
the  river.    Irrespective  of  the  terms  of  the  agreement  of 
1783  between  the  two  states,  I  repeat  that  I  should  hesi- 
tate to  accept  the  position  as  tenable. 

But  the  case  is  made  much  stronger  against  the  com- 
plainants by  the  terms  of  the  agreement  between  the 
states.  It  is  thereby  expressly  declared  that  the  river 
Delaware,  in  its  whole  length  and  breadth,  is  to  be  and 
remain  a  common  highway,  equally  free  and  open  for  the 
use,  benefit,  and  advantage  of  both  states,  and  that  each 
state  shall  enjoy  and  exercise  a  concurrent  jurisdiction 
within  and  upon  the  water  between  the  shores  of  said 
river.  Now,  if  it  be  admitted  that  it  is  not  the  necessary 
construction  of  this  agreement  that  it  prohibits  each  state, 
upon  its  sole  authority,  from  authorizing  the  construction 
of  a  bridge,  even  from  its  own  shore  to  the  centre  of  the 
river  within  its  own  territory,  provided  such  bridge  does 
not  interfere  with  the  navigation  of  the  river  as  a  high- 
way, such  construction  is  certainly  warranted  by  the  terms 
of  the  agreement.  It  may,  perhaps,  be  held  that  each 
state  might,  without  a  violation  of  the  contract,  authorize 
the  erection  of  a  bridge  to  the  centre  of  the  river  within 
its  own  territory,  and  the  taking  of  tolls  thereon ;  and  yet 
BQch  is  not  the  practical  construction  which  has  been 
given  to  its  terms.  Neither  state  has  ever  attempted  to 
make  such  a  grant ;  on  the  contrary,  it  is  believed  that  in 
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the  charters  of  the  nmueroos  bridges  which  now  span  the 
river  from  the  north  station  point  to  tidewater,  each  state 
has  invariably  granted  the  privilege  of  building  the 
bridge  and  of  taking  tolls,  not  only  within  its  own  terri- 
tory but  from  shore  to  shore,  thus  exercising,  in  the  lan- 
guage of  the  agreement,  concurrent  jurisdiction  between 
the  shores  of  the  river.  In  the  charter  of  the  complain- 
ants, power  is  not  given  by  the  legislature  of  New  Jersey 
merely  to  erect  a  bridge  within  the  limits  of  this  state, 
to  unite  with  a  structure  authorized  by  the  legislature  of 
Pennsylvania  within  the  territory  of  that  state,  but  power 
is  given  to  erect  the  bridge  across  the  river  from  shore  to 
shore,  and  the  grant  is  made  upon  the  express  condition 
that  it  shall  not  be  operative  until  the  legislature  of  the 
state  of  Pennsylvania  shall  confer  the  like  power  and  au- 
thority to  erect  the  said  bridge,  and  extend  the  same  from 
the  shore  on  the  west  side  of  the  river  across  the  same  to 
its  opposite  shore,  thus  treating  the  franchise  of  erecting 
the  bridge  within  the  shores  of  the  river  as  an  entirety  to 
be  granted  only  by  the  concurrent  legislation  of  both 
states.  If,  then,  New  Jersey,  by  the  exercise  of  her  sole 
jurisdiction,  had  no  right,  by  the  terms  of  the  agreement, 
within  the  shores  of  the  river,  even  within  her  own  terri- 
tory, to  grant  the  franchise,  can  she  lawfully  contract  to 
refuse  to  grant  it  ?  Does  not  the  right  of  refusing  to 
grant  involve  necessarily  the  power  of  granting  ?  But 
the  contract  not  to  grant  to  others  involves  the  grant  of  a 
franchise  to  the  complainants,  and,  as  has  been  said,  the 
state,  by  virtue  of  its  sole  authority  to  grant  such  fran- 
chise. I  conclude,  therefore,  that  the  alleged  grant  of 
the  franchise  claimed  by  the  complainants  by  the  sole  au- 
thority of  New  Jersey,  without  the  consent  of  Pennsyl- 
vania, was  invalid  and  inoperative. 

But  admitting  the  power  of  the  legislature  to  grant  the 
franchise,  was  the  grant  made  or  intended  to  take  efiect 
without  the  consent  of  the  legislature  of  Pennsylvania  ? 

The  complainants  claim  to  be  a  corporation,  and  to  ex- 
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ercise  their  corporate  franchises  by  virtue  of  an  act  passed 
by  the  legislature  of  New  Jersey  on  the  8d  of  March,  and 
ratified  by  the  state  of  Pennsylvania  on  the  4th  of  April, 
1798.     Pamph.  L.  of  N.  J.  821 ;  6  Carey  ^  Bioren's  Laws 
of  Perm.  848.    The  act  does  not  directly  incorporate  the 
company,  but  authorizes  the  governor,  when  it  shall  be 
certified  to  him  that  a  certain  number  of  shares  of  stock 
shall  have  been  subscribed,  to  create  and  erect,  by  letters 
patent,  the  subscribers  into  a  body  politic  and  corporate. 
By  the  last  section  of  the  act,  it  is  enacted  as  follows : 
"  Nothing  in  this  act  shall  be  deemed,  taken,  or  construed 
to  authorize  or  empower  the  governor  to  incorporate  or 
empower  any  persons  subscribing  as  aforesaid,  or  shall 
give  any  power  or  authority  to  such  subscribers  to  do  any 
act,  matter,  or  thing  herein  mentioned,  until  such  time  as 
the  legislature  of  the  state  of  Pennsylvania  shall  by  law 
vest  the  Uke  powers  and  authority  in  such  subscribers  to 
erect  the  said  bridge,  and  extend  the  same  from  the  shore 
on  the  west  side  of  the  said  river,  at  or  near  Trenton, 
across  the  same  to  its  opposite  shore,  with  as  full  and 
ample  powers,  privileges,  franchises,  and  emoluments  as 
to  the  subscribers  are  herein  given ;  and  the  said  sub- 
scribers, having  such  authority,  shall  be  incorporated  as 
aforesaid."   , 

The  original  act  of  both  states  confers  upon  the  corpo- 
ration the  same  powers,  privileges,  and  franchises,  and 
contains  the  same  provisions,  with  the  exception  of  the 
9th  section  of  the  act  of  this  state,  which  was  inserted  in 
its  passage  through  the  house  of  assembly  on  the  petition 
of  a  citizen  of  Trenton,  praying  that,  if  the  law  should 
I»a8S,  the  company  should  be  required  to  build  the  bridge 
at  the  head  of  or  above  the  falls  at  Trenton,  or  that  a 
clause  should  be  inserted  in  the  bill  by  which  the  com- 
pany should  be  compelled  to  make  compensation  for  any 
damages  occasioned  by  building  the  bridge.  Minutes  of 
Assembly,  February  Uth,  1798,  p.  32. 
It  13  abundantly  manifest  from  the  provisiois  of  the  act 
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of  1798,  as  adopted  by  both  states,  not  only  that  all  the 
corporate  powers  and  franchises  of  the  company  were  in 
fact  conferred  by  the  concurrent  legislation  of  both  states, 
but  that  the  assent  of  each  state  was  expressly  required 
and  declared  to  be  necessary  by  the  legislature  of  the 
other  to  the  validity  of  the  grant. 

This  act  contains  no  grant  of  an  exclusive  franchise. 
But,  on  the  26th  of  February,  1801,  the  legislature  of  New 
Jersey  passed  an  act  to  alter  and  amend  the  act  of  1798. 
This  act  contains  four  sections,  the  4tb  and  last  of  which 
is  as  follows :  ^'  It  shall  not  be  lawful  for  any  person  or 
persons  whatsoever  to  erect,  or  cause  to  be  erected,  any 
other  bridge  or  bridges  across  the  said  river  Delaware  at 
any  place  or  places  within  three  miles  of  the  bridge  so  to 
be  erected  by  virtue  of  the  before  recited  act"  This  act 
contains  no  provision,  in  express  terms,  rendering  the 
assent  of  the  legislature  of  Pennsylvania  necessary  to  its 
validity.  The  complainants  claim  that  the  fourth  section 
operates  as  a  valid  grant  of  the  exclusive  franchise  of 
having  a  bridge  and  taking  toll  within  the  designated 
limits. 

If  the  views  which  have  already  been  expressed  are 
correct,  the  legislature  had  no  power  to  make  such  grant 
without  the  assent  of  the  legislature  of  Pennsylvania.  If 
such  assent  was  necessary,  the  grant  would  not  only  be 
inoperative  without  it,  but  the  court  would  be  bound  to 
presume  not  that  the  legislature  passed  an  illegal  and 
void  act,  but  that  it  was  in  contemplation  of  the  subse- 
quent assent  of  the  legislature  of  Pennsylvania.  The 
terms  of  the  act  itself,  and  the  circumstances  under  which 
it  was  enacted,  lead  to  the  same  conclusion. 

By  the  act  of  1798,  the  same  powers,  franchises,  and 
privileges  were  granted  by  the  legislatures  of  both  states. 
The  act,  as  passed  in  each  state,  contains  the  provision 
already  cited,  viz.  that  the  act  should  be  inoperative  until 
such  time  as  the  legislature  of  the  other  state  should 
•onfer  on  the  corporation  the  like  power  and  authority, 
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Ac,  with  as  foil  and  ample  powers,  privileges,  franchises, 
and  emolnments  as  are  given'  in  said  act.  It  was  in  fact 
s  condition  of  the  grant  by  each  state  that  the  other 
should  make  a  like  grant.  The  condition  failing,  the 
grant  failed.  Now  was  the  condition  fulfilled  by  a  literal 
compliance  with  its  terms?  If  a  similar  act  had  been 
passed  by  Pennsylvania,  which  was  void  by  the  consti- 
tution of  that  state,  or  if  a  similar  valid  act  had  been 
passed  by  that  state,  but  repealed  or  essentially  modified 
before  the  grant  of  the  letters  patent,  the  condition  would 
not  have  been  fulfilled,  and  the  act  of  this  state  would 
have  been  inoperative  and  void. 

Now  the  act  of  1801  was  passed  before  the  grant  of 
letters  patent  by  either  state — before  the  company  was 
incorporated  or  the  charteAccepted.  The  company  was 
erected  into  a  corporation  by  letters  patent,  granted  by 
the  executive  of  New  Jersey,  on  the  Ist  of  August,  1808, 
and  by  the  governor  of  Pennsylvania,  on  the  16th  of  the 
same  month.  The  letters  patent  of  the  executive  of  this 
state  refer  both  to  the  original  act  of  1798  and  the  act  of 
1801,  and  authorize  the  corporation  to  have,  hold,  exer- 
cise, and  enjoy  the  powers,  authorities,  rights,  privileges, 
and  franchises  in  the  said  acts  given,  granted,  and  spe- 
cified. 

The  letters  patent  of  the  governor  of  Pennsylvania  con- 
tain no  such  clause.  They  erect  the  company  into  a  cor- 
poration with  the  powers  and  franchises  conferred  by  the 
act  of  1798,  and  none  other. 

The  issuing  of  the  letters  patent  was  an  executive  act — 
the  mere  execution  of  a  power — and  could  confer  no  right 
or  franchise  not  granted  or  authorized  by  the  acts  of  the 
legislature.  If,  then,  the  act  of  1801  was  intended  to  take 
eflect,  and  did  take  effect,  without  the  assent  of  Pennsyl- 
vania— if  it  materially  altered  or  was  repugnant  to  the 
powers,  provisions,  and  franchises  granted  by  the  act  of 
1798,  then  the  executive  of  Pennsylvania  had  no  authority 
to  grant  the  letters  patent  or  to  incorporate  the  company. 
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The  condition  upon  which  the  legislature  of  that  state 
had  authorized  the  charter  had  failed,  viz.  that  New 
Jersey  should  confer  similar  powers  and  franchises  upon 
the  corporation.  Now  the  act  of  1801,  and  every  section 
of  the  act,  does  alter  most  materially  the  powers,  privi- 
leges, and  franchises  of  the  corporation  and  of  the  indi- 
vidual corporators. 

By  the  3d  section  of  the  act  of  1798,  it  was  provided 
that  no  stockholder  should  have  over  twenty  votes,  what- 
ever might  be  the  number  of  his  shares.  By  the  1st  sec- 
tion of  the  act  of  1801  this  provision  was  repealed,  and 
each  stockholder  declared  to  be  entitled  to  one  vote  for 
every  share  held  by  him,  thus  changing  the  powers  of  the 
stockholders  and  the  control  of  the  corporation.  How 
was  the  company  ever  to  be  organized  ?  Had  the  stock- 
holders different  rights  in  the  two  states,  and  did  those 
rights  depend  upon  the  place  of  meeting?  The  2d  sec- 
tion of  the  act  of  1801  confers  upon  the  corporation 
powers  of  forfeiting  stock  and  of  suing  the  holders  of 
shares  for  nonpayment  of  instalments  not  conferred  by 
the  original  act. 

By  the  16th  section  of  the  act  of  1798,  if  at  the  end  of 
two  years  the  clear  income  of  the  bridge  would  not  bear 
a  dividend  of  six  per  cent,  per  annum  upon  the  capital 
expended,  the  company  were  authorized  to  increase  their 
tolls  80  as  to  raise  the  dividends  to  six  per  cent,  per  annum, 
and  maintain  such  increased  rate  of  tolls,  provided  the 
clear  income  would  not  produce  a  dividend  of  more  than 
fifteen  per  cent,  per  annum.  By  the  3d  section  of  the  act 
of  1801  this  section  is  repealed.  The  franchise  of  taking 
such  increased  rate  of  tolls  is  taken  from  the  corporation, 
and  the  privilege  is  conferred  upon  the  states  of  New 
Jersey  and  Pennsylvania,  or  either  of  them,  of  taking  the 
bridge  and  its  appurtenances  at  a  valuation  after  the  ex- 
piration of  fifteen  years  from  its  completion. 

The  4th  section  of  the  act  of  1801  contains  the  grant  of 
the  exclusive  franchise  claimed  by  the  complainants,  and 
which  forms  the  subject  of  the  present  controversy. 
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Can  it  be  conceived  that  the  legislature  would  have 
passed  that  act,  or  that  the  company  would  have  accepted 
it,  intending  that  it  should  go  into  operation  without  the 
assent  of  the  legislature  of  Pennsylvania?  Would  the 
legislature  have  altered  the  rights  of  the  stockholders,  im- 
paired the  franchises,  made  provision  for  the  purchase  of 
the  bridge  and  its  appurtenances  by  New  Jersey,  without 
the  consent  of  the  legislature  of  Pennsylvania  ?  Would 
the  company  have  accepted  such  act,  knowing  that  the 
ratification  of  the  charter  by  Pennsylvania  and  all  the 
franchises  of  the  company  were  dependant  upon  the  con- 
dition that  the  same  powers  and  franchises  should  bo 
granted  by  New  Jersey?  The  act  of  1801  must  have 
been  passed  by  the  legislature,  and  accepted  by  the  com- 
pany, in  contemplation  of  its  being  concurred  in  by  the 
legislature  of  Pennsylvania.  Without  such  assent  it 
neither  had,  nor  was  intended  to  have,  any  vital  power. 

I  am  of  opinion,  therefore,  that,  by  the  act  of  1801,  the 
complainants  are  not  invested  with  the  exclusive  franchise 
claimed  in  their  bill. 

There  is  another  question  raised  by  the  answer,  upon 
which  (the  parties  are  entitled  to  the  opinion),  in  justice 
to  the  parties,  it  is  right  that  an  opinion  should  be  ex- 
pressed. The  answer  alleges  that,  in  violatian  of  the 
charter,  the  bridge  of  the  complainants  has  been  con- 
verted to  the  purposes,  and  is  constantly  used  for  the 
trransit  of  locomotives  with  trains  of  cars ;  that  the  bridge 
is  thereby,  for  the  purposes  of  ordinary  travel,  rendered 
5  nconvenient,  insecure,  and  dangerous,  and  the  rights,  in- 
terests, and  convenience  of  the  public  in  the  enjoyment 
of  the  bridge  impaired,  and  the  passage  of  the  bridge  by 
ordinary  travel  between  the  two  states  interrupted. 

Whether  the  complainants  have  violated  their  charter 
or  forfeited  their  franchise  is  a  question  solely  for  the  de- 
termination of  a  court  of  law,  and  not  within  the  cogni- 
zance of  a  court  of  equity.    It  may  be,  and  for  the  pur- 
poses of  this  argument  it  will  be  assumed,  that  the 
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complainants  have  a  right,  in  law  and  in  consistency  with 
their  charter,  to  use  their  bridge  for  the  purposes  of  a 
railroad.  But  if  by  so  doing  the  great  purpose  of  their 
charter,  the  use  of  their  bridge  for  the  purposes  of  ordi- 
nary travel,  is  seriously  impaired — if  travelling  by  ordi- 
nary vehicles  is  rendered  inconvenient,  insecure,  and 
dangerous — if  the  convenience  and  benefit  of  the  public, 
for  whose  advantage  the  franchise  was  granted,  are  sacri- 
ficed to  the  pecuniary  interests  of  the  corporation,  the 
complainants  do  not  stand  in  a  position  to  ask  the  inter- 
position of  the  extraordinary  powers  of  a  court  of  equity 
for  their  relief.  The  granting  of  an  injunction  always 
rests  in  the  sound  discretion  of  the  court,  and  when  upon 
the  answer,  which  for  the  purposes  of  this  case  must  be 
taken  as  true,  it  appears  that  the  great  purpose  of  the 
grant,  the  convenience  of  the  ordinary  purposes  of  travel,! 
is  seriously  impaired,  the  court  will  deny  the  inj unction, ( 
and  leave  the  complainants  to  their  remedy  at  law. 

The  injunction  is  denied  with  costs.  ^ 

In  concluding  this  opinion,  I  cannot  forbear  the  ex- 
pression of  my  regret  that  more  time  has  not  been 
aftbrded  for  the  investigation  of  the  important  questions 
arising  in  this  cause  than  has  been  permitted  by  the  short 
time  which  has  elapsed  since  the  argument,  and  by  the 
incessant  interruptions  to  which  I  have  been  exposed  by 
the  calls  of  official  duty.  I  would  gladly  have  held  the 
case  for  further  investigation,  but  justice  to  the  parties 
demands  that  the  decision  should  be  promptly  rendered. 
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Em^ry  vs.  Vovmma* 

A  decree  pro  Con/esso,  signed  after  the  time  for  answering  has  expired,  is 
I'egnlar,  though  an  order  for  farther  time  to  ansWer  he  signed  and  filed 
OB  the  same  day  with  the  signing  of  the  decree. 
And  when  the  order  for  time  is  made  without  notice,  though  it  be  made  to 
appear  affirmatively  that  the  order  was  signed  and  filed  prior  to  the 
signing  of  the  decree,  the  complainant  will  be  entitled  to  the  costs  of 
proceeding  until  he  is  served  With  a  copy  or  with  notice  of  the  order. 
•^  defendant  coining  in,  without  unnecessary  delay,  by  hiotion  or  petition, 
after  a  decree  pro  conftMo  regularly  taken,  will,  upon  any  reasonable 
ground  of  indulgence,  be  permitted  to  answer  upon  payment  of  costs. 
Bat  if  it  appear,  upon  an  examination  of  the  answer,  that  it  contains  no 
valid  ground  of  defence  the  decree  will  not  bo  opened. 

/.  M.  Scovelj  for  defendant,  in  support  of  motion. 

P.  L.  VoorheeSj  for  complainant. 

The  Chancellor.  An  ordinary  foreclosure  bill  wag 
iled  by  the  complainant  in  this  cause  on  the  21st  of 
3rlarch,  1860.  A  subpoena  was  issued  returnable  on  the 
2d  of  April.  The  defendants  being  nonresidents,  the 
usual  order  for  publication  was  made  requiring  the  de* 
Pendants  to  appear  and  plead,  answer  or  demur,  to  the 
<!ompIainant's  bill,  on  or  before  the  fourth  day  of  June. 
On  the  5th  of  June,  no  plea,  answer,  or  demurrer  having 
l)een  filed,  and  due  proof  of  publication  having  been 
made,  the  complainant  obtained  a  decree  pro  confesso 
against  all  the  defendants  and  an  order  of  reference  to  a 
imaster.  On  the  same  6th  of  June,  Downing,  one  of  the 
defendants,  having  filed  an  appearance,  obtained  an  order 
ibr  thirty  days'  time  to  answer.  The  motion  was  made 
without  notice  to  the  adverse  counsel,  and  was  unsup- 
ported by  aflidavits,  but  was  granted  as  a  motion  of 
<30urse  upon  the  statement  of  counsel.  An  answer  was 
:fcled  by  Downing  within  the  time  thus  allowed.  The 
complainant,  having  no  notice  of  the  order  for  time  to 
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answer,  proceeded  under  his  decree  and  order  of  reference, 
and  on  the  17th  of  June  the  master's  report  was  filed,  and 
a  final  decree  in  favor  of  the  complainant  signed.  It  does 
not  appear  whether  the  decree  pro  confesso  or  the  order  for 
time  to  answer  was  first  signed. 
The  defendant  now  asks — 

1.  That  the  decree  pro  confesso^  and  all  the  subsequent 
proceedings  under  it,  be  set  aside  and  made  void  as  irre- 
gular.    And  failing  that  motion,  he  asks — 

2.  That  thQ  decree  be  opened,  and  the  defendant  be 
permitted  to  defend  under  the  answer  filed  in  the  cause. 

The  application  is  by  motion  upon  notice  sustained  by 
affidavits. 

1.  The  decree  ^ro  confesso  is  clearly  regular.  The  time 
for  answering  expired  on  the  fourth  of  June.  The  com- 
plainant was  entitled  to  his  decree  at  the  earliest  moment 
on  the  fifth.  Until  the  contrary  is  shown,  the  presump- 
tion is  that  the  decree  was  regularly  signed.  The  de- 
fendant is  asking  to  avoid  it,  and  it  is  incumbent  on  him 
to  show,  if  the  fact  be  so,  that  the  decree  was  signed  after 
the  order  was  obtained  for  time  to  answer. 

2.  The  second  reason  relied  on,  if  properly  sustained, 
affords  adequate  grounds  of  relief,  viz.  that  the  defendant 
has  a  good  defence,  of  which  he  has  been  deprived  by 
mistake  or  misapprehension  on  his  own  part  or  on  the 
part  of  his  counsel.  There  is  nothing  in  the  objection, 
that  the  application  can  only  be  made  by  bill  of  review  or 
by  petition.  The  decree  has  not  been  registered.  There 
is  in  fact  no  ground  of  review  or  of  rehearing.  There  is 
no  alleged  error  in  the  decree  as  it  stands.  There  has 
been  no  hearing.  The  bill  was  taken  as  confessed.  The 
defendant  simply  seeks  an  opportunity  of  presenting  a 
defence,  which  he  has  had  no  opportunity  to  make.  By 
the  practice  of  the  court,  the  application  may  be  either  by 
petition  properly  verified  or  upon  motion  sustained  by 
affidavit.  The  former  mode  is  the  more  usual  and  formal, 
but  either  may  be  resorted  to» 
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AVhere  relief  is  granted  upon  this  ground,  it  must  be 
upon  payment  of  costs,  even  though,  under  circumstances 
like  the  present,  the  order  for  time  had  been  actually 
granted  before  the  signing  of  the  decree. 

The  motion  for  an  order  for  time  is  strictly  a  special 
3iiotiou,  and  regularly  should  be  heard  only  upon  notice, 
iind  be  sustained  by  affidavits  or  other  proof.     In  prac- 
tice however,  as  a  matter  of  convenience,  they  are  con- 
stantly granted  without  notice,  and  upon  the  mere  alle- 
gation of  counsel.    The  order  in  the  present  instance  was 
fto  granted.     No  notice  of  the  application  was  given,  no 
proof  was  made,  other  than  the  mere  allegation  of  counsel, 
tliat  there. was  a  defence,  and  that  his  engagements  in 
auotlier  court  had  deprived  him  of  the  opportunity  of 
preparing  an  answer.    Such  motions  can  only  be  regarded 
as  motions  of  course,  and  must  bo  considered  as  granted 
at  the  peril  of  the  applicant.     If  without  notice  of  such 
order  the  complainant  proceeds  w^ith  his  cause  he  is  regu- 
lar iu  so  doing,  and  though  the  proceeding  be  afterwards 
s^t  aside  he  is  entitled  to  his  costs.     In  this  cause,  the 
<^^omplainant  may  be  presumed  to  have  been  advised  that 
noauswcr  had  been  filed  and  no  order  made  for  an  ex- 
tension of  time  before  the  time  for  answering  had  ex- 
pired,   lie  was  entitled,  therefore,  to  his  decree.     His 
proceedings  were  strictly  regular.     If  the  defendant  de- 
'^igned  to  arrest  his  proceeding,  he  w^as  bound  to  serve 
liim  with  a  copy  of  the  order  for  time.     It  would  be 
manifestly  inequitable  to  subject  a  complainant  to  the 
^'ostof  a  proceeding  strictly  regular,  and  adopted  without 
J'otice  of  his  adversary's  order.    Even  though  the  order 
for  time  was  signed  before  the  decree,  the  party  was  enti- 
^'cd  to  the  cost  of  his  proceeding  until  duly  advised  of 
^lie  order  for  time.     3  Da7iiers  Ch.  Pr.  1789. 

The  defendant,  coming  in  after  a  decree  pro  confesso 

''^gularly  taken  upon  any  reasonable  ground  of  indulgence 

^^ithout  unnecessary  delay,  will  be  permitted  to  answer 

^Pon  payment  of  costs,  though  the  court  may  require  to 

Vol,  II.  F 
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see  the  answer  or  to  be  informed  of  the  nature  of  the 
defence.    1  DanieVa  Ch.  JPr.  676. 

In  the  present  case,  the  answer  is  on  file.  On  exami- 
nation, it  is  apparent  that  it  contains  no  valid  ground  of 
defence  whatever.  If  the  truth  of  every  fact  alleged  in 
the  answer  is  admitted  or  established  by  evidence,  it 
would  constitute  no  defence  to  the  complainant's  right  of 
recovery. 

The  motion  must  be  denied. 


William  Klapworth  and  Doris  his  wife  vs.  Marcus 
Dressler  and  Uerman  Ise. 

Where  one  purchases  land,  and  assumes  in  his  deed  to  pay  off  a  bond  and 
mortgage  of  his  grantor,  to  which  such  land  is  subject,  he  thereby  be- 
comes a  surety  in  respect  to  the  mortgage  debt. 

This  obligation  of  the  purchaser  tox  pay  the  debt  enures  in  equity  to  the 
benefit  of  the  mortgagee,  and  he  may  enforce  it  against  the  purchaser  to 
the  extent  of  the  deficiency  in  a  bill  to  foreclose. 


This  case  came  up  on  final  hearing  upon  the  pleadings 
and  a  report  of  a  master. 

Keasby^  for  complainants. 

RxmyoUy  for  defendants. 

The  Chancellor.  It  appears,  by  the  master's  report, 
that  the  mortgage  in  question  was  given  by  the  defend- 
ant, Dressier,  on  the  11th  of  August,  1858,  for  the  whole 
purchase  money  of  the  mortgage  premises  at  that  time 
conveyed  to  him  by  the  complainants.  On  the  Ist  of 
August,  1854,  Dressier  conveyed  the  premises  to  Ise,  the 
other  defendant,  by  a  deed  of  bargain  and  sale,  stating 
therein  that  the  premises  are  sold  ^^  subject  to  a  mortgage 
for  three  hundred  dollars,  which  Herman  Ise  does  hereby 
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agree  and  assume  to  pay,  and  it  is  so  understood  bj  the 
parties  to  these  presents."  The  master  further  reports  that, 
Id  his  opinion,  the  said  Herman  Ise  should  be  decreed  to 
pay  the  deficiency  (if  any),  with  interest  and  costs,  after 
applying  to  the  payment  of  the  debt  the  proceeds  of  the 
sale  of  the  mortgaged  premises,  and  to  be  personally 
liable  to  the  complainant  therefor. 

1.  Is  Ise,  the  purchaser,  liable  to  the  complainant  for 
the  deficiency  ? 

2.  Can  the  liability  be  enforced  in  this  form  of  proceed- 
ing? 

The  premises  are  not  merely  conveyed  to  the  plaintiff 
subject  to  the  mortgage  debt.  When  this  is  done  the 
grantee  takes  the  premises  subject  to  the  encumbrance, 
but  incurs  no  personal  responsibility.  But  the  grant  is 
here  made  upon  the  specific  condition  that  the  grantee 
agrees  and  assumes  to  pay  the  debt.  By  the  acceptance 
of  the  title,  the  clause  becomes  his  covenant,  and  he 
thereby  becomes  bound  to  the  grantor  to  pay  the  mortgage 
debt,  and  liable  to  him  for  any  deficiency  which  may  ex- 
ist upon  a  sale  of  the  mortgaged  premises.  Finley  v.  Simp- 
son, 2  Zab.  311,  and  cases  there  cited. 

Does  this  liability  enure  in  equity  to  the  complainants, 
and  may  it  be  enforced  for  their  benefit?  If  the  complain- 
fluts,  after  a  sale  of  the  mortgaged  premises,  should  en- 
4>rce  payment  of  the  balance  by  an  action  at  law  against 
J^ressler  upon  his  bond,  it  is  clear  that  he  would  have  his 
r^ixiedy  over  against  Ise.  May  the  complainants  have 
their  remedy  in  equity  directly  against  Ise  when  Dressier 
is  insolvent,  or  no  remedy  can  be  had  against  him  per- 
sonally ? 

^here  a  grantee  in  a  deed  covenants  with  the  grantor 

^o  pay  off  an  encumbrance  subsisting  upon  the  premises, 

if  the  grantor  is  personally  liable  for  the  payment  of  the 

encumbrance,  the  grantee,  by  virtue  of  the  agreement,  is 

^garded  in  equity  as  the  principal  debtor,  and  the  grantor 

w  a  surety  only.    And  it  is  also  a  principle  in  equity, 
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that  "  a  creditor  is  entitled  to  the  benefit  of  all  collateral 
obligations  for  the  payment  of  the  debt,  which  a  person 
standing  in  the  situation  of  a  surety  for  others  has  re- 
ceived for  his  indemnity,  and  to  relieve  him  or  his  pro- 
perty from  liability  for  such  payment."  Curtis  v.  Tj/lery  0 
Paifjc  432 ;  Habcy  v.  Reed,  9  Paige  446 ;  King  v.  Whiiclaj, 
10  ^Palge  4G5;  Bbjcr  v.  3Ionholland,  2  Stind.  Ck.  i?.  478; 
Pau'sons  adm'ry.  Copland,  2  Scmd.  Ch.  P.  251;  Trotter  v. 
Jltfghes,  2  Kernan  74. 

These  oases  fully  establish  the  principles  above  stated, 
and  recognise  their  application  to  a  case  like  that  now 
before  the  court.  The  case  of  Plgcr  v.  JlcnhoUand  is  di- 
routly  in  point.  Adopting  and  applying  these  principles, 
they  control  the  present  case. 

Dressier  is  legally  liable  to  the  complainant  for  the 
payment  of  the  complainant's  mortgage.  Isc  has  cove- 
iiiuitcd  with  Dressier  to  pay  the  debt,  and  is  eventually 
liable.  It  is  a  part  of  the  price  which  he  was  to  pay 
lor  the  premises.  Whether  the  covenant  bound  him 
tC'  pay  the  debt  to  .Dressier,  or  directly  to  the  complain- 
ants, is  in  equity  immaterial.  The  ettcct  of  this  arrange- 
ment made  Dressier  in  equity  the  surety  of  Ise  in  re- 
spect ot*  the  mortgage  debt  to  the  complainants.  The 
obligation  enured  in  equity  to  their  benetit.  This  result 
is  perfectly  equitable  and  just,  as  between  all  the  par- 
tie.-.  The  debt  is  justly  due  and  owing  to  the  complain- 
ants. Ise  is,  by  the  terms  of  his  deed,  bound  to  pay  it. 
It  is  a  part  of  the  price  of  the  land  to  which  he  holds 
the  title.  Dressier  is  not  in  equity  liable  for  the  debt, 
lie  has  no  interest  in  the  land.  lie  parted  with  his  in- 
terest to  Ise,  and  as  a  part  of  the  price,  received  his  cove- 
nant to  pay  this  debt.  In  equity  the  debt  is  the  debt  of 
Ise,  and  Dressier  the  mere  security.  If  Dressier  should 
be  compelled  to  pay,  he  would  have  recourse  over  imme- 
diately to  Ise.  If,  therefore.  Dressier  were  able  and  will- 
ing to  pay  the  debt,  the  decree  against  Ise  is  in  accord- 
ance with  equity.    But  the  bill  charges,  and  the  masteT 
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reports,  that  Dressier  is  insolvent,  and  if  this  relief  is  de- 
nied the  complainants  the  result  will  be  that  the  complain- 
ants, lose  their  debt,  and  Ise  acquires  title  to  the  land  with- 
out paying  the  price  which  he  covenanted  to  pay.  I  can- 
not doubt  that  a  decree  against  Ise,  as  prayed  for  in  the 
bill  of  complaint,  is  in  strict  accordance  with  the  princi- 
ples of  equity. 

It  remains  to  be  considered  whether  the  complainants 
are  entitled  to  such  relief  upon  a  bill  to  foreclose. 

In  New  York,  on  a  bill  filed  for  the  satisfaction  of  a 
mortgage,  it  is  the  practice  to  decree  payment  by  the 
mortgagor,  or  by  any  other  person  who  may  have  become 
security  for  the  payment  of  the  debt,  of  the  balance  of 
the  debt  remaining  nnsatisfied  after  a  sale  of  the  mort- 
gaged premises.  This  is  done,  however,  by  virtue  of  the 
express  provisions  of  their  statute.  2  JRev.  Si.  191,  §  152, 
154,  (1829). 

Independent  of  statutory  provision,  the  rule  of  equity 
18,  that  a  bill  to  foreclose  is  in  the  nature  of  a  proceeding 
in  rem,  and  the  party  is  confined  in  his  remedy  to  the 
pledge.  The  suit  is  not  intended  to  act  in  personam. 
I>i(nkley  v.  Van  Buren^  8  Johns.  Ch.  331. 

In  this  case  the  bill  was  filed  to  foreclose  a  mortgage 
given  to  secure  the  payment  of  a  bond.  The  bill,  in  form, 
was  an  ordinary  foreclosure  bill.  The  complainant  ap- 
plied for  a  decree  directing  the  mortgagor,  in  case  of  a 
deficiency  upon  the  sale  of  the  mortgaged  premises,  to 
pay  the  remainder  of  the  debt.  It  was  ruled  that  his  pro- 
per remedy  was  at  law  upon  the  bond.  Bunt  v.  Dimn,  6 
^(ic.  ,f  For.  138. 

But  if  the  bond  be  lost,  or  if  there  be  other  special  cir- 
cumstances which,  independently  of  the  mortgage,  give 
^lie  court  jurisdiction  over  the  demand,  a  decree  against 
^te  mortgagor  will  be  made  for  the  balance  of  the  debt  re- 
iiiaining  unsatisfied  by  a  sale  under  the  mortgage.  Green 
^«  Crocket,  2  Dev.  ^  Bat.  Ch.  390 ;  QnUchfield  v.  Cohe,  6  J. 
^'  ^krsh.  89. 
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In  this  case  the  complainant  has  no  remedy  whatever 
at  law  against  Ise.  The  claim  is  purely  equitable,  and 
must  be  enforced,  if  at  all,  in  a  court  of  equity.  The  bill 
is  framed  with  a  view  to  this  form  of  remedy,  and  prays 
for  this  specific  relief.  It  charges  that  Ise  is  responsible 
for  the  debt.  He  has  had  a  full  opportunity  of  answer- 
ing?. Under  these  circumstances,  there  is  no  reason  whv 
he  should  not  be  decreed  to  pay  the  debt  under  the  bill. 


Ware  v3.  Thompson's  Administrators  and  others. 

A  bond  valid  in  its  inception  is  not  rendered  invalid  by  the  subsequent 
receipt  of  usurious  interest. 

If  after  the  completion  of  the  contract,  a  part  of  the  loan  is  withheld  as  a 
premium  for  the  loan,  in  violation  of  the  agreement,  the  contract  is  not 
thereby  rendered  usurious. 

Wliere  a  party  comes  into  a  court  of  equity  seeking  relief  against  a  usuri- 
ous contract,  he  must  offer  to  pay  the  sum  actually  due. 


Bill  for  discovery,  relief,  and  injunction  to  restrain  pro- 
ceedings at  law. 

The  bill  charges,  that  on  a  loan  of  $500,  made  by  the 
defendant's  intestate  to  the  complainant,  on  the  26th  of 
March,  1849,  the  complainant  gave  his  bond,  of  that  date, 
in  the  penal  sura  of  $1000,  conditioned  to  pay  $500,  with 
legal  interest,  on  the  26th  of  July,  1849 ;  that  out  of  the 
$500  thus  loaned,  the  intestate  retained  $25,  as  a  bonus 
for  the  loan  for  four  months,  over  and  above  the  legal  rate 
of  interest,  and  that  at  the  end  of  every  four  months  dur- 
ing the  period  of  nine  years,  he  demanded  and  received 
an  additional  bonus  of  $25  over  and  above  the  legal  rate 
of  interest  for  the  continuance  of  the  loan — and  that  dur- 
ing that  period  the  complainant  paid  $75  per  annum, 
amounting  to  $675  over  and  above  the  legal  rate  of  inter- 
est, as  a  consideration  for  the  loan ;  that  on  the  8th  of 
Xovember,  1849,  the  obligee  died  intestate,  and  the  com- 
plainant having  refused  to  make  further  payments  upon 
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the  bond,  the  administrator  brought  suit  at  law,  and  on 
the  16th  of  May,  1860,  recovered  judgment,  and  sued  out 
execution  for  the  principal  and  interest  remaining  unpaid, 
by  virtue  whereof  the  sheriff  has  levied  upon  and  is  about 
to  sell  the  property  of  the  complainant.  The  bill  sug- 
gests surprise  as  a  reason  for  not  making  defence  at  law, 
prays  a  discovery  of  the  amount  already  paid,  and  an  ac- 
count, that  the  bond  may  be  declared  void,  that  the  ad- 
ministrator may  be  required  to  refund  the  amount  ille- 
gally paid,  and  that  an  injunction  may  issue  to  restrain 
further  proceedings  at  law. 

S.  A.  AUerij  for  the  complainant. 

The  Chancellor.  1.  Upon  the  case  made  by  the  bill,  the 
bond  itself  was  not  in  its  inception  usurious.  Upon  its 
face  it  is  made  for  a  legal  rate  of  interest.  There  is  no 
charge  that  it  was  made  upon  a  corrupt  agreement.  The 
mere  fact  that  a  part  of  the  loan  was  withheld  as  a  bonus 
lor  the  loan,  in  the  absence  of  any  charge  of  an  agree- 
:inent  for  that  purpose,  does  not  constitute  usury.  Howell 
'\.  Auten,  1  GreerCs*  Ch.  44. 

Nor  does  the  taking  of  usurious  interest  upon  the  bond 
«fter  its  consummation  render  the  bond  invalid.    Sloan  v. 
Towers,  2  Green  510 ;  Ex  parte  Jennings,  1  Mad.  183,  {Am. 
erf.) ;  Comyn  on  Usury  187. 

The  judgment  and  execution,  it  is  admitted,  only  seek 
to  enforce  the  payment  of  the  principal  of  the  bond  with 
the  legal  rate  of  interest. 

2.  The  bill  contains  no  offer  to  pay  the  sum  actually 

due,  or  that  may  be  found  due  upon  the  bond.     The  rule 

is  well  settled,  that  where  a  party  conies  into  a  court  of 

equity  seeking  relief  against  a  usurious  contract  he  must 

offer  to  pay  the  sum  actually  due.     If  he  omit  to  make 

?fuch  offer  the  bill  is  demurrable,  and  an  injunction  will 

not  be  allowed.    Miller  v.  Ford,  1  Saxton  358  ;  Fannirtg  v. 

Dmham,  5  Johns.  Ch.  JR.  122;  31organ  v.  Schennerhoni,  1 

Paige  544. 

The  order  for  injunction  is  denied. 
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Charles  G.  Allen  vs.  The  Board  of  Chosen  Free- 
holders OP  THE  County  op  Monmouth. 

In  cases  of  public  nuisance,  a  bill  in  equity  asking  relief  by  way  of  pre- 
vention, can  be  maintained  by  a  private  person  only  on  the  ground  of 
apprehended  special  damage  peculiar  to  himself,  and  distinct  from  that 
done  to  the  public  at  large. 

A  statute  of  this  state  authorized  the  freeholders  of  the  county  of  Mon- 
mouth to  erect  a  bridge  over  the  Navesink  river,  "  beginning  at  or  near 
the  house  of  Samuel  Hubbard,  esq.,  commonly  called  Smock's  point,  or 
near  the  house  of  Joseph  Van  Schoick,  or  from  Joseph  Smith's  point  tp 
the  opposite  shore."  On  3d  January,  1826,  the  freeholders  selected  the 
site  for  the  bridge,  and  upon  which  it  was  accordingly  erected.  A  rail- 
road had  been  recently  constructed  intersecting  the  road  near  the  bridge 
at  the  south  side  of  the  river,  rendering  the  use  of  the  road  at  that  ter- 
minus dangerous.  To  avoid  this  inconvenience,  it  was  now  proposed,  in 
erecting  a  new  bridge,  to  locate  its  southern  terminus  at  a  point  about 
one  hundred  yards  west  of  its  original  site.  The  complainant  was  the 
owner  of  about  twenty-five  acres  of  land,  near  the  termination  of  the 
existing  bridge,  bounding  on  the  public  road  leading  from  the  bridge,  of 
a  valuable  wharf  upon  the  river,  a  boarding  house,  and  other  valuable 
improvements,  situate  upon  streets  connected  with  the  road  leading  to 
the  bridge,  to  all  of  which  it  afforded  the  most  convenient  access. 

Held — 1st,  That  the  right  to  erect  bridges  over  navigable  rivers  does  not 
reside  in  the  chosen  freeholders  by  virtue  of  their  general  powers,  but 
must  be  derived  from  special  power  conferred  by  the  legislature. 

2d.  Tliat  by  the  above  act,  the  power  of  locating  the  bridge  within  certain 
limits  was  given  to  the  discretion  of  the  freeholders ;  but  that  having 
exercised  that  discretion,  and  the  selection  having  been  made,  their 
power  was  exhausted. 

3d.  That  in  this  cMe  the  freeholders  had  not  the  power  materially  to  alter 
either  terminus  of  the  bridge. 

4tli.  That  the  injury  sustained  by  the  complainant  was  in  no  sense  peculiar 
to  himself,  and  on  this  account  his  bill  could  not  be  sustained, 

.')th.  That  although  the  new  bridge  was  technically  a  nuisance,  yet  as  it 
was  being  built  in  good  faith  and  for  the  public  bont^fit,  a  court  of  equity 
would  not  restrain  it^  erection,  even  on  an  information  by  the  attorney 
general  in  behalf  of  the  public. 


An  injunction  had  been  allowed  on  iiling  the  bill,  and 
a  motion  was  now  made  to  dissolve  it. 

J.  Parker  and  Vroom,  for  motion. 

Allen  and  Dayton^  for  defendants. 
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The  Chancellor.  The  complainant,  by  his  bill,  asks 
an  injunction  to  restrain  the  defendants  from  changing 
the  location  of  a  bridge  across  the  north  branch  of  Nave- 
eink  river,  in  the  county  of  Monmouth.  The  interven- 
tion of  this  court  is  asked  upon  the  ground  that  the 
defendants  have  no  power  or  authority  to  change  the 
location  of  the  existing  bridge,  and  that  the  change  of 
location  will  be  a  peculiar  and  irreparable  injury  to  the 
property  of  the  complainant. 

,  The  bridge  w^as  originally  located  and  constructed  by 
the  board  of  chosen  freeholders  of  the  county  of  Mon- 
inoutli,  under  the  authority  of  an  act  passed  on  tlie  third 
of  December,  1825.  The  act  authorizes  the  bridge  to  be 
erected,  "  beginning  at  or  near  the  house  of  Samuel  Hub- 
hard,  esq.,  commonly  called  Smock's  point,  or  near  the 
house  of  Joseph  Van  Schoick,  or  from  Joseph  Smith's 
point  to  the  opposite  shore."  {Fmnph.  54.)  On  the  3d 
of  January,  1826,  the  freeholders,  under  autliority  of  the 
act,  selected  the  site  for  the  bridge,  and  ordered  that  it 
-should  be  located  "at  Oyster-shell  point,  over  said  river, 
to  the  opposite  shore,  near  Josiah  Van  Schoick's."  The 
hridgo  was  erected  upon  the  site  thus  determined  upon, 
^'^lul  having  become  dilapidated,  in  the  year  1<S;10,  ii  new 
'•ridge  was  erected  about  six  feet  east  of  the  old  bridge, 
I'lit  substantially  upon  the  same  site  and  within  tlic  limits 
ot  tlie  public  highways  upon  botli  sides  of  the  river.  It 
i5  DOW  proposed  to  erect  a  new  bridge,  commencing  at 
the  same  point,  near  Van  Schoick's  house  on  the  north, 
^riliddletown  shore  of  the  river,  but  extending  to  the 
opposite,  or  Shrewsbury  shore,  about  one  hundred  yards 
^^'CBtof  the  site  as  originally  located.  On  the  Shrewsbury 
^We  the  bridge,  as  proposed  to  be  located,  does  not  con- 
nect with  the  ancient  and  existing  highway,  but  with  a 
^^^'  road  laid  out,  or  proposed  to  be  laid  out,  though  not 
}'6t  lawfully  authorized,  to  connect  with  the  ancient  high- 
way 8ome  distance  from  the  termination  of  the  bridge. 

Have  the  freeholders  power  to  make  the  proposed 
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change  in  tlie  location  of  the  bridge  ?  By  the  genera 
laws  of  the  state,  the  erectipn  and  maintenance  of  count] 
bridges  is  committed  to  the  discretion  of  the  chosen  free 
holders  of  the  respective  counties.  It  is  their  province 
to  decide  upon  the  necessity  or  expediency  of  erecting  i 
bridge,  to  fix  the  location,  and  determine  ^he  mode  o 
construction.  With  this  discretion  the  courts  have  nc 
power  to  interfere.  But  this  authority  does  not  exten( 
to  the  erection  of  bridges  across  navigable  rivers.  Th< 
channels  of  public  rivers  cannot  be  obstructed,  nor  theii 
free  navigation  impeded,  except  by  authority  of  the  legis 
lature.  Hence  the  existing  bridge  across  the  Navesinl 
was  erected,  as  all  bridges  over  navigable  rivers  in  thii 
state  must  be,  by  express  legislative  sanction.  The  righ* 
to  erect  the  bridge  or  to  determine  the  site  does  not  reside 
in  the  board  by  virtue  of  their  general  powers,  but  is  de 
rived  from  the  power  conferred  by  the  legislature. 

The  legislature,  by  the  act  in  question,  gave  authoritj 
to  the  board  to  erect  the  bridge  at  one  of  three  designatec 
points,  and  thence  across  the  river  to  the  opposite  shore 
Within  those  limits  the  power  of  location  was  given  tc 
the  freeholders.  But  that  discretion  having  been  exer 
cised,  and  the  selection  having  been  made,  the  power  waj 
exhausted.  It  is  not  a  continuing  power,  which  enable! 
the  freeholders  in  all  future  time  to  change  the  locatioi 
at  pleasure.  The  general  principle  of  the  law  is,  tha 
when  the  power  of  election  has  been  once  exercised 
when  the  election  is  made  the  power  is  determined. 

A  railroad  or  company,  having  once  located  their  route 
under  the  authority  of  their  charter,  cannot  alter  the  loca 
tion.  Morchecul  v.  llie  Little  Miami  li.  11.  Co.,  17  Ohio  R 
340;  Little  Miami  R.  11.  Co.  v.  Naylor,  2  Ohio  R.  235 
Pearce  on  Railroads,  ^(?.,  218. 

Nor  can  a  canal  company  change  the  dimensions  o 
their  canal  after  it  has  been  constructed,  though  the  pro 
posed  change  is  within  the  power  originally  conferre( 
upon  the  corporation  by  their  charter.  Blakemore  v.  Tk 
Glamorganshire  Canal  Navigation^  1  Mylne  ^  K.  154. 
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Xor  can  a  turnpike  company  change  the  location  of 
their  gates  which  have  once  been  located  by  the  corpora- 
tion under  authority  of  law.  State  v.  Norwalk  and  Dan- 
bury  Turn.  Co.,  10  Conn.  R.  157 ;  Turnpike  Co.  v.  Hosmery 
12  Com.  364 ;  2  Sican  282 ;  18  Johns.  R.  397. 

So  when  lyi  unlimited  discretion  as  to  the  location  of  a 
bridge  is  vested  in  a  bridge  company,  when  that  discre- 
tion is  exercised  and  the  bridge  built  the  grant  is  located, 
and  the  power  of  location  is  executed  and  gone.  Cayuga 
Bridge  Co.  v.  Magee^  6  Wend.  85. 

The  principle,  as  applied  to  private  corporations,  is  not 
denied  or  questioned.  Ko  reason  is  perceived  why  the 
same  principle  should  not  apply  where  a  special  power  is 
conferred,  and  an  election  given  to  a  board  of  chosen  free- 
holders to  erect  a  bridge  over  navigable  waters.  In  such 
oases  the  discretionary  powers  of  the  board  may  be  exer- 
ci:<ed  in  regard  to  all  matters  to  which  they  appertain,  as 
in  the  case  of  all  other  bridges  they  may  decide  whether 
the  bridge  shall  or  shall  not  be  erected,  what  shall  be  the 
character  and  cost  of  the  structure,  and  whether  it  shall 
he  continued  or  abandoned.  All  these  are  matters  of  dis- 
cretion, vested  in  the  board  by  virtue  of  their  office,  and 
in  no  wise  dependant  upon  the  special  grant  of  power  to 
•^rect  the  bridge.  Thus  in  Tucker  v.  The  Freeholders  of 
Burlington  {Saxton  282),  it  was  held  that  an  act  which  au- 
thorized the  freeholders,  at  their  discretion,  to  build  and 
Maintain  a  bridge  over  Bass  river,  at  a  specified  point, 
tested  in  the  freeholders  a  right  to  build  the  bridge  at 
fte  point  specified,  whenever,  in  their  discretion,  the 
^ght  might  be  advantageously  exercised. 

The  power  of  building  the  bridge  was  conferred,  and 
the  location  designated  by  the  act.  The  time  of  building 
^as  left  to  the  discretion  of  the  freeholders,  and  might 
^  exercised  by  them  at  their  pleasure.  No  election  as 
to  the  exercise  of  the  special  powers  conferred  was  given 
by  the  act  But  when  a  special  power  is  conferred  upon 
the  freeholders  of  building  a  bridge  over  navigable  water. 
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and  of  locating  it  at  one  of  two  or  more  points,  the  elec- 
tion is  not  made  by  virtue  of  the  general  discretionary 
power  of  the  board,  but  by  virtue  of  the  special  power 
conferred  by  the  act.  It  is  not  a  continuing  power,  but 
when  once  exercised  it  is  gone  for  ever.  The  freeholders 
having,  in  pursuance  of  the  power  conferred*  by  the  act, 
located  and  built  "the  bridge  at  Oyster-shell  point,  over 
said  river,  to  the  opposite  shore,  near  Josiah  Van 
Schoick*s,"  have  no  power  to  change  the  location  or  ma- 
terially to  alter  either  terminus  of  the  bridge.  The  case 
is  not  altered  by  the  fact  stated  upon  the  argument,  that 
Oyster-shell  point  includes  a  large  extent  of  shore,  in- 
cluding the  point  s^  which  the  new  bridge  is  to  have  its 
termination,  so  that  the  location  of  the  new  bridge  is  not 
in  conflict  with  the  election  originally  made.  "What  the 
board  meant  by  their  election  is  best  ascertained  bj^  their 
action.  The  maps  exhibited  in  the  cause  show  that  the 
bridge  on  the  Shrewsbury  side  of  the  river  terminates  at 
a  point  of  land  in  the  bend  of  the  river.  The  building 
of  the  bridge  at  that  point  shows  that  the  freeholders,  by 
the  location  at  Oyster-shell  point,  intended  the  point  at 
which  the  bridge  is  built,  and  not  an  indefinite  extent  of 
shore.  This  construction  of  the  power  conferred  in  the 
location  of  bridges  is  imperatively  demanded  on  conside- 
rations of  public  policy.  In  authorizing  the  construction 
of  a  bridge  over  navigable  waters,  the  legislature  may 
wisely  leave  to  the  discretion  of  the  freeholders  the  de- 
signation of  the  precise  point  at  which  the  bridge  shall 
be  located.  But  when  the  election  has  been  made,  and 
the  bridge  erected,  and  when,  in  the  progress  of  time, 
roads  are  opened,  buildings  erected,  and  valuable  im- 
provements made,  adapted  to  and  induced  by  such  loca- 
tion, the  consequences  of  a  change  of  location  may  be 
such  as  the  legislature  never  could  have  contemplated 
and  never  designed  to  authorize.  A  change  of  circum- 
stances has  rendered  a  change  of  location,  which  was  a 
matter  of  indifference  when  the  law  was  passed,  highly 
prejudicial  alike  to  private  and  to  public  interests. 
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A  power  of  election,  which  in  the  one  case  the  legisla- 
ture might  be  willing  to  confer,  in  the  other  they  would 
feel  constrained  to  deny.  The  public  grant  of  power  in 
this  case,  as  in  all  others,  must  be  strictly  construed.  It 
conferred  upon  the  freeholders  the  power  of  election,  and 
the  right  having  been  exercised,  the  power  is  exhausted. 
I  am  of  opinion  that  the  freeholders  have  no  rightful 
power,  under  the  special  authority  conferred  upon  them 
by  the  legislature,  to  change  the  location  of  the  bridge  in 
question. 

The  defendants  further  claim  that,  if  the  special  power 
conferred  by  the  statute  is  exhausted,  they  may  lawfully 
change  the  location  of  the  bridge,  by  virtue  of  their 
general  powers,  on  the  ground  that  the  river  has  ceased 
to  be  navigable.  The  river  has  always  been  regarded  as 
navigable.  Bridges  at  and  above  this  point  have  always 
T)een  erected  by  legislative  authority.  The  facts  alleged 
aiud  proved  by  the  defendants,  though  they  seem  to  show 
that  the  navigation  above  Red  bank  is  of  little  compa- 
rative value,  do  not  prove  that  the  stream  is  not  navigable^ 
and  that  it  is  consequently  withdrawn  from  the  guardian 
'3)0wer  of  the  legislature.  The  freeholders  themselves 
lave  not  so  regarded  it. 

But  this  case  must  be  decided  upon  other  grounds.  I 
lave  expressed  an  opinion  upon  this  point  because  it  was 
elaborately  argued  by  counsel,  and  because  it  was  inti- 
mated that  it  was  desired  for  the  satisfaction  of  the  free- 
holders that  the  views  of  the  court  upon  the  question  of 
power  should  be  known. 

The  change  of  the  location  of  the  bridge  is  unlawful, 
as  being  an  unauthorized  obstruction  in  the  channel  of  a 
navigable  river.  Obstructions  to  navigation  are  public 
nuisances.  They  are  to  be  remedied  at  common  law,  by 
indictment,  or  in  equity,  by  an  information  filed  by  the 
attorney  general.  AngeU  on  Tid^  waters  115,  117;  The 
Attorney  General  v.  StevenSy  SaxUm  369;  The  Attorney  Gene- 

Vol.  n.  g 
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red  V.  The  New  Jersey  R.  B.  and  Trans.  Co.,  2  Green's  Ch. 
R.  136 ;  Nexcark  Plank  Road  Co.  v.  Elmer,  1  Siocki.  754. 

In  cases  of  public  nuisance  a  bill  in  equity,  asking 
relief  by  way  of  prevention,  can  be  maintained  by  a  pri- 
vate person  only  upon  the  ground  of  apprehended  special 
(and  peculiar)  injury  to  himself,  distinct  from  that  done 
to  the  public  at  large.  Angell  on  Tide  waters  121 ;  Oroxcder 
V.  Trickier y  19  Vesey  616 ;  Coming  v.  Lowerre,  G  Johns.  Ch. 
439 ;  City  of  Georgetown  v.  Alexandria  Canal  Co.^  12  Peters 
91 ;  Bigdow  v.  The  Hartford  Bridge  Co.,  14  Conn.  R.  565. 

The  complainant,  by  his  bill,  represents  that  he  is  the 
owner  of  twenty-five  acres  of  land  in  the  village  of  Red 
bank,  near  the  termination  of  the  existing  bridge,  bounded 
on  one  side  by  the  river  and  partly  by  the  public  road 
leading  from  the  bridge  through  the  village.  That  he 
owns  a  valuable  wharf  upon  the  river,  a  large  boarding 
house  and  other  valuable  buildings  and  improvements  in 
the  village,  situate  upon  streets  connected  with  the  road 
leading  to  the  bridge,  to  all  of  which  it  aflbrds  the  most 
ready  and  convenient  access.  He  claims  relief  on  the 
ground  of  special  injury  to  his  rights  as  a  citizen,  in  the 
navigation  of  the  river,  as  the  owner  of  the  real  estate,  in 
the  depreciation  of  its  value,  and  as  a  taxpayer,  by  being 
compelled  to  pay  an  increased  amount  of  tax  for  the  cost 
of  a  work  proposed  to  be  erected  without  lawful  authority. 

As  regards  the  rights  of  navigation,  it  is  manifest  that 
the  complainant  sustains  no  injury  by  the  erection  of  the 
new  bridge  not  common  to  every  citizen. 

The  complainant  owns  no  wharf  or  other  property 
above  the  bridge.  His  wharf,  his  land,  and  all  his  im- 
provements lie  below  the  existing  bridge.  If  it  was  pro- 
posed to  erect  the  new  bridge  further  down  the  river,  so 
as  to  prevent  all  access  to  his  wharf,  there  would  be  at 
least  a  semblance  of  reality  in  his  claim,  of  special  injury. 
But  the  new  bridge  is  proposed  to  be  located  further  up 
the  stream,  leaving  the  present  bridge  between  it  and  the 
defendant's  property. 
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It  is  not  perceived,  therefore,  how  the  complaiDaDt  caa 
sastain  any  special  or  peculiar  injary  from  the  obetructioa 
of  navigation. 

The  complainant's  land  does  not  lie  adjacent  to  the 
present  bridge,  nor  within  100  feet  of  its  termination. 
He  owns  no  land,  as  appears  by  the  defendant's  answer 
and  the  accompanying  map,  between  the  termination  of 
the  present  bridge  and  the  point  where  the  new  road  to 
the  proposed  bridge  will  intersect  the  ancient  highway. 
All  the  injury  which  can  result  to  his  property  from  the 
erection  of  the  proposed  bridge  will  be  by  rendering  the 
approach  to  a  part  of  his  property  somewhat  less  direct, 
and  by  diverting  a  portion  of  the  travel  from  passing  his 
land,  thus  rendering  it  less  public.  But  these  constitute 
no  grounds  of  legal  injury  or  equitable  relief. 

The  injury  which  the  complainant  suffers  as  a  taxpayer 
he  sustains  in  common  with  every  other  taxpayer  of  the 
county,  and  in  this  respect  the  damage  which  he  sustains 
i8  in  no  sense  special  or  peculiar :  and  if  it  were,  a  court 
of  equity  would  not  exert  its  restraining  power  to  arrest 
^  great  public  improvement  on  the  alleged  ground  that  a 
<lollar  would  thereby  be  added  illegally  to  the  amount  of 
the  complainant's  tax. 

The  injunction  must  be  dissolved,  and  the  complainant's 
1)111  dismissed  with  costs. 

To  guard  against  misapprehension,  it  is  proper  to  add 
that,  aside  from  the  form  of  proceeding,  there  is  nothing 
in  the  case,  as  it  appears  upon  the  defendant's  answer,  to 
"vrarrant  the  interference  of  this  court,  even  upon  an  in- 
formation. A  court  of  equity  exercises  its  restraining 
power  in  cases  of  public  nuisance  with  great  caution. 

In  the  case  of  The  Attorney  General  v.  The  JSew  Jersey 
MaUroad  and  Transportation  Cb.,  Chancellor  Vroom  denied 
the  relief  in  a  case  somewhat  similar  to,  but  much  stronger 
than  the  present.  The  river  above  the  bridge  is  compa- 
ratively little  used  for  the  purposes  of  navigation  or  float- 
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age.  No  masted  vessels  pass  it.  For  several  years  the 
draw  in  the  existing  bridge  has  been  removed  or  disused. 
The  railroad  bridge,  recently  erected  further  down  the 
river,  is  without  a  draw.  The  erection  of  the  new  bridge 
will  create  no  serious  impediment  to  navigation. 

A  change  of  location  of  the  bridge  from  the  present 
site  has  become  highly  expedient,  if  not  absolutely  neces- 
sary. The  Earitan  and  Delaware  Bay  Railroad  intersects 
the  highway  near  the  termination  of  the  old  bridge  at  a 
very  acute  angle,  and  runs  for  some  distance  within  the 
limits  of  the  road,  rendering  the  use  of  the  highway 
inconvenient  and  dangerous.  A  due  regard  to  the  safety 
of  the  lives  and  property  of  the  travelling  public  requires 
the  removal  of  the  bridge  and  highway  to  a  position 
more  remote  from  the  railroad.  The  action  of  the  board, 
in  making  the  change,  appears  to  have  been  adopted  in 
good  faith,  upon  due  deliberation  in  accordance  with 
public  sentiment,  and  upon  the  petition  of  large  numbers 
of  the  inhabitants  of  the  county  residing  in  the  vicinity. 
Under  such  circumstances  there  is  no  reasonable  pretext 
for  interfering  with  the  action  of  the  freeholders,  although 
the  work  that  they  propose  to  construct  may  technically 
constitute  a  public  nuisance.  Whether  the  public  exi- 
gency is  such  as  to  require  the  immediate  action  of  the 
board  without  securing  the  concurrence  of  the  legislature, 
is  a  question  solely  for  the  consideration  of  the  free- 
holders, the  legally  constituted  guardians  of  the  public 
interests  of  the  county* 
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Skh  W.  Magie  vs.  The  Oerman  Evangelical  Dutch 
Church  of  Newark  and  others. 

The  trustees  of  a  religious,  literary,  or  other  benevolent  association,  irre- 
spective of  any  special  power  conferred  by  their  charters,  cannot  pur- 
chase and  hold  real  estate  under  trusts  of  their  own  creation  which  shall 
protect  their  property  from  the  reach  of  their  creditors. 
Hliere  property  is  given  to  a  corporation  in  trust  for  a  charitable  use  the 
trust  is  the  creature  of  the  donor,  and  he  may  impose  upon  it  such 
character,  conditions,  and  qualifications  as  he  may  see  fit. 
Bat  the  case  is  widely  different  where  a  corporation  attempts,  by  means  of 
its  own  devising,  however  honest  and  well  intentioned,  to  place  its  own 
property  beyond  the  reach  of  its  creditors. 
Hie  premises  in  question,  and  upon  which  the  defendants  had  erected  a 
house  of  worship,  were  conveyed  to  them  for  the  consideration  of  one 
thousand  dollars.    The  deed  was  an  absolute  conveyance  in  fee  upon 
certain  trusts  that  the  property  should  be  held  as  a  Lutheran  church  for 
ever,  &c.,  and  contained  a  clause  that  the  grantee  should  not  by  deed 
alienate,  dispose  of,  or  otherwise  charge  or  encumber  said  property,  Ac. 
The  cor|>oration  executed  a  mortgage  to  secure  a  legitimate  debt. 
^eld.  that  the  corporation  had  the  legal  title  to  the  land,  and  the  power  at 
law  of  executing  the  mortgage,  and  that  there  was  no  equity  in  refusing 
to  enforce  the  mortgage  for  the  payment  of  an  honest  debt  of  the  corpo- 
ration under  color  of  protecting  a  charitable  use. 


The  case  was  argued  on  bill,  answer,  and  the  admis- 
sions of  the  counsel.  The  facts  on  which  the  case  was 
decided  appear  in  the  opinion  of  the  court 

T.  RunyoTiy  for  complainant. 
*7.  P.  Bradley^  for  defendants. 

The  Chancellor.    The  only  question  submitted  for  the 
consideration  of  the  court  is  the  power  of  the  corporation 
to  encumber  the  premises  by  mortgage.    For  the  purpose 
of  the  present  inquiry,  the  existence  and  bona  fides  of  the 
ie\>t  and  the  due  and  formal  execution  of  the  mortgage 
^y  authority  of  the  corporation  is  conceded.     The  defend- 
ants, being  an  organized  religious  society  or  congregation. 
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were  incorporated  under  the  act  to  incorporate  trustees  of 
religious  societies.   JSfix.  Dig.  686. 

The  mortgaged  premises  were  conveyed  to  them  by 
Samuel  H.  Conger  and  wife,  by  deed  dated  the  81st  of 
October,  1889,  for  the  consideration  of  one  thousand  dol- 
lars, upon  which  the  defendants  have  erected  a  house  of 
worship.  The  deed  is  an  absolute  conveyance  in  fee 
upon  the  following  trust,  viz.  ^^  to  have  and  to  hold  the 
said  property  as  an  Evangelical  Lutheran  church  for  ever, 
in  which  the  doctrine  of  the  Augsburg  confession  and 
Luther's  smaller  catechism  shall  be  taught  and  adhered 
to;  and  provided  that,  if  necessary,  the  privilege  of 
preaching  in  the  English  language,  besides  the  German, 
shall  be  granted  to  the  rising  generation,  until  such  a 
time  that  a  separate  church  can  be  provided  for  an  Eng- 
lish congregation,  so,  however,  that  the  Germans  shall 
always  have  the  right  to  select  their  time  for  worship ; 
and  provided  further,  that  the  said  party  of  the  second 
part  shall  not,  by  deed,  mortgage,  or  by  any  other  ways 
or  means,  alienate,  dispose  of,  or  otherwise  charge  or  en- 
cumber said  property,  excepting  the  mortgage  now  given 
to  Samuel  H.  Conger  to  secure  part  of  the  purchase  mo- 
ney of  said  premises.  And  provided  further,  that  in  case 
these  conditions  be  violated,  then  any  one  or  more  regu- 
lar members  shall  have  the  right  of  applying  to  the  Evan- 
gelical Lutheran  Ministerium  of  the  state  of  New  York 
and  adjacent  parts,  with  which  the  congregation  is  con- 
nected, to  take  possession  of,  hold,  and  keep  said  pro- 
perty in  trust  for  carrying  out  the  above  named  purposes : 
and  in  case  said  conditions  be  violated,  and  no  appeal 
made  to  the  said  Evangelical  Lutheran  Ministerium  of" 
the  state  of  New  York  and  adjacent  parts,  then  the  offi- 
cers of  said  minidterium  shall  constitute  a  board  of  trus- 
tees, with  full  powers  to  secure  said  property  for  the  above 
named  purposes." 

No  evidence  has  been  taken  in  the  cause.    These  facts 
and  the  terms  of  the  trust  have  been  derived  from  the 
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admissions  of  counsel  npon  the  argument,  and  from  the 
allegations  of  a  bill  filed  by  the  defendants  against  Mos- 
champ,  (2  Siocklon)^  which  is  used  by  consent  as  evi- 
dence for  the  purposes  of  the  present  investigation. 

Independent  of  the  character  of  a  trust  impressed  upon 
the  property  by  the  terms  of  the  conveyance,  the  condition 
annexed  to  the  grant,  that  the  property  shall  be  inalien- 
able, is  clearly  void. 

An  unlimited  power  of  alienation  is  an  inseparable  in- 
cident of  an  estate  in  fee  simple,  and  cannot  be  restrained 
by  any  provision  or  condition  whatever.  1  Oniise's  Dig.^ 
Tit.  1,  §  53 ;  4  Cruise's  Dig.,  TU.  82,  c.  23,  §  1,  2 ;  Co  Litt. 
206,  c.  223  a;  ii«.  §  860. 

A  condition  repugnant  to  the  nature  of  the  estate  to 
which  it  is  annexed,  as  that  a  tenant  in  fee  shall  not  alien, 
is  void  in  its  creation.  2  Ondse's  Dig.,  Tit.  13,  c.  1,  §  19, 
82. 

But  it  is  urged  that  the  principle  is  not  applicable  to 
the  conveyance  now  under  consideration,  inasmuch  as  the 
property  is  conveyed  by  the  grantor  to  a  religious  corpo- 
ration for  a  charitable  use  upon  this  special  trust,  among 
others,  that  it  shall  be  held  ^^  as  an  Evangelical  Lutheran 
church  for  ever,"  and  shall  not  be  alienated,  disposed  of, 
charged  or  encumbered,  by  deed,  mortgage,  or  by  any 
other  ways  or  means. 

The  trust  was  not  created  by  gift  or  devise.  The  land 
was  purchased  by  the  corporation  for  a  valuable  consider- 
ation, and  the  church  has  been  erected,  it  must  be  pre- 
sumed, by  the  funds  of  the  corporation.  The  trust  there- 
fore, in  the  deed,  it  is  fair  to  assume  was  inserted  by  the 
defendants  at  their  own  instance  and  for  their  own  benefit 
and  protection. 

Nor  is  the  trust  created  or  protected,*or  the  alleged  in- 
ability to  convey  imposed  by  the  charter  of  the  defend- 
ants as  a  body  corporate.  On  the  contrary,  by  their  act 
of  incorporation,  the  defendants  are  authorized  not  only 
to  purchase  and  hold  lands  for  the  use  of  the  congregation, 
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bat  <'  the  same,  or  any  part  thereof,  to  sell,  grant,  assigi 
demise,  alien,  and  dispose  of." 

The  inquiry,  then,  results  in  this — ^may  the  trustees  c 
a  religious,  literary,  or  other  benevolent  association,  ivn 
spective  of  any  special  power  conferred  by  their  act  of  ir 
corporation,  purchase  and  hold  real  estate  under  trust  c 
their  own  creation  which  shall  protect  their  property  fror 
the  reach  of  their  creditors,  and  shield  it  against  apprc 
priation  for  the  payment  of  their  just  debts?  Is  that 
charitable  use  which  a  court  of  equity  is  bound  to  pre 
tect  ?  "Where  property  is  given  to  a  corporation  in  true 
for  a  charitable  use,  the  trust  is  the  creature  of  the  donoi 
He  may  impose  upon  it  such  character,  conditions,  an- 
qualifications  as  he  may  see  fit.  The  property  being 
gift,  no  wrong  is  thereby  done  to  the  creditors  of  the  coi 
poration,  and  a  court  of  equity  may  well  protect  and  en 
force  all  the  conditions  of  the  gift.  But  the  case  is  widel, 
difterent  where  a  corporation  attempts  by  means  of  it 
own  devising,  however  honest  and  well  intentioned,  t 
place  its  own  property  beyond  the  reach  of  its  creditors 
This  certainly  is  not  a  charitable  use  which  a  court  o 
equity  can  be  called  upon  to  protect  and  enforce. 

So  far  as  this  deed,  by  means  of  the  trusts  contained  ii 
it,  dedicates  the  property  to  the  exclusive  enjoyment  o 
the  religious  society  for  whose  use  it  was  designed,  an< 
limits  and  regulates  the  terms  of  that  enjoyment,  th 
trusts  will  be  protected  and  enforced  by  the  court.  Th 
corporators  had  a  clear  right  to  specify  the  purpose 
to  which  the  property  should  be  dedicated  and  the  use 
to  which  it  should  be  appropriated.  But  the  attempt  t« 
restrain  the  powers  of  alienation  for  the  necessary  uses  o 
the  corporation  is  illegal,  and  the  condition  imposing  sucl 
restraint  is  inoperative  and  void. 

The  corporation  had  the  legal  title  to  the  land  and  th 
power  at  law  of  executing  the  mortgage.  There  is  n( 
equity  in  refusing  to  enforce  the  mortgage  for  the  paj 
ment  of  the  honest  debts  of  the  corporation  under  colo 
of  protecting  a  charitable  use. 
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^»E  Propkiktors  op  the  Bridges  over  the  rivers  Pas- 
saic AND  Hagkensack  VS.  Thb  Hoboken  Land  and  Im- 
provement Company. 

■^lo  clause  in  the  charter  of  the  Proprietors  of  the  Bridges  over  the  rivers 
Passaic  and  Hackensack,  which  declares  that  it  shall  not  be  lawful  for 
any  person  or  persons  whatsoever  to  erect,  or  cause  to  bo  erected,  any- 
other  bridge  or  bridges  over  or  across  the  said  river,  constitutes  a  con- 
tract on  the  part  of  the  state,  which  cannot  constitutionally  be  annulled 
'>r  abrogated. 
It    is  immaterial  whether  the  instrument  by  which  the  public  faith   is 
^•ledged  is  in  its  terras  a  contract,  or  in  form  a  mere  legis-lntive  enact- 
ment :  in  either  event  it  is  equally  a  contract  within  tlie  meaning  of  the 
constitution. 
The  Proprietors  of  the  Bridges  over  the  rivers  Passaic  and  ITackensaok 
have,  by  contract  with  the  state,  the  exclusive  franchise  of  maintaining 
said  bridges,  and  taking  tolls  thereon,  and  such  contract  is  within  the 
protection  of  the  constitution,  which  declares  that  no  law  shall  be  passed 
impairing  the  obligation  of  contracts. 
Sut  the  construction  of  a  viaduct  over  said  river  for  a  railway,  to  be  u?ed 
exclusively  for  the  passage  of  locomotives,  engines,  and  railroad  cars, 
i»  not  a  bridffe  within  the  prohibition  of  said  charter. 
Public  grants  are  to  be  construed  strictly. 


Ihis  case  was  argued  upon  bill  and  answer  on  motion 
ft>r  an  injunction. 

.Zabriskie  and  Attorney  General^  for  complainants. 

Gilchrist  and  Bradley^  for  defendants. 

The  Chancellor.    By  an  act  of  the  legislature,  ap- 
proved on  the  8th  of  March,  1860,  the  Hoboken  Land 
and  Improvement  Company  were  authorized  to  lay  out 
and  construct  a  railroad  from  Hoboken  to  Newark,  with 
power  to  erect  and  maintain  the  necessary  viaducts  over 
the  Hackensack  and  Passaic  rivers.     Claiming  to  act  in 
pxirsuance  of  the  authority  thus  conferred,  the  defendants 
have  commenced  the  construction  of  a  bridge,  or  viaduct, 
for  the  purpose  of  carrying  their  railway  across  the  Hack- 
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ensack.  The  Proprietors  of  the  Bridges  over  the  rivers 
Passaic  and  Hackensack,  a  company  incorporated  by  the 
laws  of  this  state,  have  filed  their  bill  against  the  Hobo- 
ken Land  and  Improvement  Company,  praying  that  the 
defendants  may  be  restrained  by  injunction  from  erecting 
the  said  bridge,  or  any  other  bridge,  across  the  said  river, 
between  its  mouth  and  the  place  where  Kingsland  creek 
empties  into  the  same. 

The  complainants  claim,  under  legislative  grant,  the 
exclusive  right  of  maintaining  a  bridge  across  the  Hack- 
ensack  within  the  limits  above  specified.  The  defendants 
deny  the  existence  of  such  exclusive  right.  They  also 
deny,  if  the  complainants  have  such  right,  that  the  bridge 
which  they  are  constructing,  and  which  is  sought  to  be 
enjoined,  is  a  violation  of  that  right. 

The  material  issues  made  by  the  bill  and  answer  are — 

I.  Whether  the  complainants  have,  by  virtue  of  a  con- 
tract with  the  state,  the  exclusive  franchise  of  maintaining 
a  bridge  across  the  Hackensack  river,  between  its  mouth 
and  the  place  where  Kingsland  creek  empties  into  the 
same,  and  of  taking  tolls  thereon. 

n.  Whether  the  structure  which  the  defendants  are 
engaged  in  erecting  is  a  violation  of  the  complainants^ 
franchise. 

The  exclusive  right  claimed  by  the  complainants,  though 
exercised  for  more  than  sixty  years — though  frequently 
the  subject  of  legal  investigation  and  legislative  consi- 
deration— is  now,  for  the  first  time,  made  the  subject  of 
direct  judicial  decision.  Familiar,  therefore,  as  the  sub- 
ject may  be  to  the  profession  and  to  the  public,  it  i» 
proper  that  the  grounds  of  the  claim,  and  the  numerous 
objections  urged  against  its  validity,  should  be  considered^ 
and,  as  far  as  may  be  by  this  court,  settled. 

The  highway  between  Newark  and  New  York,  as  ia 
well  known,  is  intersected  by  the  Passaic  and  Hackensack 
rivers.  The  importance  of  the  route,  and  the  serious 
obstacles  to  its   convenient  use  by  the   public,  early 
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attracted  the  attention  of  the  legislature.    As  early  as 
the  20th  of  June,  1765,  an  act  was  passed  for  laying  out 
a  road  from  Newark  to  the  public  road  leading  from 
Bergen-point  to  Powles-hook,  and  for  erecting  and  esta- 
blishing ferries  across  the  rivers  Passaic  and  Hackensack. 
Allinsoii's  Laws  276.     Under  the  provisions  of  this  act, 
the  line  of  travel  was  opened  and  the  ferries  established. 
On  the  24th  of  November,  1790,  the  legislature,  by  an 
act  entitled  "An  act  for  btiilding  bridges  over  the  rivers 
Passaic  and  Hackensack,  and  for  other  purposes  therein 
mentioned,'*  appointed  five  commissioners,  with  special 
powers  to  carry  into  effect  the  purposes  of  the   act. 
Pamph.  Laws  G85,  chap.  333.     The  commissioners  were 
autborized,  in  execution  of  the  trust  reposed  in  them,  to 
select  convenient  and  suitable  sites,  within  certain  pre- 
scribed limits,  for  the  erection  of  bridges  over  the  said 
rivers,  and  to  erect,  or  cause  to  be  erected  at  those  sites, 
bridges  of  the  description  specified  in  the  act.    They  were 
also  authorized  to  lay  out,  in  connection  with  the  said 
bridges,  a  road  four  rods  wide  from  the  court-house  in 
Newark  to  Powles-hook.     Tlie  bridges  so  to  be  erected 
^ere  declared  to  be  toll  bridges.     The  commissioners 
were  authorized,   "at  their  discretion,  to  let  the   said 
bridges  to  any  person  or  persons,  to  be  erected  and  made 
and  kept  in  good  repair  by  the  tolls  arising  therefrom  ;" 
^^i  the  said  commissioners,  or  the  persons  farming  or 
having  the  care  of  said  bridges,  were  authorized  to  de- 
mand and  receive  such  rates  of  toll  as  the  commissioners 
Aould  appoint  and  direct  to  be  paid. 

In  order  the  better  to  carry  into  execution  the  ends 
PJ^posed  by  the  act,  the  commissioners  were  further  au- 
thorized, at  their  discretion,  to  contract  and  agree,  with 
^^y  person  or  persons  who  would  undertake  the  same  for 
®Qch  toll,  and  for  so  many  years,  and  U]!)on  such  conditions^ 
^  in  their  discretion  should  seem  expedient 

It  was  further  enacted,  that  the  bridges  to  be  built  by 
^rtue  of  the  act  should  continue  the  property  of  the  per- 
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sons  therein  mentioned,  their  executors,  administrators, 
or  assigns,  for  the  term  of  ninety-nine  years  from  the  time 
of  passing  the  act. 

By  the  15th  section  of  the  act  (upon  which  the  com- 
plainants* claim  of  an  exclusive  franchise  is  founded),  it 
is  enacted  as  follows:  "It  shall  not  be  lawful  for  any 
person  or  persons  whatsoever  to  erect,  or  cause  to  be 
erected,  any  other  bridge  or  bridges  over  or  across  the 
said  river  Passaic,  at  any  place  or  places  between  the 
mouth  of  the  said  Passaic  river  and  the  place  where  the 
brook,  commonly  called  Second  river  (on  which  stand  the 
mills  of  Cortlandt  and  Bennet),  now  empties  itself  into 
the  said  river  Passaic ;  nor  shall  it  be  lawful  for  any  per- 
son or  persons  whatsoever  to  erect,  or  cause  to  be  erected, 
any  other  bridge  or  bridges  over  or  across  the  said  river 
Hackensack,  at  any  place  or  places  between  the  mouth 
of  the  said  Hackensack  river  and  the  place  where  Kings- 
land  creek  empties  and  discharges  its  waters  into  the  said 
river  Hackensack.** 

The  act  contains  various  other  provisions  relating  to 
the  rights,  duties,  and  property  of  the  grantees  of  the 
franchise. 

On  the  19th  of  February,  1793,  the  commissioners,  in 
pursuance  of  the  powers  conferred  by  the  act  of  1790, 
entered  into  a  contract  in  the  form  of  a  lease  by  deed,  in- 
dented, made,  and  executed  by  and  between  the  commis- 
sioners, of  the  one  part,  and  Samuel  Ogden  and  thirty-six 
others,  his  associates,  of  the  second  part,  for  building  and 
maintaining  the  said  bridges.  By  the  contract,  the  com- 
missioners demised,  granted,  and  to  farm  let,  to  the  party 
of  the  second  part,  the  bridges  to  be  erected  over  the 
rivers  Passaic  and  Hackensack,  with  the  right  of  taking 
tolls  thereon,  not  exceeding  certain  specified  rates,  for  the 
term  of  ninety-seven  years  from  and  after  the  24th  of  No- 
vember, 1792,  being  the  entire  term  for  which  the  pro- 
perty and  franchise  was  vested  in  the  commissioners  by 
the  statute.    In  consideration  of  this  grant,  the  leseeed 
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covenanted  to  construct  the  bridges  within  the  time  lim- 
ited by  the  act,  at  the  points  and  in  the  manner  desig- 
nated by  the  commissioners  to  perform  the  duties  en- . 
joined  by  the  act,  and,  at  the  expiration  of  the  term,  to 
sorrendcr  the  bridges  and  causeways  in  good  repair  unto 
such  persons  as  may  be  by  law  authorized  to  receive  the 
same.  On  the  5th  of  November,  1798,  the  legislature,  on 
the  petition  of  the  stockholders,  extended  the  time  for 
the  completion  of  the  bridge  six  months  beyond  the  time 
originally  limited. 

By  an  act  of  the  legislature,  passed  on  the  7th  of  March, 
1797,  {Pamph.  Laws  200)  the  stockholders  of  the  bridges, 
under  the  lease  thus  made  by  the  commissioners,  were 
incorporated  under  the  name  of  "the  Proprietors  of  the 
Bridges  over  the  rivers  Passaic  and  Ilackensack.*' 

This  brief  historical  statement  presents  the  origin  of 
the  complainants*  title  to  the  exclusive  franchise  claimed 
by  them,  of  maintaining  bridges  across  the  rivers  Passaic 
and  Hackensack,  and  seemed  necessary  to  a  full  under^ 
standing  of  the  nature  and  foundation  of  their  claim,  and 
of  the  force  of  the  objection  urged  against  it. 

The  complainants  claim  that  the  15th  section  of  the  act 
of  1790,  by  which  it  is  declared  that  it  shall  not  be  law- 
ful for  any  person  or  persons  whatsoever  to  erect,  or  cause 
to  be  erected,  any  other  bridge  or  bridges  over  or  across 
the  said  river,  &c.,  is  a  contract  on  the  part  of  the  state 
which  cannot  constitutionally  be  annulled  or  abrogated. 

To  this  claim  it  is  objected  (1st)  that  nothing  in  this 
act  can  operate  as  a  contract  on  the  part  of  the  state,  inas- 
much as  there  was  no  party  with  whom  the  contract 
could  be  made.  The  act  is  not  a  charter  of  incorpora- 
tion— it  confers  no  corporate  powers.  The  commissioners 
named  in  it  are  agents  of  the  state  exercising  a  public 
trust.  They  were  to  receive  no  personal  benefit  from  the 
act,  save  a  mere  compensation  for  their  services.  They 
were  to  account  for  the  moneys  received  by  them,  in  like 
manner  as  the  trustees  under  the  act  of  1765,  for  erecting 
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and  establishing  ferries  across  the  rivers  Passaic  and 
Hackensack. 

All  this  is  true.  The  commissioners  named  in  the  act 
did  exercise  a  public  trust.  They  were  the  agents  of  the 
state ;  they  were  authorized  to  receive  money  by  gift  and 
to  raise  money  by  lottery,  for  the  purpose  of  erecting  the 
bridges  proposed  to  be  built ;  but  they  were  also,  by  the 
act,  invested  with  the  property  of  the  bridges  to  be  built 
for  the  term  of  ninety-nine  years  and  with  the  franchise 
of  taking  tolls.  They  were  authorized  to  farm  out  the 
building  of  the  bridges  and  the  franchise  of  taking  tolls 
to  others  who  would  undertake  the  work ;  the  rights  and 
privileges  of  the  parties  to  whom  the  building  and  care 
of  the  bridges  should  be  farmed  out  was  specified  in  the 
act,  and  the  faith  of  the  state  was  pledged  that  no  other 
bridge  should  be  erected  to  the  prejudice  of  the  franchise 
thus  granted  during  the  continuance  of  the  grant.  The 
contract  thus  made  by  the  commissioners,  in  pursuance  of 
the  act,  was  declared  to  be  valid  and  binding  on  the  par- 
ties contracting  as  well  as  on  the  state  of  New  Jersey,  and 
as  effectual  as  if  the  same  had  been  particularly  and  ex- 
pressly set  forth  and  enacted  in  the  law.  It  is  immate- 
rial whether  the  instrument  by  which  the  public  faith  is 
pledged  is  in  its  terms  a  contract,  or  in  form  a  mere  legis- 
lative enactment.  In  either  event,  it  is  equally  a  contract 
within  the  meaning  of  the  constitution,  and  cannot  be 
annulled  or  violated  at  the  pleasure  of  the  legislature. 

It  cannot  be  doubted  that  the  enactment  was  intended 
by  the  legislature  as  an  inducement  to  capitalists  to  em- 
bark in  the  enterprise  in  the  hope  of  eventual  remunera- 
tion, inspired  by  the  pledge  of  protection  against  compe- 
tition, and  that  it  was  so  understood  and  accepted  by 
those  who  engaged  in  the  undertaking.  The  pledge  must 
have  been  intended  for  the  benefit  of  the  parties  who 
might  contract  with  the  commissioners  to  erect  and  main- 
tain the  bridges.  It  could  otherwise  have  no  practical 
operation  whatever. 
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That  this  provision  was  regarded  by  the  legislature 
themselves  as  a  contract  for  the  benefit  of  the  parties  who 
should  erect  the  bridge,  is  apparent  from  the  proviso  of 
the  15th  section,  by  which  it  is  provided,  that  if  the  com- 
missioners, or  some  person  under  them,  should  neglect  for 
the  space  of  four  years  to  erect  the  bridges  in  pursuance 
of  the  act,  or  when  erected  to  maintain  and  support  them, 
or  either  of  them,  it  shall  be  lawful  for  the  legislature  to 
repeal  or  alter  the  act.  Nothing  can  be  more  explicit.  A 
violation  of  the  undertaking,  on  the  part  of  the  commis- 
sioners or  their  lessees,  shall  absolve  the  legislature  from  all 
obligation  to  observe  the  engagement  upon  their  part. 

Again,  it  is  objected  that  the  language  of  the  act  im- 
poses no  obligation   or  restriction  whatever  upon   the 
legislature.     It  does  not  declare  that  the  legislature  will 
not  authorize  another  bridge  to  be  erected :  it  simply  de- 
clares that  it  shall  not  be  lawful  for  any  other  person  to 
erect  another  bridge — ^which  is  a  mere  legislative  prohibi- 
tion, acting  not  upon  the  legislature  but  upon  the  citizen, 
and  which  may  be  repealed  by  any  subsequent  legislature. 
Bat  the  obvious  answer  to  this  objection  is,  that  upon 
this  construction  the  act  is  entirely  nugatory  and  without 
meaning.     The  rivers  Passaic  and  Hackensack  were  then, 
JW  they  now  are,  navigable  rivers.     No  bridge  could  be 
erected  over  either  of  them,  except  by  legislative  authority. 
The  act  of  1790  conferred  authority  upon  the  commis- 
sioners and  their  grantees  to  build  the  bridges ;  and  the 
15th  section  was  intended  as  an  engagement,  upon  the 
part  of  the  legislature,  that  the  authority  should  be  con- 
ferred upon  no  other.     The  plain  meaning  of  the  clause 
is,  that  it  shall  not  be  made  lawful  for  any  other  person  to 
erect  a  bridge  over  either  river.     The  language  used, 
though  perhaps  somewhat  equivocal,  is  the  usual  form  in 
which  the  public  faith  is  pledged.    It  is  in  fact  the  ordi- 
nary legislative  formula  in  which  exclusive  privileges  are 
granted.    Instances  of  a  precisely  similar  character  will 
be  {band  in  the  supplement  to  the  charter  of  the  Trenton 
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Delaware  Bridge  Company,  in  1801,  Pamph.  Laws  58 ;  in 
the  supplement  to  the  charter  of  the  Delaware  and  Raritan 
Canal  Company,  in  1830,  Harr.  Comp.  330 ;  and  in  an  act 
relating  to  the  Camden  and  Amboy  Railroad  Company, 
in  1831,  Harr.  Comp.  331. 

Again,  it  is  objected  that  the  complainants  can  have  no 
vested  rights,  except  those  enumerated  or  specified  in  the 
lease  of  the  commissioners  to  the  farmers  of  the  work,  on 
the  19th  of  March,  1793,  and  that  this  exclusive  privilege 
is  not  granted  or  specified  in  the  lease.  But  the  grant  of 
the  exclusive  right  emanated  not  from  the  commissioners, 
but  from  the  legislature.  It  was  conferred,  as  we  have 
seen  by  the  terms  of  the  act,  not  only  upon  the  commis- 
sioners, but  upon  those  by  whom  the  bridges  should  be 
erected.  This  right,  in  common  with  others,  is  conferred 
by  the  act.  Duties  and  burthens  arc  imposed  by  the  act. 
It  required  no  contract  of  the  commissioners  to  confer 
the  right  or  impose  the  duty.  The  commissioners  might 
at  their  discretion,  under  the  authority  conferred  by  the 
act,  have  restricted  the  privileges  of  their  grantees;  but 
in  the  absence  of  such  limitation,  they  are  entitled  to  all 
the  privileges  and  benefits  conferred  by  the  act  as  fully  as 
they  were  vested  in  the  commissioners. 

This  was  the  unanimous  opinion  of  the  Supreme  Court 
in  the  case  of  7%c  Bridge  Proprietors  ads.  The  State^  1  Zab. 
384,  confirmed  by  the  Court  of  Errors  in  the  same  case,  2 
Zab.  593. 

It  is  further  objected,  that  if  the  exclusive  right  ever 
vested  in  the  lessees  of  the  commissioners,  it  was  forfeited 
prior  to  the  act  of  incorporation  by  a  failure  to  complete 
the  bridge  within  the  time  limited  by  the  proviso  annexed 
to  the  15th  section.  By  that  proviso,  if  the  bridge  was 
not  completed  within  four- years  from  the  passage  of  the 
act,  it  was  declared  that  it  should  be  lawful  for  the  legis- 
lature to  repeal  or  alter  the  act. 

By  the  act  of  5th  November,  1794,  the  time  for  the 
completion  of  the  bridge  w^as  extended  six  months.    It  is 
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urged  that  this  act  extending  the  time  did  not  relieve  the 
company  from  the  forfeiture  incurred  by  failing  to  com- 
plete the  bridge  within  the  period  originally  limited. 
The  obvious  answer  to  this  objection  is,  that  it  does  not 
appear  that  the  bridge  was  not  completed  within  the  time 
originally  specified.  The  act  for  the  extension  of  the 
time  was  passed  within  four  years  from  the  date  of  the 
original  act,  and  the  preamble  states  that  it  was  repre- 
sented that  the  bridges  were  nearly  completed,  but  that 
apprehensions  were  entertained  that  they  might  not  be 
entirely  finished  before  the  term  allowed  by  law  for  the 
purpose  would  expire.  But  there  is  no  evidence  whether, 
in  point  of  fact,  they  were  or  were  not  finished  within  the 
time  originally  limited.  But  if  the  fact  were  proved,  as 
alleged,  there  is  nothing  in  the  objection.  The  act  ex- 
tending the  time,  being  passed  before  any  forfeiture  by 
nonperformance  was  incurred,  clearly  relieved  against  all 
consequences  of  nonperformance.  There  was,  in  fact,  no 
failure  to  perform  the  contract.  The  extension  of  the 
time  for  performance  by  the  act  of  1794  operated  precisely* 
as  if  the  time  thus  extended  had  been  limited  in  the  origi- 
nal act. 

Lastly,  it  is  urged  that  the  complainants'  right,  if  it 
ever  vested  in  them,  has  been  forfeited  by  their  consent 
to  the  construction  of  other  bridges  across  the  river. 
There  is  nothing  whatever  in  the  objection.  The  right 
remains,  except  so  far  as  it  has  been  parted  with  by  the 
complainants.  There  is  no  conceivable  reason  why  a 
corporation,  having  the  exclusive  right  of  way  across  a 
river,  should  forfeit  the  right  by  consenting  that  one 
bridge  should  be  constructed,  any  more  than  that  the 
owner  of  land  should  forfeit  his  right  to  the  soil,  because 
lie  permits  another  to  have  a  right  of  way  across  it.  His 
right  remains  perfect,  except  so  far  as  he  has  voluntarily 
consented  to  part  with  it. 

I  entertain  no  doubt  that  all  the  rights  and  privileges 
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conferred  by  the  act  of  1790  passed  under  the  contract  of 
the  commissioners  to  their  lessees — not  by  the  terms  of 
the  contract,  but  by  force  and  operation  of  the  act  itself; 
that  they  continued  in  the  company  under  their  act  of 
incorporation;  and  that  they  are  now,  for  aught  that 
appears  in  this  case,  in  the  complainants,  as  fully  and 

^  effectually  as  they  were  originally  conferred  by  the  act, 
except  so  far  as  they  have  been  parted  with  by  the  volun- 
tary act  of  the  corporation. 

I  am  of  opinion,  therefore,  that  the  proprietors  of  the 
bridges  over  the  rivers  Passaic  and  Ilackcnsack  have,  by 
contract  with  the  state,  the  exclusive  franchise  of  main- 
taining said  bridges,  and  taking  tolls  thereon,  and  that 
such  contract  is  within  the  protection  of  that  provision  of 
the  constitution  which  declares  that  no  law  shall  be 
passed  impairing  the  obligation  of  contracts. 

The  remaining  inquiry  is,  whether  the  structure  which 
the  defendants  are  erecting  is  a  violation  of  the  complain- 
ants* right. 

The  act  of  1860,  under  which  the  defendants  are  acting, 

.  authorized  them  to  lay  out,  and  construct  and  operate,  a 
railroad  from  Hoboken  to  Newark,  with  power  to  erect 
and  maintain  the  necessary  viaducts  over  the  Hackensack 
and  Passaic  rivers.  The  defendants,  by  their  answer, 
allege  that  the  bridge  which  they  are  erecting  is  solely  for 
the  purpose  of  completing  their  railroad,  as  authorized  by 
the  act  That  it  will  be  so  constructed  that  no  foot  pas- 
senger or  animal,  nor  any  vehicle  or  carriage  of  any  kind 
known  or  in  use  in  the  year  1790  (the  date  of  the  com- 
plainants* grant)  can  safely  cross  it ;  that  the  bridge  is 
being  constructed,  and  is  intended  to  be  used  exclusively 
as  a  viaduct  for  their  railway,  for  the  passage  of  locomo- 
tives, engines,  and  railroad  cars  over  the  river,  in  their 
transit  between  Newark  and  Hoboken ;  and  that  the 
engines  and  cars  cannot  cross  the  river  upon  the  bridge 
of  the  complainants,  nor  upon  any  bridge  known  or  used 
in  1790. 
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In  terms,  the  grant  of  the  complainants'  franchise  pro- 
hibits the  building  of  any  bridge  whatever  across  the 
river.  But  every  bridge  built  within  the  prohibited  limits 
18  not  necessarily  a  violation  of  the  grant.  The  com- 
plainants have  not  a  monopoly  of  building  bridges.  They 
have  the  right  of  building  one  bridge,  and  the  right  of 
taking  tolls  thereon.  The  prohibition  of  other  bridges 
was  designed  to  prevent  competition,  and  to  give  to  the 
complainants  the  exclusive  franchise  of  taking  tolls  within 
the  limits  specified.  It  is  the  exclusive  right  of  taking 
tolls,  not  of  having  a  bridge,  that  constitutes  the  value  of 
the  franchise.  Whether,  therefore,  a  bridge  erected 
across  the  river  is  an  infraction  of  the  plaintiffs'  franchise, 
must  depend  upon  the  purpose  to  which  it  is  to  be  applied. 
The  structure  itself  does  not  detract  from  the  value  of  the 
franchise.  The  construction  of  an  aqueduct  for  the  pas- 
sage of  a  canal  or  of  water-pipes  across  the  river,  though 
a  bridge  and  within  the  terms  of  the  prohibition,  would 
be  no  violation  of  the  grant.  Such  structure  clearly  was 
not  within  the  contemplation  of  the  contracting  parties. 

To  determine  the  true  construction  of  the  contract,  re- 
course must  be  had  to  the  subject  of  the  contract  and  to 
the  intent  and  particular  objects  of  the  grant. 

The  legislature,  by  the  act  of  1790,  were  making  pro- 
vision for  increasing  the  facilities  of  communication  be- 
tween Newark  and  Powles-hook  by  the  ordinary  methods 
of  travel  upon  the  public  highway.  Provision  was  made 
for  opening  a  new  road,  and  substituting  bridges  for  ferries 
upon  the  route.  To  the  persons  undertaking  the  work,  a 
grant  was  made  of  the  franchise  of  building  and  having 
the  bridges,  and  of  taking  tolls  thereon.  The  character 
of  the  bridges  to  be  built  was  adapted  to  the  modes  of 
travel  then  known  and  used.  The  franchise  of  taking 
tolls  was  limited  to  the  same  objects.  The  lessees  arc 
authorized  to  take  tolls  for  foot  passengers,  persons  on 
liorseback,  wheel  carriages  and  sleighs  drawn  by  horses 
and  oxen,  and  for  domestic  animals.     Since  the  grant  of 
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the  complainants'  franchise,  a  new  motive  power  has  been 
introduced,  with  new  appliances  for  transportation  by 
engines  and  cars,  requiring  a  new  description  of  track 
totally  dissimilar  in  character  from  the  ordinary  highways 
in  use  in  1790.  The  accommodation  of  this  new  charac- 
ter of  road  and  means  of  transportation  could  not  have 
been  within  the  contemplation  of  the  legislature  in  the 
grant  of  the  franchise.  The  complainants  have  no  fran- 
chise of  taking  tolls  for  locomotives  or  cars.  The  franchise 
cannot,  by  implication  ot  construction,  be  extended  to 
include  them.  The  grant  in  this  particular,  as  in  all 
others,  must  be  construed  strictly.  The  Proprietors  of  the 
Stourbridge  Canal  v.  Wheely^  2  Bam,  ^  Ad,  792. 

Again,  the  character  and  description  of  the  bridges  to 
be  built  by  the  complainants  are  adapted  only  to  the 
modes  of  travel  then  known  and  used  upon  the  ordinary 
highways.  Nor  have  the  complainants  any  right  to  adapt 
their  bridges  to  the  accommodation  of  railroad  travel. 
By  the  terms  of  the  lease,  the  bridges  specified  in  the  act 
and  agreement  are  to  be  kept  in  repair,  and  are  to  be  de- 
livered up  at  the  expiration  the  lease.  The  proprietors 
have  no  authority  to  convert  the  causeway  and  bridges  to 
the  purposes  of  a  railway.  The  two  methods  of  travel 
upon  the  same  bridge  are  incompatible  with  public  safety 
and  detrimental  to  the  public  interests.  If  converted  to 
the  purposes  of  a  railway,  the  bridge  must  be  abandoned 
or  remain  comparatively  useless  for  the  purposes  of  ordi- 
nary travel,  thus  defeating  the  very  object  for  which  the 
bridge  was  erected  and  the  franchise  granted,  viz.  the 
accommodation  of  travel  upon  ordinary  highways.  To 
guard  against  this  evil,  the  legislature,  when  conferring 
power  upon  the  New  Jersey  Railroad  Company  to  pur- 
chase the  capital  stock  of  the  turnpike  roads  and  bridges 
on  the  route  of  their  road,  coupled  with  it  a  proviso,  that 
the  Newark  turnpike,  and  the  bridges  over  the  rivers 
Hackensack,  Passaic,  and  Raritan,  should  be  preserved 
without  obstruction  as  public  roads,  as  heretofore.     The 
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complainants  are  thus  prevented  from  maintaining  a 
bridge  for  the  accommodation  of  railway  travel.  They 
have  neither  the  franchise  of  having  a  railroad  bridge  nor 
of  taking  tolls  from  railway  passengers. 

The  design  of  the  act,  moreover,  was  to  accommodate 
the  entire  travelling  public.  The  bridges  arc  declared  to 
be  a  public  highway,  free  for  all  citizens  to  pass  over  on 
paying  the  accustomed  toll.  But  the  bridges  are  free 
only  to  those  travelling  by  usual  and  known  methods 
npon  the  public  highway.  They  are  not  free  to  the  great 
mass  of  the  travelling  public.  The  great  torrent  of  rail- 
road travel  must  seek  another  channel.  The  complain- 
ants are  neither  required  nor  allowed  to  accommodate  it. 
Aside  from  the  restrictions  which  have  been  imposed 
upon  them  by  the  terms  of  their  contract  and  by  legisla- 
tive enactment,  they  never  could  have  supposed  that  they 
were  required  to  furnish  facilities  for  a  railway,  or  for 
locomotives  and  trains  of  cars,  to  cross  the  bridges.  It 
was  not  within  the  scope  of  their  contract.  If  the 
bridge  proprietors  were  not  bound  to  accommodate  the 
railway  traffic,  were  the  legislature  restrained  by  the  terms 
of  the  grant  from  providing  facilities  for  railroad  travel? 
The  bridge  company  were  required  to  accommodate  all 
travel  upon  the  public  highway.  From  these  travellers 
they  had  the  exclusive  franchise  of  taking  toll.  The 
legislature  engaged  that  no  other  bridge  to  accommodate 
that  character  of  travel  should  bo  built,  and  that  the  whole 
of  it  should  enure  to  the  benefit  of  the  complainants. 
But  they  did  not  oblige  themselves  to  compel  travellers 
to  adopt  that  mode  of  travelling,  nor  deprive  themselves 
of  the  right  of  sanctioning  better  and  more  expeditious 
methods.  Applying  to  this  contract  the  ordinary  rules  of 
interpretation;  having  regard  to  the  subject  matter  of 
the  contract  itself;  considering  that  it  related  solely  to 
the  travel  upon  ordinary  highways  by  methods  then 
known  and  used,  and  that  the  complainants'  franchise 
extended  only  to  such  travel^  the  construction  of  a  rail- 
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road  bridge  for  the  sole  accommodation  of  railroad  travel 
canuot  be  deemed  an  iufrlDgemeut  of  the  complainants' 
rights. 

Again,  the  complainants*  franchise  consists  in  the  right 
of  taking  toll  for  crossing  the  river.  But  the  defendants' 
structure  is  not  a  toll  bridge.  They  have  no  franchise  of 
taking  tolls.  They  have  no  right  to  charge  for  crossing 
the  river,  any  more  than  if  it  were  not  in  existence.  The 
structure  which  they  are  erecting  is  not  a  mere  connection 
between  the  opposite  shores — it  is  part  of  an  extended 
line  of  railway,  connecting  distant  points,  over  which  the 
defendants  are  to  transport  passengers  at  a  stipulated  rate. 
Nor  is  it  2^  free  bridge,  by  which  parties  may  evade  paying 
toll  upon  the  complainants'  bridge  to  the  prejudice  of 
their  franchise.  Its  character  and  purpose  are  in  fact 
essentially  different  from  that  of  a  bridge  used  merely  as 
a  connecting  link  for  the  transfer  of  passengers  between 
the  opposite  shores  of  a  river. 

Public  grants  are  to  be  strictly  construed.  Contrary  to 
the  rule  adopted  in  the  case  of  private  contracts,  they  are 
to  be  taken  most  strongly  against  the  grantee  and  in 
fiivor  of  the  public.  If  there  be  a  doubt  as  to  the  extent 
of  the  grant,  the  doubt  is  resolved  in  favor  of  the  public. 
This  is  especially  true  of  all  grants  which,  like  the 
present,  narrow  the  powers  or  abridge  the  functions  of 
government.  This  grant  is  in  derogation  of  public  right 
It  restrains  the  sovereign  power.  It  narrows  the  exercise 
of  the  great  duty,  which  the  sovereign  owes  the  people, 
of  furnishing  convenient  highways. 

In  the  case  of  The  Mohawk  Bridge  Co.  v.  The  Uiica  and 
Schenectady  Railroad  Co.  (6  Paige  504)  the  bridge  company 
claimed  the  exclusive  right  to  convey  passengers  across 
the  river — the  right  extending  one  mile  above  and  below 
the  bridge.  The  act,  in  terms,  restrained  only  the  erec- 
tion of  ferries  within  those  limits,  but  the  complainants 
claimed  that  the  prohibition  extended  to  bridges  or  to 
any  mode  of  transporting  freight  and  passengers  across 
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the  river.    It  was  held  that  the  prohibition  of  erecting 
ferries  did  not  prevent  the  erection  of  a  bridge.     "  Much 
lesa  (says  the  Chancellor)  is  the  legislature  deprived  of 
tbe  power  to  provide  for  the  conveyance  of  freight  or 
passengers  from  one  part  of  the  state  to  another,  by  an 
improvement  which  was  entirely  unknown  at  the  time 
when  the  grant  to  the  bridge  company  was  made.    And 
if  that  grant  had,  in  terms,  given  to  the  corporation  the 
exclusive  right  of  erecting  a  toll  bridge  across  the  river  at 
Schenectady,  this  subsequent  grant  to  the  railroad  company 
to  cross  the  river  with  their  railway  from  Schenectady  to 
Utica,  and  to  transport  passengers  thereon,  in  the  ordinary 
course  of  their  business  in  the  conveyance  of  travellers 
from  one  place  to  another,  would  not  have  been  an  in* 
fringement  of  the  privileges  conferred  by  such  prior  grant, 
as  the  railroad  bridge  could  not  be  a  toll  bridge  within 
the  intent  and  meaning  of  the  grant  to  the  first  company. 
Grants  of  exclusive  privileges  being  in   derogation   of 
public  rights  belonging  to  the  state,  or  to  its   citizens 
generally,  they  must  be  construed  strictly,  and  with  re- 
ference to  the  intent  and  particular  objects  of  the  grant." 
This  case  is    cited  with  approbation   by  the   court  in 
Thompson  v.  The  N.  Y.  and  Harlevi  Railroad  Co,,  3  Sandf. 
(Jh.  R.  657. 

In  McRee  v.  The  Wilmington  and  Raleigh  Railroad  Go.j 

i  Jones*  Ijfiw  R.  186,  it  was  held  by  the  Supreme  Court 

of  North  Carolina,  that  the  franchise  of  having  a  bridge 

and  taking  tolls  was  not  violated  by  extending  a  railroad 

across  the   river.     The  case,  in   many  of  its  essential 

features,  was  like  the  present.     The  legislature  of  North 

Carolina,  in  the  year  1766,  had  granted  to  an  individual 

and  his  assigns  the  franchise  of  building  a  bridge  across 

the  Northeast  branch  of  Cape  Fear  river,  and  the  bridge, 

when  built,  was  declared  to  be  vested  in  the  grantee,  his 

heira  and  assigns  for  ever.     The  act  provides  that  when 

the  bridge  was  built,  it  should  not  be  lawful  for  any 

person  whatever  to  keep  any  ferry,  buUd  any  bridge^  or  set 
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any  person  or  persons,  carriage  or  carriages,  cattle,  hogs, 
or  sheep,  over  said  river  for  fee  or  reward,  under  the 
penalty  of  twenty  shillings.  The  court  decided  that  not- 
withstanding tlie  grant  of  the  franchise  of  taking  tolls, 
and  notwithstanding  the  provision  of  the  act,  that  it 
should  not  be  lawful  to  build  any  other  bridge  across  the 
river,  the  legislature  had  the  power  to  grant  the  defend- 
ants a  right  to  construct  a  railroad  across  the  river,  and 
to  consider  the  transit  over  the  river  as  a  part  of  the  road. 

It  is  material  to  observe  that  the  structure  of  the  de- 
fendants is  not  designed  as  an  evasion  of,  or  fraud  upon 
the  rights  of  the  complainants.  It  is  not  an  attempt  to 
carry  passengers  across  the  river,  either  free  or  for  toll,  in 
evasion  of  the  complainants*  franchise.  The  avowed 
purpose  of  the  defendants  is  to  construct  and  complete  a 
continuous  line  of  road  from  Newark  to  Hoboken,  and  to 
transport  passengers  over  the  entire  route.  The  diversion 
of  travel  from  the  complainants*  bridge,  and  the  conse- 
quent loss  of  tolls,  is  an  incidental  consequence  of  opening 
a  new  route  of  travel,  of  which  the  complainants  have  no 
legal  right  to  complain. 

But  the  complainants  do  not  rely  upon  the  act  of  seven- 
teen hundred  and  ninety  alone  to  support  their  claim.  It 
is  charged,  in  their  bill  of  complaint,  that  the  New  Jersey 
Kailroad  Company  purchased,  at  a  great  advance  over  the 
par  value,  and  now  hold  over  nine  hundred  and  fifty 
shares  of  the  one  thousand  shares  that  constitute  the 
capital  stock  of  the  bridge  company ;  that  in  the  contract 
giving  to  the  railroad  company  permission  to  erect  their 
bridge  across  the  Ilackcnsack  and  Passaic,  large  advan- 
tages were  secured  to  the  other  stockholders  of  the  bridge 
company;  that  the  railroad  company  made  such  purchase 
and  contract  on  the  faith  of  the  contract  made  by  the 
state  with  the  bridge  company,  believing  that  the  contract 
of  the  state  would  be  observed,  and  could  not  be  violated, 
and  that  no  other  bridge  could  be  erected  within  said 
limits  so  as  to  interfere  with  the  business  and  income  of 
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the  bridge  company  or  with  the  business  and  income 
of  the  railroad  company  without  the  consent  of  the  com- 
plainants, unless  upon  full  compensation  to  them  and  to 
^  the  railroad  company  for  the  damage  and  loss  which  each 
of  them  might  sustain  by  the  erection  of  a  new  bridge. 

This  charge  doubtless  discloses  the  gravamen  of  the 
complainants*  bill.  The  injury  which  they  apprehend  is 
not  so  much  the  loss  of  tolls  by  the  bridge  company  as 
the  diversion  of  travel  and  traffic  from  the  railroad.  The 
complaint  is  virtually  that  of  the  railroad  company,  who 
insist  that,  by  the  purchase  of  the  franchise  granted  by 
the  legislature  to  the  bridge  company  of  taking  tolls  for 
crossing  the  river  by  travellers  upon  the  ordinary  high- 
way, they  have  secured  the  monopoly  of  the  right  of  way 
for  a  railroad  across  the  rivers.  Can  such  claim  be  well 
founded  ?  Could  such  result  have  been  within  the  con- 
templation of  the  legislature  ?  Was  it  within  the  design 
or  purpose  of  the  grant?  And  if  the  claim  be  sustained, 
will  it  not  be  extorting  from  the  legislature,  under  color 
of  a  grant  for  a  totally  different  purpose,  exclusive  privi- 
leges which  never  would  have  been  conferred  by  direct 
legislation  ?  It  is  charged,  in  the  complainants*  bill,  that 
the  contract  with  the  bridge  company  was  authorized  by 
the  legislature  for  the  express  purpose  of  giving  to  the 
railroad  company  the  control  of  the  right  of  way.  If  such 
was  the  design  of  the  legislature,  it  would  have  been  easy 
and  natural  to  make  the  grant  in  express  terms.  A  totally 
ditferent  design  is  patent  upon  the  face  of  the  act.  The 
bridge  company,  doubtless  then  as  now,  claimed  that  the 
construction  of  a  railroad  across  the  river  would  be  an 
infringement  of  their  franchise.  The  legislature  naturally 
regarded  it  as  just  and  equitable  that  compensation  should 
be  made  for  any  loss  they  might  sustain  by  the  grant  of 
the  railroad  charter.  Doubts  existed  as  to  the  extent  of 
the  complainants'  franchise,  and  the  railroad  company 
may  have  naturally  believed  that  it  would  be  for  their 
interest  to  purchase  it%    Tl^ey  may  have  hoped  thus  to 

Vol.  n.  i 
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receive  the  advantage  which  they  now  claim ;  but  that 
such  result  was  within  the  contemplation  of  the  legisla- 
ture is  not  apparent  upon  the  act,  and  cannot  be  inferred 
from  it.  If  the  railroad  company  believed,  as  it  is  charged  • 
in  the  bill,  that  by  the  grant  they  acquired  the  control  of 
the  right  of  way  for  railroads,  they  suffer  the  consequences 
of  their  own  mistake;  but  their  belief  cannot  tend  to  en- 
large the  franchise  or  change  the  character  of  the  grant 

The  complainants  also  insist  that  their  rights  have  been 
repeatedly  recognised  by  the  legislature,  and  that,  by  the 
act  of  1860,  it  is  expressly  provided  that  compensation 
shall  be  made  for  their  franchises,  and  that  the  defendants 
are  prohibited  from  constructing  their  bridges  until  such 
compensation  is  first  made  or  tendered. 

The  legislature  have,  on  frequent  occasions,  manifested 
a  laudable  regard  for  the  public  faith  by  sedulously 
guarding  the  chartered  rights  of  the  complainants.  To 
this  end  there  have  been  inserted  in  various  legislative 
grants  express  provisions,  that  nothing  therein  contained 
should  be  construed,  in  any  manner,  to  impair  their  rights 
or  privileges  or  other  clauses  designed  to  preserve  their 
rights  inviolate.  But  these  and  similar  provisions  are  de- 
signed simply  to  protect  existing  rights,  not  to  create  or 
enlarge  them.  The  character  and  extent  of  the  rights  are 
to  be  sought  for  in  the  grant  itself  and  in  express  legisla- 
tive recognition  of  its  limits.  Such  recognition,  it  is 
believed,  will  be  no  where  found,  except  it  be  in  the  act 
of  1860,  which  confers  upon  the  defendants  power  to  con- 
struct their  road.  The  legislature  had  an  undoubted 
right,  in  conferring  that  power,  to  impose  upon  the  de- 
fendants such  terms  as  they  saw  fit.  The  grant  of  power 
is  exceedingly  broad ;  and  if,  in  making  it,  the  legislature 
deemed  it  just  and  equitable  to  require  that  the  de- 
fendants should  compensate  the  complainants,  not  only 
for  the  value  of  their  franchises,  but  also  for  all  loss 
or  damage  which  they  or  their  grantees,  the  New 
Jersey  Railroad  and    Transportation   Company,   might 
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sustain  by  the  construction  of  a  new  road,  and  the  conse- 
qoent  diversion  of  travel,  the  requisition  is  binding,  and 
the  complainants  are  entitled  to  the  aid  of  this  court  to 
enforce  a  compliance  with  its  terms. 

A  casual  reading  of  the  law  seems  to  justify  the  in- 
ference that  the  legislature  intended  that  the  Hoboken 
land  and  Improvement  Company,  as  a  compensation 
for  the  rights  and  property  of  the  bridge  company  and 
of  the  JSTew  Jersey  Bailroad  Company,  which  they  were 
authorized  to  appropriate,  should  pay  not  only  for  all 
the  rights  and  franchises  oumedj  but  for  all  claimed  by 
them.    But  no  such  inference  can  be  legitimately  made 
iu  the  absence  of  an   express  grant    Upon  the  most 
•careful  consideration  of  the  law,  I  find   no   such  pro- 
vision.   The  legislature  have,  by  the  terms  of  the  act, 
i^anifested    a   clear   intention    to    confer   all  necessary 
power  to  construct  the  road,  and  that  no  property,  right, 
^1*  franchise  of  the  complainants  or  of  the  railroad  com- 
pany should  stand  in  the  way  of  its  completion.     On  the 
^ther  hand,  there  is  an  equally  clear  intention  that  the 
^^^fendants  should  make  compensation  for  all  property, 
^^ghts,  and  franchises  so  taken  and  appropriated. 

The  provisos  of  the  1st  and  8th  sections  of  the  act  re- 
^^rve.  to  the  complainants  their  right  of  compensation 
y^Uder  the  6th  and  6th  sections.     The  8th  section  author- 
^^es  the  defendants  to  run  their  engines  and  cars  upon 
^ny  bridge  of  any  corporation,  and  the  application  of  the 
proviso  to  that*section  is  sufficiently  obvious.     The  pro- 
viso of  the  1st  section  authorizes  the  defendants,  in  case 
they  are  enjoined  or  prevented  by  legal  proceedings  from 
constructing  and   using  their  own   bridges,  to  use   the 
bridges  and  track  of  the  New  Jersey  Railroad  Company, 
*' reserving,  notwithstanding  such  consent^''  to  the  complain- 
ants their  right  of  compensation  under  the  5th  and  6th 
sections.     No  consent  had  previously  been   mentioned. 
The  provision,  as  it  stands,  is  unintelligible.     The  de- 
fendants, by  their  answer,  explain  the  incongruity  by 
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BtatiDg  that  the  section,  as  it  origiDally  stood,  required 
the  consent  of  the  railroad  company  to  the  use  of  their 
road ;  and  the  last  clause  was  inserted  to  guard  against 
such  consent  by  the  railroad  company  operating  to  the 
prejudice  of  the  bridge  company ;  but  that  the  clause  re- 
quiring the  consent  of  the  railroad  company  being 
stricken  out,  the  clause  protecting  the  rights  of  the 
bridge  company  was  inadvertently  and  inappropriately 
retained.  This  explanation  in  no  way  affects  the  infer- 
ence which  the  complainants  draw  from  the  language  of 
the  section.  They  insist  that,  by  this  section,  compensa- 
tion is  reserved  to  the  complainants  in  case  the  defend- 
ants use  the  track  of  the  New  Jersey  Kailroad  Company 
for  the  passage  of  their  cars ;  and  that  the  complainants 
can  be  entitled  to  no  such  compensation,  unless  the  use 
of  the  railroad  track,  and  the  transportation  of  passengers 
thereon,  was  regarded  by  the  legislature  as  a  violation  of 
their  franchise,  for  which  they  intended  to  provide  com- 
pensation. 

But  it  must  be  borne  in  mind  that  the  act  reserves  to 
the  bridge  company  only  their  right  of  compensation 
under  the  5th  and  6th  sections  of  the  act;  and  it  is  too 
clear  to  admit  of  question  that  those  sections  provide 
compensation  only  for  rights  owned^  not  for  rights  claimed. 
They  do,  indeed,  provide  a  way  in  which  persons,  either 
owning  or  claiming  rights,  may  have  those  rights  adjudi- 
cated. But  the  commissioners  appointed  to  make  the 
valuation  are  to  report  ^'what  (if  any  exist)  and  how 
much,  and  what  part  of  any  rights,  privileges,  franchises, 
and  property  arc  necessary  to  be  taken  and  appropriated, 
exercised,  or  used  for  the  purposes  of  the  act,  and  to  make 
a  just  and  equitable  assessment  or  appraisement  of  the 
value  of  (if  any  such  exist)  the  said  rights,  privileges, 
franchises,  and  property,  or  so  much  thereof  as  may  be 
necessary.** 

The  plain  language  of  the  act,  as  well  as  the  maaifest 
reason  and  justice  of  the  thing,  requires  that  the  defend- 
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ants  should  make  compensation,  not  for  franchises 
olaimedy  but  for  franchises  owned — not  for  imaginary,  but 
fV>r  existing  rights. 

I  find  nothing  in  the  act  to  sustain  the  claim  of  the 
oomplainants.  The  defendants  have  not  entered  upon 
"their  land  nor  taken  their  bridges.  They  have  taken  no 
right,  privilege,  or  franchise  of  the  complainants  for 
-^f^'hich  they  were  required  to  make  or  tender  compensa- 
t:ion. 

I  am  of  opinion,  therefore,  that  the  motion  for  an  iujuuc- 
tion  must  be  denied,  and  the  complainants*  bill  dismissed 
^¥vith  costs. 


^F*iUNcis  A.  Cleveland  et  ux.  vs.  Charles  G.  Havens, 
executor,  &c.,  and  others. 

^^liere  the  terms  of  a  bequest  of  personalty  are  such  as  would,  in  a  devifie 

of  real  estate,  create  an  estate  tail  in  the  devisee,  it  operates  as  an  absolute 

|?ift  of  the  personalty,  and  a  bequest  over  on  the  failure  of  issue  of  the 

irst  taker  is  void. 
^^iiere  the  gift  is  to  A.  and  his  issue,  or  to  A.  and  the  heirs  of  his  body,  and 

the  limitation  over  Is  upon  an  indefinite  failure  of  issue,  the  estate  vests 

absolutely  in  the  first  taker. 
'^^'ai  where  the  limitation  over  is  upon  a  definite,  not  an  indefinite  failure 

^f  issue,  the  first  legatee  takes  an  estate  for  life  only,  and  tlio  limitation 

Dver  is  good.     And  it  is  immaterial  in  surh  case  whether  the  gift  to  the 

^rst  taker  be  of  the  subject  itself  or  only  of  the  use. 
-^iie  law  requires  wills,  both  of  real  and  personal  estate,  to  be  in  writing, 

ami  parol  evidence  is  not  admissible  to  add  to,  contradict,  or  vary  their 

contents. 


Lewis  J?.  Graver,  for  complainants. 

Tub  Chancellor.    The  bill  is  filed  by  a  legatee  under 

t\ie  will  of  Eliza  H.  Marsiglia,  to  settle  the  construction  of 

a  bequest  contained  in  the  will  and  to  enforce  the  pay- 

ineut  of  the  legacy.    The  bequest  is  as  follows :  "I  give, 

I* 
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devise,  and  bequeath  the  remaining  one  equal  half  part 
of  all  the  rest,  residue,  and  remainder  of  said  trust  pro- 
perty, and  of  any  and  all  other  property,  of  every  kind 
and  description,  belonging  to  me  at  the  time  of  my  de- 
cease, to  my  said  daughter  Catharine  and  to  her  lawful 
issue.  But  in  case  of  the  death  of  my  said  daughter 
Catharine  without  leaving  lawful  issue  living  at  the  time 
of  her  decease,  then  I  give,  devise,  and  bequeath  the  same 
to  my  said  daughter  Ada  and  to  her  lawfu)  issue.  And 
should  both  of  my  said  daughters  so  die  without  leaving 
lawful  issue  surviving,  then  I  give,  devise,  and  bequeath 
the  same,  or  so  much  thereof  as  may  remain,  to  John 
Pienezoe  and  Frances  ChanWand  (my  children  by  my 
former  husband,  John  J.  Chanwaud,)  equally  and  to  their 
heirs  fof  ever.*' 

The  property  disposed  of  by  the  bequest  was  the  sum 
of  six  hundred  dollars  in  money. 

The  will  purports  to  give  a  legacy  to  Catharine,  the 
daughter  of  the  testatrix,  and  on  her  death  to  her  issue ; 
but  if  she  died  without  issue  living  at  the  time  of  her 
death,  then  over  (to  Ada,  another  daughter  of  the  testa- 
trix). 

It  is  claimed,  on  the  part  of  the  complainant,  that  under 
the  terms  of  the  gift  the  legacy  vests  absolutely  in  Catha- 
rine, the  first  legatee. 

Where  the  terms  of  a  bequest  of  personalty  are  such  as 
would  in  a  devise  of  real  estate  create  an  estate  tail  in  the 
devisee,  it  operates  as  an  absolute  gift  of  the  personalty, 
and  a  bequest  over  on  the  failure  of  issue  of  the  first 
taker  is  void.  L)/on  v.  Mitchell  1  Mad.  R.  467,  (1^^  4''^- 
eiL)  253.     2  Boiler  on  Leg.  1520,  c.  22,  §  1. 

When  the  gift  is  to  A.  and  his  issue,  or  to  A.  and  the 
heirs  of  his  body,  and  the  limitation  over  is  upon  an  in- 
definite failure,  the  estate  vests  absolutely  in  the  first 
taker. 

But  when  the  limitation  over  is  upon  a  definite,  not  an 
indefinite  failure  of  issue,  the  first  legatee  takes  an  estate 
for  life  only,  and  the  limitation  over  is  good. 
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In  the  present  case  the  bequest  over  is  made  upon  a 
definite  failure  of  issue.    It  is  upon  the  death  of  Catha- 
rine without  leaving  lawful  issue  living  at  the  time  of  her 
death.    Terras  cannot  be  more  explicit.     The  limitation 
over  is  upon  a  definite  failure  of  issue.     The  bequest  over 
in  such  case  will  be  supported.     The  first  legatee  takes 
but  a  life  interest,  and  it  is  immaterial  whether  the  gift 
be  of  the  subject  itself  or  only  of  the  use.    Hyde  v.  Par- 
roH,  1  P.  Wms.  1 ;   Tissen  v.  Tissen,  lb.  502 ;   Upiccll  v. 
Hnhey,  lb.  652. 

The  terms  of  the  will  admit  no  doubt  that  the  com- 
plainant is  entitled  onl}-  to  the  use  of  the  money  for  life ; 
tUat  upon  her  death  leaving  issue  the  principal  vests 
absolutely  in  the  children,  and  in  default  of  issue,  then 
over  to  the  other  legatees  named  in  the  will. 

The  case  is  not  altered  by  the  answer  of  the  executor. 

His  consent  to  a  decree  against  him  cannot  affect  the 

rights  of  the  real  parties  in  interest.    lie  is  a  mere  trustee. 

He  takes  no  interest  under  this  part  of  the  will.     The 

parties  really  in  interest  are  those  to  whom  the  money  is 

given  upon  the  death  of  the  complainant,  and  though 

tUey  fail  to  appear  and  make  defence  the  court  will  not 

decree  against  them  contrary  to  the  clear  right  of  the 

case.    But  their  interest  is  contingent  only,  and  it  may 

^vell  be  doubted  whether,  even  w^ith  their  consent,  the 

court  would  be  justified  in  making  the  decree  prayed  for. 

^r  whether  such  decree,  if  made,  w^ould  aftbrd  protection 

^^the  executor  against  the  claims  of  those  whose  inter- 

t-sts  may  render  the  provisions  of  the  will  accrue  hereafter. 

The  executor  not  only  assents  to  the  decree  as  pnayed 

^^>r,  but  he  also  admits  the  truth  of  sundry  charges  in  the 

^•ni,  and  states  facts,  the  benefit  of  which  is  claimed  by 

^i»e  complainant  as  establishing  the  truth  of  the  charges 

Jiiii'le  by  the  bill. 

It  is  stated,  among  other  things,  by  the  answer  of  the 
executor,  that  he  drew  the  will  in  question  at  the  request 
^rid  under  written  instructions  from  the  testatrix,  and 
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that  he  was  instructed  to  give  the  trust  money  in  the  bill 
mentioned,  being  the  sum  of  $600,  then  in  his  hands  as 
trustee,  absolutely  to  Catharine,  one  of  the  complainants; 
that  he  intended  so  to  draw  the  will;  he  knows  the  testa- 
trix so  understood  the  will  to  read,  and  the  executor 
himself  so  construed  it,  and  he  profters  himself  ready  to 
pay  the  money  to  the  complainants  under  the  order  and 
protection  of  the  court. 

Aside  from  all  exceptions  that  might  be  taken  to  these 
statements  and  admissions  on  the  part  of  the  executor,  as 
evidence  to  affect  the  rights  of  parties  having  interests 
under  the  provisions  of  the  will,  treating  it  as  legal  and 
competent  evidence  in  the  cause,  is  the  evidence  in  itself 
competent?  It  embraces  two  objects.  Its  purpose  is  to 
prove — 1.  That  the  will  was  not  drawn  in  pursuance  of 
the  written  instructions  given  by  the  testatrix.  2.  That 
the  testatrix  and  the  scrivener  understood  the  will  differ- 
ently from  its  legal  import.  But  parol  evidence  is  com- 
petent for  neither  of  these  purposes. 

The  law  requires  wills,  both  of  real  and  peraonal  estate, 
to  be  in  writing,  and  parol  evidence  is  not  admissible  to 
add  to,  contradict,  or  vary  their  contents.  "No  princi- 
ple/* says  Mr.  Jarman,  "connected  with  the  law  of  wills 
is  more  lirmly  established  or  more  familiar  in  its  applica- 
tion than  this:  and  it  seems  to  have  been  acted  upon  by 
the  judges,  as  well  of  early  as  of  later  times,  with  a  cor- 
diality and  steadiness  which  show  how  entirely  it  coin- 
cided with  their  own  views."     1  Jarman  on   Wills  849. 

The  judgment  of  a  court  in  expounding  a  will  is  to  be 
simply  declaratory  of  what  is  in  the  instrument.  Wiffram 
on  Wills  ;  GreenL  on  JSv.  §  290,  note ;  1  Jarman  on  Wills 
358. 

There  are  no  latent  ambiguities  to  be  removed.  The 
words  of  the  will  are  clear,  and  have  a  definite  and  well 
ascertained  meaning.  In  such  case  no  extrinsic  evidence 
to  show  a  different  meaning  can  be  admitted. 

See  the  cases  cited  in  1  Jarman  348,  note  1 ;  Mann  v. 
ExWs  of  Manny  1  Johns.  Ch.  B.  231. 
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These  principles  have  been  repeatedly  recognised  in 
this  state.    Hand  v.  Boffman^  3  HalsL  71. 

There  is  nothing  in  the  case  that  will  warrant  a  decree 
ia  favor  of  the  complainants. 

The  bill  mast  be  dismissed. 


Stephen  Fairchild,  executor  of  Scott,  vs.  Aaron  Crane 

and  others. 

^"ords  in  a  will,  which  if  applied  to  real  estate  would  create  an  estate  tail, 

'Will  vest  personal  estate  ahsolutely  in  the  legatee. 
^o  ngequently  a  bequest  of  personal  property  to  take  effect  on  the  death  of 
the  first  legatee  vrithout  issue,  or  on  the  failure  of  heirs  of  his  body,  with- 
out other  restriction,  is  too  remote. 
^ut  it  is  equally  well  settled  that  a  legacy  of  a  chattel  interest  generally, 
or  for  life,  or  for  any  number  of  lives  in  being,  and  limitation  over 
Xipon  the  failure  of  issue  confined  to  twenty-one  years  after  a  life  in 
^jeing,  is  good. 
-^    testator  bequeathed  the  interest  of  the  fund  to  his  wife  during  her  life, 
^nd  upon  her  death  he  gave  the  fund  to  his  two  sisters,  Eliza  and  Susan, 
in  equal  shares,   "during    their    lifetime,"   and   upon    the    death   of 
€rither  of  them  to  the  survivor,  "  for  her  lifetime  ;"  but  if  both  or  cither 
of  them  should  die  leaving  a  child  or  children,  the  share  of  each,  "  so  be- 
cjueathed  for  her  lifetime  only,"  to  go  to  her  child  or  children.     If  one 
should  die  leaving  a  child  or  children,  and  the  other  should  die  leaving 
no  child,  the  shares  of  both  to  go  to  such  child  or  children.     If  both 
!^hould  die  "  leaving  no  heir  or  heirs,  the  shares  of  both  to  go  to  the  chil- 
dren of  testator's  sister  Augusta;  but  should  she  have  no  children  living 
at  the  time  the  above  bequeathed  property  should  have  lawfully  gone 
from  the  possession  of  the  testator's  wife,  and  also  from  the  possession  of 
either  or  both  of  her  sisters,  Eliza  and  Susan,  then   tho  property  be- 
queathed to  become  the  property  of  all  the  other  legal  representatives 
of  the  testator. 
^fild,  that  the  bequest  Qver  upon  the  death  of  the  testator's  sisters  was  not 
upon  their  death  without  issue  or  upon  the  failure  of  issue,  but  upon  their 
dying  "  leaving  no  children,"  and  that  those  terms  import  leaving  no 
children  at  the  death  of  the  legatee. 
^-\i»o,  the  bequest  being  upon  the  death  of  either  of  the  sisters  without 
issue  "  to  the  survivors,''  it  imports  that  the  testator  intended  the  bequest 
to  take  effect  upon  a  definite  failure  of  issue,  and  consequently  the  sis- 
Un  take  only  the  use  of  the  fund  for  life. 
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T.  LiiUej  for  complainant. 

The  Chancellor.  The  only  question  submitted  for 
consideration  is  whether,  under  the  terms  of  the  will,  the 
sisters  of  the  testator,  Eliza  and  Susan,  took  an  absolute 
interest  in  the  legacies  bequeathed  to  them. 

The  testator  bequeathed  to  his  wife  the  interest  of  the 
fund  in  question  during  her  life,  and  upon  her  death  he 
gives  the  fund  to  his  two  sisters,  Eliza  and  Susan,  in  equal 
shares,  '*  during  their  lifetime,*'  and  upon  the  death  of 
either  of  them  to  the  survivor,  "for  her  lifetime."  But 
if  both  or  either  of  them  die  leaving  a  child  or  children, 
the  share  of  each  so  bequeathed  for  her  lifetime  only"  to 
go  to  her  child  or  children.  If  one  die  leaving  a  child  or 
children,  and  the  other  die  leaving  no  child,  the  shares  of 
both  to  go  to  such  child  or  children.  If  both  die  "leav- 
ing no  heir  or  heirs,"  the  shares  of  both  go  to  the  chil- 
dren of  the  testator's  sister  Augusta  Decamp;  but  should 
she  have  no  children  living  at  the  time  the  above  be- 
queathed property  shall  have  lawfully  gone  from  the  pos- 
session of  the  testator's  wife,  and  also  from  the  possession 
of  either  or  both  of  his  sisters,  Eliza  and  Susan,  then  the 
property  bequeathed  is  to  become  the  property  of  all  the 
other  legal  representatives  of  the  testator. 

By  a  subsequent  clause  of  the  will,  the  executor  is  di- 
rected to  invest  the  fund  on  mortgage  security,  and  to 
pay  the  interest  to  his  wife  during  her  life,  and  after  her 
death  to  his  sisters,  Eliza  and  Susan,  or  interest  and  prin- 
cipal to  their  child  or  children,  or  to  the  child  or  children 
of  his  sister  Augusta  or  other  legal  representatives,  in 
conformity  with  the  devises  before  made. 

Is'othing  can  be  more  clear,  from  the  whole  structure 
of  the  will,  than  that  the  testator  designed  that  his  sisters 
should  take  the  interest  only,  and  in  no  contingency  the 
principal  of  the  fund;  that  upon  their  or  either  of  their 
death  leaving  children,  it  should  go  to  such  children,  and 
in  default  of  such  children,  to  the  children  of  bis  sister 
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Augusta,  and  in  default  of  her  children  to  all  the  other 
legal  representatives  of  the  testator. 

It  shonld  be  a  clear  and  well  settled  rule  of  construc- 
tion, and  obvious  in  its  application,  that  would  operate  to 
defeat  a  purpose  so  clearly  expressed,  and  to  give  the  fund 
absolutely  to  the  sisters  in  exclusion  of  the  subsequent 
legatees. 

Words  in  a  will,  which  if  applied  to  real  estate  would 
create  an  estate  tail,  will  vest  personal  estate  absolutely 
in  the  legatee.  Feanie  on  Rem.  841,  873;  2  Jarman  on 
^VHls  488;  2  Story's  Eq.  §  990;  Lyon  v.  3Iiichel,  1  Mad. 
(-flm.  ed.)  263;  and,  consequently,  a  bequest  of  personal 
property  to  take  effect  on  the  death  of  the  first  legatee 
^cUhoul  isstiCj  or  on  the  failure  of  heirs  of  his  body,  without 
other  restriction,  is  too  remote.    Feame  on  Rem.  84L 

TJut  it  is  equally  well  settled  that  a  legacy  of  a  chattel 
interest  generally  or  for  life,  or  for  any  number  of  lives 
in  being,  and  then  a  limitation  over  upon  the  failure  of 
issue,  confined  to  twenty-one  years  after  a  life  in  being, 
i^  good.   Feame  on  Rem.  320,  376—8 ;  4  Kent's  Com.  267. 
The  real  question  is,  whether  the  limitation  over  upon 
tlie  death  of  the  testator's  sisters  is  upon  a  definite. or  an 
indefinite  failure  of  issue.    If  the  former,  the  sisters  take 
only  the  use  of  the  fund  for  life,  and  the  subsequent  be- 
quest is  good— if  the  latter,  the  language  would  create  an 
^^tate  tail  in  real  estate,  but  of  the  personalty  it  creates 
an  absolute  gift,  and  the  limitation  over  is  void. 

The  bequest  over  upon  the  death  of  the  testator's  sis- 
ters is  not  upon  their  death  without  issue  or  upon  the  failure 
ofmie^  but  upon  their  dying  "  leaving  no  children.''  These 
^^mis  import  not  a  failure  of  issue  at  any  indefinite  future 
Period,  but  a  dying  without  children  leaving  no  children 
St  the  death  of  the  legatee. 

The  term  "children,"  as  here  used,  imports  not  succes- 
sion or  limitation,  but  denotes  the  legatees  who  are  to 
^ke  on  the  death  of  the  testator's  sisters,  viz.  their  chil- 
dren who  may  then  be  living.    The  term,  in  its  natural 
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import,  18  a  word  of  purchase,  and  not  of  limitation.  Buf- 
far  V.  Bradford^  1  Atkyns  220. 

The  bequest,  moreover,  upon  the  death  of  either  of  the 
sisters  without  i^sue  is  to  the  "5wmi/or,*'  which  imports 
that  the  testator  intended  the  bequest  to  take  effect  upon 
a  jdefiuite  failure  of  issue.  Den  v.  Schencky  8  HahU  29; 
Den  V.  Combs,  3  JIarr.  27 ;  Den  v.  Allaire,  Spencer  6. 

In  one  clause  of  the  will,  that  in  which  the  property  is 
limited  over  to  Augusta  Decamp,  this  language  is  em- 
ployed, liz.  "  in  case  my  two  sisters  die  leaving  no  heir  or 
heirs,''  and  the  limitation  over  is  upon  that  contingency. 
But  it  is  obvious,  from  the  previous  and  subsequent  pro- 
visions of  the  will,  that  the  testator  here  used  the  terms 
heir  or  heirs  as  synonymous  with  child  or  children.  The 
will  must  be  construed  accordingly.  Loveday  v.  Hopkins, 
Ambler  273;  Shepherd  v.  Nabors,  6  Ala.  631. 

The  case  does  not  fall  within  the  principle  of  Kay  v. 
The  Executors  of  Kay,  3  Green's  Ch.  Hep.  496. 

If  there  were  room  for  doubt  upon  the  previous  clauses 
of  the  will,  the  final  disposition  of  the  fund  removes  all 
uncertainty  as  to  the  nature  of  the  contingency  upon 
which  the  limitation  over  is  made  to  depend.  The  direc- 
tion of  the  testator  is,  that  the  property  shall  go  to  all  his 
other  legal  representatives  in  case  his  sister  Augusta 
should  have  no  children  living  at  the  time  that  the  pro- 
perty shall  have  gone  from  the  possession  of  his  wife  and 
from  the  possession  of  his  sisters.  The  gift  to  the  chil- 
dren of  his  sister  living  at  the  time  that  the  property  shall 
have  passed  from  all  the  prior  legatees  shows  that  all  the 
previous  bequests  must  have  been  limited  upon  a  definite 
failure  of  issue. 

The  terms  of  the  will,  if  applied  to  real  estate,  would 
not  create  an  estate  tail  in  the  sisters  of  the  testator,  and 
do  not  vest  in  them  an  absolute  right  to  the  personalty. 
They  take  only  the  interest  of  the  fund  for  their  respec- 
tive lives,  and  upon  their  deaths  it  goes  over,  in  accord- 
ance with  the  directions  of  the  will. 
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This  conclusion  will  be  found  to  be  sustained  by  the 
following,  among  many  other  cases.  Hughes  v.  Sayer^  1 
-F^  Wms.  534 ;  Atkinson  v.  Hutchmsoriy  3  P.  Wms.  258 ; 
Sione  V.  Mavk,  2  Simons  490» 


Jane  Sccdder's  executors  vs.  Isaac  Vakarsdale  and 

others^ 

Tc- s.tatrix  was  possessed  of  personal  and  real  estate,  and  by  her  will  directed 
the  latter  should  be  sold  by  her  executors,  and  after  giving  nu- 
xaerous  pecuniary  legacies^  principally  among  her  relatives  and  the  rela-- 
tiivesof  her  deceased  husband,  she  added,  "and  if  there  is  anything  oyet 
SLiid  above  left,  let  it  be  equally  divided  among  all  the  heirs.^' 

^J^^ld,  that  the  word  heirs^  in  the  above  connection,  means  "  next  of  kin.'* 

^"^^  ere  money  or  personal  property  is  bequeathed  to  the  heirs  of  A.  or  to 
tilie  heirs  of  the  testator,  if  there  be  nothing  in  the  will  showing  that  the 
t^estator  used  the  word  in  a  different  sense,  the  next  of  kin  are  entitled  to 
•■-laim  under  the  description  as  the  persons  appointxjd  by  law  to  succeed 
t-o  personal  property. 

^^  is  also  a  well  settled  rule  in  equity  that  where  lands  are  directed  to  be 
<^onverted  into  money,  and  the  proceeds  given  as  a  legacy,  it  will  be 
"treated  as  a  legacy  of  personal  estate. 

*^  ^A<re  the  property  under  a  bequest  passes  to  the  persons  entitled  under 
^tie  statute  of  distributions  to  receive  it,  in  the  absence  of  any  express 
•directions  in  the  will  it  Will  go  in  the  proportions  prescribed  by  the 
statute.  In  such  case,  where  they  are  not  all  in  equal  degree  the 
children  of  a  deceased  parent  will  take  by  right  of  representation  j>€t 
^Urptt^  and  not  per  capita^ 
^t  in  this  ca«e  the  direction  being  that  the  fund  shall  be  divided  equally 
^mong  all  the  heirs,  the  direction  must  prevail,  and  the  legatees  take  per 

This  case  was  disposed  of  on  final  hearing. 

James  Wilson^  for  complainants^ 

T,  H.  Dudley  and  John  F.  Ha^gemanj  for  defendants^ 

The  Chakcbllor.    This  bill  is  filed  in  order  that  the 
^ccoants  of  the  ezecators  may  be  duly  settled,  and  to  that 
Vol.  n.  at 
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end  that  the  will  may  be  construed,  and  its  true  meaning 
established  under  the  authority  of  the  court. 

The  question  submitted  for  the  consideration  of  the 
court  is  the  true  construction  of  the  residuary  clause  of 
the  will  of  Jane  Scudder. 

The  testatrix  died  in  1855,  seized  and  possessed  of  per- 
sonal and  real  estate.  By  her  will  she  directs  that  her 
real  estate  should  be  sold  by  her  executors  as  soon  as 
they  conveniently  can,  and  the  accounts  settled.  She 
distributes  (principally  among  her  relatives  and  the  rela- 
tives of  her  deceased  husband)  numerous  pecuniary  lega- 
cies, amounting  to  $16,950.  She  also  bequeaths  a  few 
specific  legacies.  After  giving  these  legacies,  the  testa- 
trix adds,  "  and  if  there  is  anything  over  and  abovej  let  it  be 
equally  divided  among  all  the  heirs.*' 

A  great  variety  of  constructions  is  sought  by  parties  in 
interest  to  be  put  upon  this  clause.  It  is  claimed  that 
the  testatrix  intended  that  the  residue  should  be  divided, 
as  the  clause  literally  imports,  among  her  heirs  at  law, 
among  her  next  of  kin,  among  her  own  and  her  husband's 
next  of  kin,  among  all  the  legatees  named  in  the  will. 
Among  these  and  other  conjectures  that  may  plausibly 
be  made  as  to  the  meaning  of  the  testatrix,  the  further 
conjecture  may  be  hazarded,  that  neither  the  testatrix 
herself  nor  the  inexpert  scrivener  who  drew  the  will  had 
any  very  clear  apprehension  of  her  own  meaning. 

Fortunately  for  the  cause  of  justice  and  the  rights  of 
the  legatees,  the  construction  of  the  will  is  not  to  be  left 
to  conjecture,  but  must  be  settled  by  well  defined  princi- 
ples and  according  to  acknowledged  rules  of  interpreta- 
tion. 

Where  money  or  personal  property  is  bequeathed  to 
the  heirs  of  A.  or  to  the  heirs  of  the  testatrix,  if  there  be 
nothing  in  the  will  showing  that  the  testator  used  the 
word  in  a  different  sense,  the  next  of  kin  are  entitled  to 
claim  under  the  description  as  the  persons  appointed  by 
law  to  succeed  to  the  personal  property.    Holloway  v. 
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MoUotcayj  6  Vesey  899 ;  Vauz  v.  Henderson^  1  Jac.  ^  Walk. 
388,  note ;  Evans  v.  Salt^  6  Beav.  266 ;  Price  v.  Lockley, 
6  -Bear.  180 ;  2  Wrw5.  on  Executors  996 ;  Lowndes  v.  iStone, 
4  T'e^ey  649;  TFn^fA^  v.  Trustees  of  Meth.  E.  Church,  1 
Jloffinans  Ch,  B.  212 ;  Ferguson  v.  Stewart's  executors,  14 
OAio  141 ;  CbriiY  v.  Corbit,  1  Jbyics'  jEg'.  Rep,  114 ;  -ffen- 
derson  v.  Henderson,  1  Jbne^'  (^awie)  221 ;  iVarw  v.  (rorf- 
bold,  6  iZicA.  -E</.  ii.  26. 

lu  GUtings  v.  3IcDermott,  2  J/j/ine  ^  ^ee7i  69,  it  was 
urged  that  the  word  "heirs"  is  of  ambiguous  import 
vrheu  applied  to  a  legacy.  But  the  master  of  the  rolls 
said,  in  reply,  there  is  really  nothing  in  this  objection; 
*^  for  the  sense  in  which  this  word  shall  be  taken  when 
applied  to  personalty  is  fixed  by  many  decisions." 

In  Mounsey  v.  Blamire,  4  Russell  384,  the  master  of  the 
rolls  held  that  when  a  legacy  is  given  by  a  testator  to  his 
lieir,  unless  controlled  by  the  context  of  the  will,  the  heir 
at  law  will  take  the  legacy,  and  not  the  next  of  kin.  He 
distinguished  between  the  meaning  of  the  word  as  used 
to  denote  succession  and  where  it  is  used  not  to  denote 
succession  but  to  describe  a  legatee.  lie  said,  where  the 
^ord  "heir"  is  used  to  denote  succession,  there  it  may 
^ell  be  understood  to  mean  such  person  or  persons  as 
^ould  legally  succeed  to  the  property  according  to  its 
iiature  and  quality,  as  in  Vaux  v.  Henderson  and  in  the 
^miliar  case  of  a  gift  to  a  man  and  his  heirs.  But  when 
tlie  word  is  used  not  to  denote  succession,  but  to  describe 
a  legatee,  and  there  is  no  context  to  explain  it  otherwise, 
then  it  seems  to  me  to  be  a  substitution  of  conjecture  in 
the  place  of  clear  expression,  if  I  am  to  depart  from  the 
natural  and  ordinary  sense  of  the  word  "heir."  In  Vaux 
V.  Bejuierson  the  bequest  was  to  Edward  Vaux,  "  and 
failing  him  by  decease  before  me,  to  his  heirs.''  In  such 
case  the  phrase  "to  his  heirs"  is  used  to  describe  the 
legatee,  and  no  more  denotes  succession  than  if  the  legacy 
had  been  to  the  heirs  of  B.  or  to  the  heirs  of  the  testator 
bimself.    It  will  be  difficult  to  distinguish  in  construction 
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between  a  legacy  ^^  to  A.,  and  on  his  death  to  his  heirs," 
and  a  legacy  to  "  the  heirs  of  A.,"  or  between  a  legacy 
"to  the  heirs  of  A."  and  a  legacy  "to  my  heirs,'*  or 
to  assign  a  satisfactory  reason  why  in  one  case  the 
legacy  should  go  to  the  next  of  kin,  and  in  the  other  to 
the  heirs  at  law. 

The  more  rational  rule  of  interpretation,  and  the  one 
more  likely  to  attain  the  end  of  all  construction,  viz. 
to  effect  the  intent  of  the  testator,  is  that  the  term 
"  heir  "  is  to  be  construed  in  reference  to  the  species  of 
property  which  is  the  subject  of  disposition,  and  that 
when  used  with  reference  to  personal  property  it  means 
next  of  kin. 

It  may  be  added  in  this  case,  aside  from  the  general 
rule  of  interpretation,  that  the  heirs  at  law  of  the  testa- 
trix were  two  brothers,  who,  among  many  other  relations, 
w^ere  named  in  the  will ;  and  if  her  intention  had  been  to 
give  the  residue  to  them,  she  would  naturally  have  done 
it  in  express  terms,  and  not  have  directed  it  to  be  divided 
among  all  the  fieirs  at  law. 

It  appears  by  the  bill  that  the  inventory  of  the  personal 
estate  of  the  testatrix  amounted  to  $13,846.48,  and  that  the 
sales  of  the  real  estate  amounted  to  $11,006,  making  the 
total  estate  $24,862,48.  The  pecuniary  legacies  amount  to 
$16,950  besides  certain  specific  legacies.  These  legacies, 
aside  from  the  debts  and  commissions,  more  than  exhaust 
all  the  personalty,  so  that  the  residue  consists  in  fact  of 
the  proceeds  of  the  sale  of  the  real  estate ;  and  hence  it 
is  argued  that  the  term  heirs  should  receive  its  strict 
technical  interpretation,  and  should  be  construed  to  mean 
the  heir  at  law  and  not  the  next  of  kin. 

The  whole  estate  is  treated  and  disposed  of  as  personalty. 
The  executors  are  ordered  to  sell  the  real  estate,  and  con- 
vert it  into  money.  The  testatrix  manifestly  regarded  it 
as  such,  and  treated  the  whole  estate  as  one  entire  fund. 

It  is  a  well  settled  rule  in  equity,  that  when  lands  are 
directed  to  be  converted  into  money,  and  the  proceeds 
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given  as  a  legacy,  it  will  be  treated  as  a  legacy  of  per- 
sonal estate.  Yates  v.  Camptonj  2  P.  Wms.  808 ;  Fletcher  v. 
AshbumeTy  1  £ro.  Ch.  Cos.  497 ;  Craig  v.  Leslie^  3  Wheat 
663 ;  Ferguson  et  ux.  v.  StuarCs  ex'rs,  14  Ohio  R.  14. 

It  is  more  material,  however,  for  the  purpose  of  eflfectu- 
ating  the  intention  of  the  testatrix  to  observe  that  she  did 
not  distinguish  between  the  real  and  personal  estate,  but 
treated  it  all  as  one  fund,  and  bequeathed  it  as  personalty. 
When  the  property  under  a  bequest  passes  to  the  pet- 
sons  entitled  under  the  statute  of  distributions  to  receive 
it,  in  the  absence  of  any  express  direction  in  the  will,  it 
iKvill  go  in  the  proportions  prescribed  by  the  statute.  In 
such  case  where  they  are  not  all  in  equal  degree  the 
children  of  those  deceased  will  take,  by  right  of  represent- 
ation, Tper  stirpes  and  not  per  capita.  Roach  v.  Hammond ^ 
^nc.  in  Chan.  401. 

Bat  the  will  in  this  case  expressly  directs  that  the  fund 

Btall  be  divided  equally  among' all  the  heirs.   In  such  case 

the  direction  must  prevail,  and  the  legatees  take  j^er  capita. 

Thomas  V.  Hole,  Cos.  Temp.,  Talbot  251 ;  Butler  v.  Stratton, 

3  £ro.  a  a  367;  Blackler  v.  Webb,  2  P.  Wms.  383. 

Among  other  constructions  sought  to  be  given  to  the 
J'esiduary  clause,  it  is  claimed  that  the  testatrix,  by  the 
term  "heirs  "  meant  "legatees,"  and  that  the  design  was 
to  distribute  the  residue  as  well  among  her  husband's 
Natives  as  her  own.  This  construction  may  be  adopted 
^here  such  intention  is  manifest.  Collier  v.  Collier's  ex'rs, 
8  Oldo  State  R.  369. 

But  no  such  intention  is  manifest  on  the  face  of  this 
^'ill,  nor  is  there  anything  from  which  such  intention  can 
be  legitimately  inferred.  A  conclusive  objection  more- 
over to  this  construction  is,  that  there  are  included  among 
Ae  legatees  servants  and  others,  who  are  of  no  kin  either 
to  the  testatrix  or  her  husband. 

The  offer  to  prove  by  parol  what  was  the  intention  of 
Ae  testatrix  is  clearly  inadmissible. 

Decree  accordingly. 
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Bennet  vs.  Bennet. 

At  common  law  the  father,  in  the  first  instance,  is  entitled  to  the  custody 

oi"  hifl  children,  but  courts  will  exercise  a  sound  discretion  for  the  benefit 

of  the  children  in  disposing  of  their  custody. 
The  act  of  the  20th  of  March,  18G0,  has  materially  altered  the  rale  of  th( 

common  law,  and  has,  to  a  certain  extent,  deprived  the  court  of  thii 
•  exercise  of  its  discretion  in  disposing  of  the  custody  of  children.    By  thii 

act  the  custody  of  the  children  within  the  age  of  seven  years  is  trans 

ferred  from  the  father  to  the  mother. 
This  act  is  not  unconstitutional,  nor  is  it  void  as  being  incompatible  witl 

tlie  fundamental  principles  of  government. 


The  petition  for  the  writ  of  habeas  carpus  in  thii 
case  was  filed  on  the  28th  of  March,  1860.  The  peti 
tioner  represents  that  she  is  a  married  woman,  th< 
mother  of  two  infant  children  of  tender  years,  liz.  i 
daughter,  who  completed  her  fourth  year  in  July,  1859 
and  a  sou,  who  completed  his  third  year  in  January,  1860 
That  the  father,  in  January  last,  left  his  residence,  takini 
with  him  the  child  of  a  former  marriage  and  the  tw< 
children  of  the  petitioner,  and  has  since  resided  separat 
from  the  petitioner,  detaining  her  children  from  her  car 
and  custody,  doing  violence  to  the  feelings  and  afiection 
of  the  mother  and  to  the  injury  of  the  present  welfar 
and  future  good  of  the  children.  The  writ  issued  return 
able  on  the  8d  of  April  last. 

The  time  for  the  return  of  the  writ  having  been  ej 
tended  beyond  the  return  day  by  consent  of  parties,  am 
the  production  of  the  bodies  of  said  infants  having  bee; 
dispensed  with  by  like  consent  until  otherwise  ordere 
by  the  court  on  the  25th  of  April,  an  order  was  mad< 
on  the  application  of  the  petitioner,  that  return  be  mad 
to  the  writ,  except  so  much  of  the  same  as  requires  th 
production  of  the  bodies  of  said  infants  on  the  first  day  ( 
May,  upon  four  days'  service  of  a  copy  of  the  order. 
The  writ,  with  the  answer  of  the  defendant,  was  n 
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torDed  and  filed  on  the  5th  of  May.  On  the  15th  of  May, 
ou  the  application  of  the  petitioner,  and  with  the  assent 
of  the  defendant's  counsel,  leave  was  given  to  the  peti- 
tiouer  to  file  an  answer  traversing  the  return,  it  being 
understood  that  the  defendant  would  be  at  liberty  to  file 
amplication  to  the  petitioner's  answer.  It  was  at  the 
same  time  further  ordered  that,  upon  the  answer  being 
filed,  both  parties  should  have  leave  to  take  testimony  to 
be  used  on  the  hearing  of  the  cause,  and  that  the  same 
be  brought  to  hearing  on  the  18th  of  June  without 
further  notice.  The  answer  was  filed  on  the  day  of  the 
date  of  the  order.  Testimony  was  taken,  on  the  part  of 
the  petitioner,  between  the  8th  and  the  16th  of  June.  No 
^plication  was  filed  by  the  defendant  to  the  answer  of 
the  petitioner  made  to  the  defendant's  return  nor  was 
>ny  evidence  taken  on  the  part  of  the  defendant. 

The  hearing  was  i>ostponed  from  time  to  time,  by  con- 
sul of  counsel,  until  the  third  of  July,  when  the  cause 
^as  brought  to  hearing.  Before  the  opening  of  the  case 
^lie  defendant's  counsel  applied  for  further  time  for  taking 
^^stimony,  which  having  been  denied,  the  cause  was 
Argued  July  8d,  1860. 

Dodd  and  Frelinghuysen^  for  the  petitioner. 

Bradley^  for  the  defendant 

The  Chancellor.  The  petitioner,  the  mother  of  two 
infant  children  of  tender  years,  asks  the  restoration  of  the 
lihildren  to  her  care  and  custody,  from  which  they  were 
taken  by  her  husband,  the  father  of  the  children.  The 
liusband  and  wife  are  living  in  a  state  of  separation  with- 
out being  divorced.  The  children  are  both  under  the 
age  of  five  years,  and  are  now  living  with  the  father  and 
Under  his  control. 

There  is  no  question  but  that  at  the  common  law  the 
father,  in  the  first  instance,  is  entitled  to  the  custody  of 
his  children.    Courts  will,  however,  exercise  a  sound  di&- 
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cretion  for  the  benefit  of  the  children  in  disposing  of  their 
custody.  If  the  infants  are  within  the  age  of  nurture,  or 
the  father  is  manifestly  unfit  to  have  charge  of  them,  they 
will  be  committed  to  the  care  of  the  mother:  and  when 
both  parents  are  grossly  ignorant,  immoral,  and  unfit  to 
be  intrusted  with  the  care  and  education  of  the  children, 
the  court  may  order  them  to  be  placed  in  the  custody  of 
a  third  person.  In  all  these  cases  they  act  for  the  good  of 
the  children,  to  which  the  rights  of  the  parents  and  their 
control  over  them  are  subordinate. 

The  act  of  the  20th  of  March,  1860,  Pamph.  L.  437,  has 
materially  altered  the  rule  of  the  common  law,  and  has, 
to  a  certain  extent,  deprived  the  court  of  the  exercise  of 
its  discretion  in  disposing  of  the  custody  of  the  children. 
It  provides  that  when  the  husband  and  wife  shall  live  in 
a  state  of  separation  without  being  divorced,  and  shall 
have  any  minor  child  or  children  of  the  marriage,  the 
court  or  judge  before  whom  the  children  may  be  brought 
upon  habeas  corpus^  if  the  children  are  under  the  age  of 
seven  years,  shall  make  an  order  that  they  be  delivered  to 
and  remain  in  the  custody  of  the  mother  until  they  attain 
such  age,  unless  said  mother  shall  be  of  such  character 
and  habits  as  to  render  her  an  improper  guardian  for  such 
children. 

The  case  now  under  consideration  falls  direotly  within 
the  provision  of  the  statute.  The  husband  and  wife  are 
living  in  a  state  of  separation  without  being  divorced. 
The  children  are  under  seven  years  of  age.  Under  such 
circumstances  the  statute  is  imperative  that  the  children 
shall  be  delivered  to  and  remain  in  the  custody  of  the 
mother.  The  court  has  no  discretion  to  exercise.  The 
right  to  the  custody  of  the  children  is  transferred  by  force 
of  the  statute  from  the  father  to  the  mother.  That  right 
the  court  are  to  enforce,  unless  the  mother  shall  be  of 
such  character  and  habits  as  to  render  her  an  improper 
guardian  for  her  children.  That  contingency  must  l>e 
proved  to  exist — it  will  not  be  presumed.     As  the  law 
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Btood  before  the  passage  of  the  act  the  father  was  en- 
titled to  the  custody  of  the  children,  unless  he  was  of  such 
character  and  habits  as  rendered  him  an  improper  guar- 
dian for  his  children.  By  force  of  the  act  the  mother, 
nnder  the  limitations  specified  in  the  statute,  is  entitled 
to  the  custody  of  the  children,  unless  she  shall  be  of  such 
character  and  habits  as  to  render  her  an  improper  guardian 
for  her  children.  In  either  case  the  disqualification  must 
be  established  by  proof.  The  mere  fact  that  the  husband 
stud  wife  are  living  in  a  state  of  separation  raises  no  pre- 
sumption against  her.  It  is  to  that  very  condition — a 
separation  between  husband  and  wife — that  the  operation 
of  the  statute  is  in  terms  limited.  Nor  will  the  disquali- 
fication be  established  by  evidence  of  the  fact,  that  the 
separation  was  partially  or  even  wholly  the  fault  of  the 
xnother.  The  circumstances  attending  a  separation  be- 
tween husband  and  wife  may  tend  strongly  to  establish  a 
character  which  would  disqualify  the  wife  from  having 
"^Vie  guardianship  of  her  children.  On  the  other  hand,  it 
^s  easy  to  conceive  of  a  separation  produced  by  a  wife, 
^"ho  might  nevertheless  be  a  fond  and  devoted  mother 
^tid  a  proper  guardian  for  her  children. 

The  court  happily  is  not  called  upon  to  enter  upon 
^he  details  of  the  unhappy  controversy  between  these 
parties  nor  to  decide  where  the  fault  of  the  separation 
lies.  There  is  nothing  in  the  evidence,  or  even  in  the 
answer  of  the  defendant  himself,  seriously  to  impeach  the 
character  or  habits  of  the  petitioner  as  a  proper  guardian 
for  her  children.  The  burthen  of  proof  is  on  the  defendant, 
and  he  has  utterly  failed,  nay,  he  has  not  attempted  to 
establish  the  fact  upon  which  his  denial  of  the  petitioner's 
right  depends.  He  claims,  by  his  answer,  that  he  is  en- 
titled to  the  custody  of  his  children,  and  that  he  has 
never  forfeited  his  right  to  the  same,  whereas  the  statute 
declares  that  the  mother  is  entitled  to  their  custody,  and 
the  only  question  is  whether  she  has  forfeited  her  right. 
The  answer  is  consequently  a  defence  of  his  own  supposed 
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right  rather  than  an  impeachment  of  that  of  his  wife. 
The  fact  is  doubtless  accounted  for  by  the  circumstance 
suggested  on  the  argument,  that  at  the  time  of  the  prepa- 
ration of  the  answer  the  existence  of  the  statute  was 
unknown  to  the  defendant  or  his  counsel. 

If  the  statute  is  valid,  it  is  clear  that  the  court  is  bound 
to  order  the  children  to  be  delivered  to  the  custody  of  the 
mother. 

It  is  argued  that  the  statute  is  unconstitutional,  being 
in  violation  of  the  vested  rights  of  the  husband.  The 
statute  does  not  impair  the  obligation  of  any  contract,  and 
is  not  unconstitutional  on  that  ground.  Nor  is  it  sug- 
gested that  there  is  any  other  clause  of  the  constitution 
with  which  it  conflicts.  But  it  is  urged  that  it  is  in  vio- 
lation of  the  fundamental  principles  of  government,  an 
infringement  of  the  rights  of  private  property,  for  the 
protection  of  which  government  w^as  instituted,  and  is 
therefore  void. 

The  argument  proceeds  on  the  assumption  that  the 
parent  has  the  same  right  of  property  in  the  child  that  he 
Las  in  his  horse,  or  that  the  master  has  in  his  slave,  and 
that  the  transfer  of  the  custody  of  the  child  from  the 
father  to  the  mother  is  an  invasion  of  the  father's  right  of 
property.  The  father  has  no  such  right.  He  has  no 
property  w^hatever  in  his  children.  The  law  imposes  upon 
Lim,  for  the  good  of  society  and  for  the  welfare  of  the 
child,  certain  specified  duties.  By  the  laws  of  nature  and 
of  society  he  owes  the  child  protection,  maintenance,  and 
education.  In  return  for  the  discharge  of  those  duties, 
and  to  aid  in  their  performance,  the  law  confers  on  the 
father  a  qualified  right  to  the  services  of  the  child.  But 
of  what  value,  as  a  matter  of  property,  are  the  services  of 
a  child  under  seven  years  of  age?  But  whatever  may  be 
their  value,  the  domestic  relations  and  the  relative  rights 
of  parent  and  child  are  all  under  the  control  and  regula- 
tion of  municipal  laws.  They  may  and  must  declare  how 
fixv  the  rights  and  control  of  the  parent  shall  extend  over 
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the  child,  how  they  shall  be  exercised,  and  where  they  shall 
terminate.  They  have  determined  at  what  age  the  right 
of  the  parent  to  the  services  of  the  child  shall  cease  and 
what  shall  be  au  emancipation  from  his  control. 


Columbus  C.  Rockwell  and  wife  vs.  James  U,  Morgan 
and  others. 

'^n  order  for  ma'mienance pendente  lite  will  not  be  made  in  behalf  of  a  widow 
^  on  her  bill  for  dower. 
^I'on  general  principles  alimony  or  maintenance  is  riot  allowed  except  as 

**-gainst  the  husband  himself,  and  that  only  as  incidental  to  a  bill  foi* 

•livorce  or  other  relief  against  the  husband. 


R.  K  Speer  and  Attorney  General^  for  petitioners* 

P.  D.  Vroom,  for  defendants. 

The  Chancellor.    On  the  30th  of  August,  1858,  the 

Complainant  filed  her  bill  in  this  court  to  recover  her 

^ower  in  the  lands  whereof  her  husband,  Charles  Morgan, 

^ied  seized.     The  defendants  are  the  children  of  Charles 

^Xorgan,  and  the  devisees  under  his  will  of  the  lands  in 

Question.     The  widow  has  nothing  under  the  will  of  her 

iasband.     She  is  entitled  only  to  her  estate  in  dower. 

She  claims  dower  in  the  whole  of  his  land.     This  claim 

18  not  disputed.    As  to  a  part  of  the  laud,  she  claims  that 

in  equity  she  is  entitled  to  the  ownership.    But  if  this 

claim  is  not  sustained  she  asks  dower  in  these  lands  also. 

The  bill  of  complaint  was  filed  on  the  80th  of  August, 

1858.     She  now,  by  her  petition,  asks  that  the  rents  of  a 

part  of  the  real  estate  may  be  paid  to  her  pendente  lite^  or 

that  such  other  allowance  or   provision  may  be  made 

pendente  lite  out  of  the  rents  and  profits  of  the  said  real 

estate  as  shall  seem  meet  and  proper* 
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When  this  application  was  presented  it  seemed  to  me 
to  be  eminently  just.  The  husband  died  seized  of  a  large 
real  estate — ^he  left  his  wife  nothing  but  her  dower.  A 
part  of  this  land  was  purchased  with  her  own  property. 
Her  title  to  dower  is  undisputed.  Her  children  are  in  the 
enjoyment  of  the  property.  She  is  without  the  means  of 
livelihood.  Her  husband  has  been  dead  several  years. 
Her  claim  is  still  pending  undecided  in  this  court.  She 
asks  that  a  portion  of  the  rents  of  an  estate  admitted  to 
be  hers  should  be  paid  to  her  for  her  support  pewdewte  lite. 
It  seems  difficult  to  conceive  of  a  case  which  presents  a 
stronger  claim  to  the  favorable  consideration  of  a  court 
of  equity. 

And  yet  I  have  been  unable  to  discover  any  principle 
upon  which  the  relief  asked  for  can  be  granted,  nor  have 
I  found  any  case  which  supports  the  application.  It  is 
simply  a  request  for  maintenance  out  of  the  property  in 
question  during  the  progress  of  the  controversy.  The 
claim  clearly  docs  not  fall  within  the  equitable  principle 
which  allows  to  a  wife  a  maintenance  during  the  progress 
of  a  suit  against  her  husband.  The  personal  property  of 
the  wife  is  in  the  husband's  hands  and  under  his  control 
during  coverture.  The  wife  is  presumed  to  be  entitled 
to  support  until  it  is  shown  that  her  claim  is  forfeited. 
In  a  controversy  with  her  husband  it  is  just  that  she 
should  have  the  means  of  enforcing  her  claim  or  of  testing 
its  validity.  But  the  doweress  is  not  under  coverture. 
The  claim  is  not  against  her  husband,  nor  even  against 
his  estate.  She  is  attempting  to  enforce  a  claim  to  a 
legal  estate  against  lands  devised  to  her  children.  If  the 
claim  were  against  the  purchasers  of  the  land  from  the 
husband,  it  would  scarcely  be  pretended  that  the  tenant 
could  be  compelled  out  of  the  proceeds  of  the  land  to 
contribute  to  the  support  of  the  doweress  pending  the 
•  controversy.  But  what  stronger  claim  has  she  in  equity 
against  her  husband's  children  than  she  would  have 
against  a  stranger.    She  clearly  has  no  claim  in  this  court 
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to  alimony  or  maintenance  from  the  cfaildren.  I  know  of 
no  case  in  which  this  claim  is  allowed  except  as  against 
the  hasband  himself,  and  that  only  as  incidental  to  a  bill 
£or  divorce  or  other  relief  against  the  husband,  except  in 
the  case  specially  provided  by  our  statute.  Nix.  Dig.  206, 
§10. 

Such  seems  to  have  been  the  view  heretofore  taken  of 
ttis  question  in  this  court.  Miller  v.  Miller^  SaxtoUy  389 ; 
ITuk  V.  YuU,  2  Stockton  138. 
In  the  case  of  Turrell  v.  Turrelly  2  Johns.  C.  E.  391, 
^^here  the  wife  filed  a  bill  against  her  husband  charging 
-t^liat  he  was  attempting  to  get  possession  of  a  legacy  left 
lier  by  her  father,  the  court  permitted  her  to  receive  the 
interest  of  the  note  during  the  controversy*  But  this 
ci.11owance  was  made  under  the  authority  of  a  statute. 
'JLTie  claim,  moreover,  was  against  the  husband  himself. 
^  lay  no  stress  upon  the  circumstance,  that  in  this  case 
^lie  doweress  is  married,  and  that  the  suit  is  brought  by 
'^be  husband  and  wife  jointly. 

The  motion  is  denied  with  costs* 


^NOCH  Cbaft  and  others  vs.  The  Executors  of  Enoch 

Snook. 

^^en  the  "  interest "  or  "  prodnce  "  of  a  fund  is  bequeathed  to  a  legatee, 
or  in  trust  for  him  without  any  limitation  as  to  continuance,  the  princi- 
pal will  be  regarded  as  bequeathed  also. 


Isaac  W.  Lanning,  for  complainants. 

The  Chancellor.  The  bill  in  this  case  is  filed  to  obtain 
^  judicial  construction  of  the  will  of  *lnoch  Snook,  late  of 
^Vie  county  of  Mercer,  deceased. 

The  testator,  among  other  legacies  and  provisions  of 

Vol.  n.  l 
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his  will,  gives  and  bequeaths  as  follows,  viz.  "I  give  and 
bequeath  unto  my  sister,  Elizabeth  Craft,  the  interest 
upon  the  sum  of  one  thousand  dollars,  to  be  paid  to  her 
annually  during  her  life ;  and  after  her  decease  the  in- 
terest to  be  equally  divided  between  Enoch   Craft  and 
Mahlon  Craft."     "In   case  there  shall  be  anything  re- 
maining over  and  above  paying  the  legacies  above  men- 
tioned and  bequeathed,  then  I  order  the  same  to  be  placecL 
at  interest,  and  the  interest  thereof  annually  to  be  divided^ 
between  Enoch  Craft,  Mahlon  Craft,  Samuel  Craft,  Alex — 
ander  Snook,  Emley  Snook,  Eden  Snook,  Peter  Johnstoi*- 
Snook,  and  Peter  Hunt."    The  will  contains  no  disposi — 
tion  of  the  principal  of  the  $1000  legacy  or  of  the  residue—^ 
nor  is  there  any  limitation  of  the  time  during  which  the*^ 
interest  is  to  be  paid.    Elizabeth  Craft,  the  sister  of  the== 
testator,  received  the  interest  upon  the  sum  of  $1000,  ac — 
cording  to  the  directions  of  the  Avill,  during  her  life.    Shg== 

died  leaving  Enoch  Craft  and  Mahlon  Craft  surviving 

The  legatees,  as  well  of  the  interest  of  the  specific  legacy== 
as  of  the  residue,  now  claim  that  they  are  entitled  to  th^^ 
principal  sum  of  which  the  interest  is  thus  bequeathed  tc=::=^ 
them. 

The  general  principle  has  been  long  and  well  settled--s 
that  when  the  ''interest"  or  "produce"  of  a  fund  is  be- — 
queathed  to  a  legatee,  or  in  trust  for  him,  without  anjf=^ 
limitation  as  to  continuance,  the  principal  will  be  regarde<^B 
as  bequeathed  also.  Elton  v.  Sheppardy  1  Brown's  C.  C^ 
632 ;  Fhilipps  v.  Chamberlainey  4  Vesey  51 ;  Page  v.  Leap — - 
ingwell,  18  Vesey  463 ;  Stretch  v.  Watkins^  1  3Iadd.  253  ^ 
Clough  V.  Wynne^  2  Madd.  188 ;  Adamson  v.  Armitage^  1^^ 
Vesey  416 ;  Earl  v.  Grim,  1  Johns.  Ch.  JR.  494;  2  William^' 
on  Ex'rs  {Sd  Am.  ed.)  1027. 

There  is  nothing  on  the  face  of  the  will  in  question  tc^ 
indicate  a  different  intention.  On  the  contrary,  unless- 
this  construction  be  adopted,  the  testator  died  intestate  a^ 
to  the  bulk  of  his  property.  He  bequeathed  not  the  prin- 
cipal, but  the  interest  money,  of  a  large  portion  of  hi^ 
estate.    Such  obviously  was  not  his  intention. 
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The  legatees  of  the  interest  of  the  91000  legacy  and  of 
the  residue  are  entitled  to  receive  the  principal  of  the 
legacies  respectively. 

The  executors  are  entitled  to  their  costs,  as  they  have 
merely  sought,  for  their  security,  to  have  the  construction 
of  the  will  settled. 

If  the  parties  agree  as  to  the  amount  now  due  upon  the 
respective  legacies  there  is  no  need  of  a  reference,  other- 
-^^m  let  it  be  referred  to  a  master  to  take  an  account. 


Joseph  L.  Smallwood  and  others  vs.  Egbert  Lewin  and 

others. 

'^-^ter  the  testimony  has  been  closed,  and  the  cause  regularly  set  down  for 
£n&l  hearing,  the  court  will  not  permit  a  supplementary  answer  to  be 
put  in,  unless  the  delay  is  satisfactorily  accounted  for. 

'"''^  should  appear  that  the  matter  of  the  supplementary  answer  is  new,  or  a 

,^^^  sufficient  reason  given  for  not  having  it  in  the  original  answer. 

'^^  le  mortgage  sought  to  be  foreclosed  was  given  to  secure  part  of  the  con- 
sideration on  the  purchase  of  the  mortgaged  premises.  The  title  to  a 
j)art  of  the  premises  failed.  The  complainants  were  not  the  vendors  of 
the  premises  nor  the  original  mortgagees.  They  held  the  mortgage  by 
assignment,  executed  prior  to  the  sale  of  the  premises  by  the  original 
inortgagor  to  the  defendant.  Under  these  circumstances,  the  fact  that 
the  title  made  by  the  mortgagor  to  the  defendant,  the  present  owner, 
was  defective,  can  in  no  wise  aifect  the  rights  of  a  bona  fide  mortgagee 
under  a  mortgage  executed  prior  to  the  conveyance. 


This  was  a  motion  for  leave  to  file  supplementary 
Answer. 

£.  WiUiamaonj  of  counsel  with  complainants,  opposed 
^J^otion. 

The  Chancellor.  The  complainants  filed  a  foreclosure 
^ill  against  Lewin,  the  mortgagor,  and  Thomas  V.  John- 
son and  Sarah  F.,  his  wife,  the  said  Sarah  being  the 


\ 
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owner  of  the  premises  in  fee  subject  to  the  complainants* 
mortgage.  Johnson  and  wife,  having  answered  the  com- 
plainants' bill,  now  ask  leave  to  file  a  supplemental  answer. 

There  are  substantial  objections  to  the  application. 

The  cause  was  put  at  issue  by  filing  the  replication  oa 
the  17th  of  December,  1858.  The  rule  to  close  testimony- 
expired  on  the  .6th  of  February,  1859.  The  complainants' 
evidence  had  been  taken,  and  the  cause  set  down  for  final 
hearing  at  the  present  term.  Upon  the  cause  being* 
moved,  the  defendants  ask  leave  to  file  their  supple- 
mental answer. 

The  application  is  too  late,  no  grounds  being  suggested^ 
as  a  justification  for  the  delay.   Two  months  have  elapsed^ 
since  the  reopening  of  the  court,  and  ample  time  wast^ 
afforded  for  making  the  application  before  the  cause  wad- 
set down  for  final  hearing.    In  Macdougal  v.  PunrieTj  4= 
Buss.  486,  an  application  for  leave  to  file  a  supplemental — 
answer  after  the  cause  had  been  set  down  for  hearing  wa^^ 
denied  with  costs. 

There  is  no  proof  before  the  court  that  the  matter  is^- 

new,  nor  any  reason  given  for  not  having  it  in  the  origi 

nal  answer.     This  is  always  required.     2  Daniels'  Chan — 
iV.  915. 

A  more  substantial  objection  is,  that  the  defendants  ar^ 
not  in  a  position  to  avail  themselves  of  the  matter  pro — 
posed  to  be  set  up  by  way  of  defence. 

The  matter  proposed  to  be  inserted  in  the  answer  is^ 
that  the  mortgage  sought  to  be  foreclosed  was  given  as  a^ 
part  of  the  consideration  on  the  purchase  of  the  mort— 
gaged  premises,  and  that  the  title  to  a  part  of  the  premises 
has  failed.     The  complainants  were  not  the  vendors  o^ 
the  premises  nor  the  original  mortgagees.     They  hold  the? 
mortgage  by  assignment  executed  prior  to  the  purchase 
of  the  premises  by  Mrs.  Johnson.     She  purchased  from 
Lewin,  her  codefendant,  the  original  mortgagor.     Th^ 
fact,  that  the  title  made  by  Lewin  to  her  is  defective,  can 
in  no  wise  affect  the  rights  of  a  bona  fide  mortgagee  undec 
a  mortgage  executed  prior  to  the  conveyance. 
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It  is  true  that,  in  the  answer  originally  filed  by  Johnson 
and  wife,  they  idlege  that  the  mortgage  is  in  fact  held  by 
the  complainants  for  the  benefit  of  the  mortgagor,  but  no 
proof  whatever  has  been  produced  in  support  of  the 
answer ;  and  in  the  absence  of  such  proof  the  new  matter 
proposed  to  be  introduced  by  the  supplemental  answer 
is  irrelevant  and  immaterial.    The  rule  for  closing  testi- 
mony and  the  time  for  taking  proof  in  support  of  the 
original  answer  has  expired.    No  application  has  been 
x3Qade  to  enlarge  the  time.    The  fair  presumption  is  that 
'tLere  is  no  proof  in  the  defendant's  possession  to  support 
^he  allegation  that  the  complainants  are  acting  for  the 
T>enefit  of  or  in  collusion  with  Lewin. 

Whatever  merits  there  may  be  in  the  proposed  defence, 
^kere  is  nothing  before  the  court  to  justify  the  belief  that 
"tiliere  is  a  substantial  defence  or  to  warrant  the  court  in 
acting  upon  that  assumption. 

The  answer  proposed  to  be  filed,  though  purporting  to 
l>«  by  Johnston  and  wife,  is  sworn  to  by  Johnson  alone. 
This  is  clearly  irregular.    The  answer  originally  filed  is 
"^"crified  in  the  same  way.    But  the  oath  may  be  waived 
^^Jf  the  complainant,  and  their  filing  a  replication  is  evi- 
dence of  such  waiver.     The  Fulton  Bank  v.  Beach^  2  Paige 

But  the  complainants  object  to  the  supplemental  answer 
sis  not  being  properly  verified ;  and  if  there  were  no  more 
substantial  objections,  this  alone  would  exclude  the  answer, 
^n  its  present  form,  from  the  files  of  the  court. 

The  motion  is  denied  with  costs. 
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Solomon  Matlace  vs.  Samuel  James. 

PartnerBhip  property  must  first  be  applied  to  the  payment  of  the  partner- 
ship debts.  The  individual  creditors  are  entitled  only  to  share  the  net 
residue  after  the  debU  of  the  partnership  are  satisfied. 

Keal  estate,  although  the  title  stands  in  the  names  of  the  individuals  com- 
posing the  firm,  if  purchased  with  the  money  and  for  the  uses  of  the 
firm,  belongs  to  the  partnership,  and  is  liable  in  the  first  place  to  the 
partnership  debts. 

One  partner  cannot  convey  to  a  creditor  of  his  own,  so  as  to  give  him  a 
preference  over  the  creditors  of  the  firm,  his  undivided  interest  in  the 
real  estate  belonging  to  the  firm,  although  the  title  to  such  property 
stands  in  the  individual  names  of  the  partners — such  grantee  having 
notice  of  the  equitable  rights  of  the  firm  in  the  premises. 


Voorhees  and  Brovming^  for  assignees. 

(Carpenter  and  Halsted^  contra. 

The  Chancellor.  In  the  year  1855,  Samuel  James, 
James  B.  Cox,  Jacob  Iszard,  and  Ira  Iszard,  partners  under 
the  name  of  James  Iszard  &  Co.,  were  engaged  in  the 
manufacture  of  glass^  at  Milford,  in  the  county  of  Bur- 
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)n.  On  the  29th  of  August,  1855,  for  the  purpose  of 
ing  to  the  creditors  of  the  firm  an  equal  distribution 
eir  property  and  effects,  they  executed  to  Joseph 
ble  and  Aaron  N.  Haines  an  assignment  of  all  the 
jstate  whereof  they,  as  partners  in  trade,  were  seized 
titled  to,  and  also  of  all  the  personal  estate  belonging 
id  partners,  in  trust,  to  be  distributed  among  the 
tors  of  the  firm  in  proportion  to  their  respective  de- 
ls, pursuant  to  the  directions  of  the  "  act  to  secure  to 
tors  an  equal  and  just  division  of  the  estates  of  debtors 
2onvey  to  assignees  for  the  benefit  of  creditors." 
the  25th  of  August,  1855,  (four  days  before  the  exe- 
n  of  the  deed  of  assignment)  Jacob  Iszard  and  Ira 
d,  two  of  the  partners,  by  deed  of  bargain  and  sale 
executed  for  the  consideration  therein  expressed,  of 
},  conveyed  to  their  father,  Joseph  Iszard,  their 
,  being  the  one  equal  undivided  half  part  of  the  real 
5  known  as  the  Milford  Glass  Factory,  being  the 
premises  specified  in  the  inventory  annexed  to  the 
of  assignment  as  a  part  of  the  partnership  property, 
e  validity  of  the  conveyance  is  contested  by  the 
[lees. 

e  Iszards  held  title  to  this  land  in  their  individual 
s,  not  in  the  name  of  the  partnership ;  but  it  is  clear, 
the  evidence,  that  it  constituted  in  fact  a  portion  of 
ipital  of  the  partnership.  The  firm  was  originally 
osed  of  James  Cox  and  Whitman.  The  property 
onveyed  to  them  in  their  individual  names,  but  was 
:t  paid  for  by  the  funds  advanced  for  the  purposes  of 
•artnership.  On  the  fourteenth  of  October,  1854, 
>  Iszard  was  admitted  into  the  firm  as  an  equal 
er  with  the  three  others,  they  conveying  to  him  one- 
1  of  the  real  estate,  he  paying  the  one-fourth  of  the 
ated  value  of  the  partnership  property.  On  the  3d 
Quary,  1855,  Thomas  Whitman,  one  of  the  four  part- 
sold  out  his  interest  in  the  concern  to  Ira  Iszard. 
ied  of  that  date,  for  the  consideration  of  81300,  being 
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the  amount  which  Whitman  had  put  into  the  firm,  he 
conveyed  the  equal  fourth  part  of  the  real  estate  to  Ira 
Iszard.  On  the  same  day,  Ira  Iszard  received  frona  the 
other  partners  a  certificate  that  he  had  put  into  the  Mil- 
ford  Glass  Factory  firm  thirteen  hundred  dollars,  for 
which  sum  he  was  acknowledged  as  the  one-fourth  owner 
of  said  Milford  Glass  Works,  with  the  appurtenances.  It 
is  conceded  that  he  paid  but  one  sum  of  ?1300,  and  that 
the  amount  which  he  paid  Whitman  for  his  interest  in- 
the  partnership  constituted  him  an  equal  partner  and  the 
owner  of  the  one-fourth  of  the  real  estate  belonging  to  the 
partners.  The  evidence  leaves  no  room  for  doubt  that  the 
real  estate  was  in  fact  partnership  property,  purchased 
virtually  with  partnership  funds,  and  used  for  partnership 
purposes,  though  standing  in  the  name  of  the  individual 
partners.  It  was  held  by  the  partners  as  tenants  in  com- 
mon in  trust  for  the  partnership. 

Joseph  Iszard,  to  whom  the  half  of  the  property  was 
conveyed,  previous  to  the  assignment  had  notice  of  the 
equitable  claim  of  the  partnership  upon  the  property. 
The  money  which  his  sons  put  into  the  firm  was  in  fact 
advanced  by  him  and  his  wife.  In  repayment  for  the 
moneys  thus  advanced  the  deed  was  executed.  He  knew 
that  his  sons  were  partners  in  the  concern;  that  the 
money  was  advanced  for  the  very  purpose  of  their  going 
into  business  as  partners,  and  that  they  had  advanced  no 
other  money  for  the  purchase  of  the  land.  When,  there- 
fore, the  sons  proposed  to  convey  to  him  their  respective 
fourth  parts  of  the  glass-house  property,  he  must  have 
known  that  it  was  their  interest  in  the  real  estate  as  part- 
ners in  the  company,  and  not  their  individual  property. 
It  is  in  evidence,  too,  that  the  certificate  given  by  the 
firm  to  Ira  Iszard,  upon  his  purchase  of  the  interest  of 
Whitman,  that  he  was  a  partner  in  the  concern,  and  en- 
titled to  an  equal  fourth  part  of  the  glass  works  property, 
was  handed  by  the  father  to  one  of  the  partners  to  be 
signed.     There  is  surely  enough  to  charge  the  father  with 
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lowledge  of  the  equitable  claim  of  the  partnership  and 

the  creditors  of  the  partnership  at  the  time  he  accepted 

e  title  from  his  sons. 

If  no  assignment  had  been  made  by  the  partners  upon 

ieficiency  of  assets  to  pay  the  debts  of  the  firm,  Joseph 

sard  would  be  regarded  in  equity  as  a  trustee  of  this  land 

p  the  benefit  of  the  creditors  of  the  partnership. 

The  partnership  property  must  first  be  applied  to  the 

yment  of  the  partnership  debts.     The  individual  credi- 

re  are  entitled  only  to  share  the  net  residue  after  the 

bts  of  the  partnership  are  satisfied. 

It  is  clear,  therefore,  that  Joseph  Iszard   cannot  hold 

is  property  against  the  creditors  of  the  partnership,  and 

at  he  will  not  be  permitted  in  equity  to  receive  any  part 

the  proceeds  of  the  sale  until  the  claims  of  the  credi- 
rs  are  satisfied. 

Regarding  the  case  as  now  before  the  court  upon  a 
are  application  by  Joseph  Iszard  for  the  surplus  money 
sing  from  the  proceeds  of  the  sale  under  the  mortgage 
B  application  must  be  denied. 

Regarding  it  as  a  hearing  upon  cross-bill  and  answer, 
pursuance  of  the  suggestion  of  the  late  Chancellor  and 
accordance  with  the  agreement  of  counsel,  I  am  of 
inion  that  the  deed  to  Joseph  Iszard  should  be  held 
id  as  against  the  title  of  the  assignees. 
The  order  will  be  made  without  costs. 
I.  Because  I  am  not  satisfied  of  the  existence  of  any 
tual  fraud  or  intention  to  defraud  in  the  execution  of 
)  conveyance  to  Joseph  Iszard.  These  young  men,  the 
18  of  the  grantee,  entered  this  partnership  ignorant  of 

afiSstirs,  and  if  not  totally  bankrupt  when  they  entered 
it  soon  proved  a  total  wreck  through  no  fault  of  theirs. 

management  was  in  other  hands.  The  whole  money 
id  iu  by  them  was  advanced  by  their  parents,  and  it 
A  natural  that  they  should  attempt  to  protect  their  in- 
ests.  The  deed  I  am  willing  to  believe  was  executed 
th  no  fraudulent  design,  but  with  an  honest  purpose, 
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thoQgh  clearly  under  a  mistaken  apprehension  of  their 
rights. 

2.  The  course  pursued  by  the  assignees  in  the  prosecu- 
tion of  their  claim  has  neither  been  ingenuous  nor  con- 
sistent with  fair  dealing. 


Job  H.  Qaskill  vs.  Allen  W.  Sine  and  others. 

If  no  replication  has  been  filed  the  facts  stated  in  the  answer  must  h^m 

taken  as  true  on  the  hearing. 
A  decree  rendered  against  the  complainant  was  opened  upon,  it  appearin^^S 

that  the  cause  had  been  submitted  to  the  court  by  the  counsel  of  th€=g 

complainant  under  the  misapprehension  that  an  answer  to  the  replica 

cation  had  been  filed. 
Had  the  counsel  upon  both  sides  acted  under  the  same  misapprehension .^^ 

and  the  evidence  in  the  cause  been  taken,  the  filing  of  the  replication^E^ 

would  have  been  regarded  as  a  mere  form,  and  would  have  been  per^ 

mitted  at  the  hearing  as  a  matter  of  course. 


WilsoHj  for  complainant. 
Attorney  General,  contra. 

The  Chancellor.     To  a  bill  of  foreclosure,  the  defend- 
ant, by  his  answer,  set  up  two  distinct  defences,  one  o^ 
which  was  that  the  complainant,  who  was  the  assignee  of 
the  mortgage,  acted  as  the  mere  agent  or  trustee  of  th^ 
mortgagee  in  procuring  the  assignment,  and  that  the  con- 
sideration paid  for  the  assignment  was  the  money  of  th© 
mortgagee.     No  replication  having  been  filed  to  the  an- 
swer, the  Chancellor  held,  in  accordance  with  the  well 
settled  rule  of  practice,  that  the  facts  thus  set  up  as  a  de- 
fence must  be  taken  as  true,  and  on  this  ground  dismissed 
the  complainant's  bill. 

The  opinion  was  delivered  on  the  2d  of  February,  1859, 
and  on  the  next  day  the  final  decree  was  signed  and  filed. 
On  the  fourth  of  the  same  month,  upon  the  petition  of 
the  complainant's  counsel,  an  order  was  made  upon  the 
defendants  to  show  cause,  on  the  first  day  of  the  next 
term,  why  the  decree  should  not  be  opened,  and  the  com- 
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>lainant  have  leave  to  file  his  replication  and  produce  his 
iroofs.  On  the  fifth  of  February  the  court  was  closed 
>y  reason  of  a  vacancy  in  the  office  of  Chancellor.  The 
ause  is  now  brought  to  hearing  upon  tJie  petition  and 
>roofs. 

There  has  been  no  laches  on  the  part  of  the  complain- 
int  in  seeking  to  open  the  decree.  The  application  was 
nade  immediately  after  the  filing  of  the  decree.  The 
•ase  must  now  be  heard  and  decided  as  of  the  term  when 
he  rule  to  show  cause  was  taken.  The  complainant  is 
lot  responsible  for  the  subsequent  delay. 

The  affidavit  of  the  complainant  himself,  of  his  solici- 
tor and  counsel,  have  all  been  taken.  From  the  evidence 
X  is  manifest  that  the  case  was  conducted  and  argued  on 
:he  part  of  the  complainant  under  the  impression  that  a 
replication  had  been  filed.  The  complainant  swears  that 
:he  fact  set  up  by  the  answer  as  a  defence,  and  from  the 
state  of  the  pleadings  assumed  by  the  Chancellor  as  true 
without  evidence,  was  not  true  in  point  of  fact;  that  he 
jvas  prepared  with  evidence  to  disprove  the  allegation, 
lad  any  proof  beefi  ofl:ered  in  its  support,  and  that  he 
ibstained  from  oflfering  the  evidence  solely  because  he  was 
idvised  by  his  counsel  that  such  evidence  was  unneces- 
lary  on  his  part  as  long  as  the  allegation  of  the  defendant 
vas  unsupported  by  proof. 

The  solicitor  and  counsel  of  the  complainant  testify 
hat  the  cause  was  conducted  and  argued  with  the  under- 
itanding  and  belief,  upon  their  part,  that  a  replication  had 
^een  filed,  and  on  that  ground  they  deemed  any  evidence 
>n  the  part  of  the  complainant  unnecessary.  A  natural 
reason  for  the  mistake  is  found  in  the  fact  that  the  solici- 
tor who  prepared  the  cause  for  argument  was  substituted, 
long  after  the  answer  was  filed,  in  the  stead  of  the  origi- 
nal solicitor  in  the  cause,  who  was  removed  by  death,  and 
that  the  cause  was  several  years  pending  before  the  evi- 
lence  was  taken. 

The  case  presented  is  that  the  complainant  has  lost  his 
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cause  not  because  the  right  of  the  case  is  against  him,  but 
from  a  misapprehension,  on  the  part  of  his  counsel,  as  to 
the  true  state  of  the  pleadings. 

Had  the  counsel  upon  both  sides  acted  under  the  same 
misapprehension,  and  the  evidence  in  the  cause  been. 
taken,  the  filing  of  the  replication  would  have  been  re^ 
garded  as  a  matter  of  form,  and  would  have  been  permit: — 
ted  at  the  hearing  nunc  pro  tunc  as  a  matter  of  course  * 
MUf.  Plead,  {ed.  1816)  261 ;  3£oseli/  296,  Rodney  v.  JEare    ^ 
Cooper's  Eq.  PI  331 ;  Smith  v.  West,  8  Johns.  Ch.  JR.  36S      ^ 
1  Smithes  Ch.  Pr.  336;  Pierce  v.  West's  ex'rs,  1  Peters'  CZZ7^ 

C.  R.  351 ;  Scott  v.  Jackson's  ezWSy  1  Bibb  277 ;  Deman ^ 

v.  Driskill,  3  Black.  115;  2  Daniel's  Ch.  Pr.  966,  noW^^^ 
971 ;  Wyatt's  Pr.  Beg.  376 ;  1  Newland's  Chan.  Pr.  25^  5 
1  Eq.  Cas.  Ab.  43 ;  Donegall  v.  Warr^  Abridg.  of  Cos.  C^^^ 
Eq.,  a  7  F.,  §  4. 

The  only  doubt  as  to  the  propriety  of  opening  the  de^^-^^ 
cree  arises  from  the  fact,  that  the  attention  of  the  couns^^^  ^ 
of  the  complainant  was  called  to  the  want  of  the  replic^^^-*" 
tion  on  the  argument.  The  counsel  of  the  defendan^i^  '^ 
then  claimed  a  decree  upon  that  groifnd,  and  in  strictness  ^ 
the  complainant  should  then  and  there  Have  applied  fo**  -^" 
leave  to  file  his  replication. 

Had  the  defendants*  counsel,  with  a  full  knowledge  thm-  ^ 
no  replication  had  been  filed,  proceeded  with  the  argtm— 
ment,  and  thus  speculated  upon  the  opinion  of  the  coar^^ 
I  should  have  no  hesitation  in  denying  the  motion.     Ba^ 
neither  the  complainant  nor  the  solicitor  were  present  at 
the  hearing,  and  the  counsel  acted  upon  the  conviction 
that  the  replication  had  in  fact  been  filed.    Under  such 
circumstances,  it  would  be  too  strict  to  deprive  the  com- 
plainant of  an  opportunity  of  proving  his  case  through 
the  mere  misapprehension  of  counsel.    I  am  confirmed 
in  this  view  of  the  case  from  the  fact,  that  the  Chancel- 
lor, immediately  after  pronouncing  his  opinion  and  dgn- 
ing  the  decree,  granted  the  rule  to  show  cause.     Had  the 
conduct  of  the  cause  by  counsel  upon  the  hearing  been 
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8ach  as  to  charge  the  party  with  gross  laches  in  not  then 
applying  for  leave  to  file  the  replication,  the  rule  to  show 
cause  would  not  have  been  granted. 

The  motion  to  set  aside  the  decree  having  been  made 
at  the  same  term  in  which  the  decree  was  signed,  and  be- 
fore enrolment,  there  can  be  no  objection  on  that  ground. 

The  rule  to  show  cause  is  made  absolute.  The  decree 
3nu8t  be  opened,  and  the  defendant  permitted  to  file  his 
xeplication  upon  the  payment  of  all  costs  incident  to  the 
:£ubI  hearing  and  decree.  Bach  party  to  pay  his  own 
^308ts  upon  the  rule  to  show  cause. 


The  Newark  Lime  and  Cement  Company  vs.  Cbtarles 
D.  Morrison  and  others. 

--A  mechanic's  lien  under  the  statute  takes  priority  upon  the  hmlding  over  a 

prior  mortgage  upon  the  land. 
^^Qt  the  supplement  of  16th  March,  1859,  which  creates  a  lien  for  repairs^ 

makes  it  subject  to  any  mortgage  prior  to  the  filing  of  the  lien. 
X  n  this  case  the  premises  ordered  to  be  sold  entire,  and  relative  value  of 

building  and  land  ascertained. 

Jiarmeifj  for  complainant. 
Keasbj/j  for  lien  creditors. 
Frelinghuysen,  for  second  mortgagee. 

The  Chancellor.  The  only  question  in  the  cause  is  a 
question  of  priority  between  the  mortgagees  and  claim- 
ants under  liens  filed  by  mechanics  and  material  men. 
The  premises  consist  of  a  lot  on  Washington  street,  in 
the  city  of  Newark,  30  feet  9  inches  front,  with  an  aver- 
age depth  of  about  267  feet,  upon  which  there  was  erected 
a  brick  building,  30  feet  6  inches  front,  by  50  feet  deep, 
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and  four  stories  high.  The  mortgages,  it  is  admitted, 
were  all  given  and  recorded,  and  constituted  valid  8ub- 
sisting  encumbrances  on  the  lot  prior  to  and  at  the  time 
of  the  erection  of  the  building. 

To  secure  the  payment  of  debts  incurred  in  the  erec- 
tion of  the  building,  liens  were  filed  by  mechanics  and 
material  men  under  the  provisions  of  the  statute.     By 
virtue  of  judgments  recovered  upon  the  said  claim,  and 
executions  issued  thereon,  the  premises  were  sold  to  th^ 
lienholders,  on  the  24th  of  April,  1860,  and  were  con^ 
veyed  to  them,  on  the  27th  of  the  same  month,  by  deecL 
duly  executed.    It  is  not  perceived  that  the  sale  and  con* 
veyance  by  the  sherift'  can  at  all  aflfect  the  question  o£r 
priority.     The  purchasers  took,  by  virtue  of  the  sale  and- 
conveyance,  precisely  the  interest  which  the  lienholders^ 
had  before  the  sale  under  the  statute.  The  simple  question^ 
is,  whtft  is  the  nature  and  extent  of  the  encumbrance 
which  the  statute  gives  to  the  lienholder  upon  the  build^ — 
ing?    Does  the  lien  upon  the  building  take  priority  over^ 
a  prior  mortgage  upon  the  land? 

So  far  as  relates  to  the  encumbrance  upon  the  landL^ 
there  is  no  controversy.    It  is  admitted  that  the  lien  ere — 
ated  by  the  statute  does  not  and  cannot  interfere  with  th^f 
prior  encumbrance  created  by  the  mortgage  upon  the  land- 
on  which  the  building  is  erected.     The  numerous  author — 
ities  cited  upon  the  argument  sustain  this  position — ^ 
position  so  clear  as  scarcely  to  require  an  authority  in  itfi^ 
support.    It  is  equally  clear  upon  the  principles  of  the 
common  law,  and  independent  of  any  statutory  provision^ 
that  any  building  or  improvement  erected  upon  the  land 
subsequent  to  the  execution  of  the  mortgage  became  & 
part  of  the  land  and  subject  to  the  existing  encumbrance* 
And  it  may  be  safely  affirmed  that  the  mortgagee  could 
not  be  deprived  of  the  benefit  and  advantage  of  the  inci- 
dental benefit  derived  from  a  subsequent  improvement 
except  by  clear  and  express  legislative  provision.     In  a 
case  of  doubt  his  acknowledged  common  law  right  would 
prevail. 
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Bat  it  cannot  be  affirmed  that  the  mortgagee  has  any 
vested  rights  in  any  building  or  improvement  not  erected 
at  the  date  of  the  mortgage,  or  that  a  lien  which  gives  to 
the  party  whose  labor  is  employed  or  materials  expended 
io  the  erection  of  such  building  trenches  upon  any  vested 
right  of  the  mortgagee  or  infringes  any  constitutional 
provision.  The  wisdom  or  policy  of  such  an  enactment 
is  a  matter  exclusively  for  legislative  consideration. 

Does  the  statute,  then,  give  to  the  lionholder  a  prece- 
-  deuce  of  encumbrance  upon  the  building  over  the  prior 
mortgagee  upon  the  premises  ?  The  first  section  of  the 
act  declares  that  the  debt  shall  be  a  lien  on  the  building 
and  on  the  land.  The  eleventh  section  declares  that  when 
the  building  and  lot  are  sold  by  virtue  of  the  lien  the 
deed  shall  convey  to  the  purchaser  the  building /ree/rowt 
any  farmer  encumbrance  07i  ike  lands;  and  shall  convey  the 
estate  in  said  lands  which  said  owner  had  at  or  any  time 
after  the  commencement  of  the  building  within  one  year 
before  the  filing  such  claim  in  the  clerk's  oflSce,  subject 
to  all  prior  encumbrances  "and  free  from  all  encum- 
brances or  estates  created  by  or  obtained  against  such 
owner  afterwards,  and  from  all  estates  created  by  deed  or 
mortgage  made  by  auch  owner,  or  any  claiming  under  him, 
and  not  recorded  or  registered  in  the  oflice  of  the  clerk 
of  the  county  at  the  commencement  of  said  building." 
This  section  clearly  declares,  as  it  was  designed  to  do,  the 
order  of  priority  of  the  encumbrance  of  the  lien.  Upon 
the  building  itself  it  takes  priority  of  any  former  encum- 
brance on  the  lands — upon  the  lands,  it  is  subject  to  the 
lien  of  all  prior  encumbrances  recorded  or  registered  at 
the  commencement  of  the  building. 

This  construction  of  the  statute  was  adopted  by  Chan- 
cellor Williamson,  in  Whitenack  v.  ^-oe^  3  StockL  321,  413, 
and  was  subsequently  applied  in  other  cases. 

The  supplement  to  the  general  act,  which  was  approved 
on  the  16th  of  March,  1859,  and  which  creates  a  lien  in 
favor  of  work  done  and  materials  furnished  for  repairing 
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buildings,  makes  the  encumbrance  of  tbe  lien  subject  to 
any  mortgage  prior  to  the  filing  of  the  lien.  There  is  a 
very  obvious  reason  for  the  distinction  made  between  the 
lieu  for  the  building  and  a  lien  for  repairs  of  the  building.  ^ 

The  mortgagees  in  this  case  claim  that  there  was  a 
building  upon  the  premises  at  the  date  of  the  mortgage,, 
which  was  removed  to  make  way  for  the  new  buildin^a^ 

upon  which  the  liens  attach,  and  to  the  value  of  which  m X 

is  insisted  they  are  entitled.  As  the  lienholders  assent  t  .^lO 
this  claim,  it  will  be  allowed,  as  a  matter  of  agreemen"  ^l^ 
without  expressing  any  opinion  whatever  upon  the  vali(=^  3- 
ity  of  the  claim.  The  mortgage  premises  must  be  soL^^d 
entire,  and  the  relative  value  of  the  building  and  land  a'^M^aB- 
certained  in  the  mode  adopted  in  Whiienack  v.  NoCy  or  it  ir 
such  other  mode  as  may  be  agreed  on  by  the  parties. 


TuoMAS  J.  Peek  and  others  vs.  Joseph  Cookerow.        — 

After  drcn.'c,  if  the  defendant  or  his  representative  have  an  interest  in  tZ-"^^  ^^^ 

further  proserution  of  the  suit,  tl>€  suit  may  be  revived  at  his  instance.  —  '^• 
A  dofondiint  having  a  beBchcial  intorept  may  exhibit  a  bill  of  revivor  i^^^   '^^ 

the  puri>ose  of  a]>i»taliug  from  decree. 
Tho  mere  fact  that  throe  years  have  elapse<l  since  the  signing  of  decre-=-'^^-=^^*^' 

cannot  bo  sot  up  on  demurrer  to  the  bill  of  revivor. 
Tlie  objection,  arising  from  lapse  of  time  is  a  mere  matter  of  limiiaiio^^    ^' 

vrliich  must  be  pleaded,  even  lliough  the  objection  appear  upon  ^^"^^ — ^^ 

record. 


jB.  Williamson,  for  demurrant. 

Attorney  General,  contra. 

The  Chancellor.  The  complainant  in  the  origina.^ 
suit  having  died  after  decree,  and  her  interest  in  th^ 
subject  matter  of  the  suit  being  vested  in  her  devisee^ 
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the  defendants  in  the  original  bill  have  filed  a  bill,  in  the 
nature  of  a  bill  of  revivor,  to  revive  the  suit  in  favor  of 
the  devisee.  To  this  bill  there  is  a  general  demurrer  for 
want  of  equity. 

It  appears  upon  the  face  of  the  bill  of  revivor  that  the 
sole  design  of  reviving  the  suit  is  that  an  appeal  may  be 
taken  from  the  decree.  But  if  the  parties  have  the  right 
of  appeal,  and  if  the  revival  of  the  decree  is  necessary  for 
the  purpose  of  appeal,  they  must  have  the  right  to  revive 
the  suit.  The  complainants  in  the  bill  of  revivor  are  the 
parties  aggrieved  by  the  decree,  and  have  therefore  the 
right  of  appeal.     Nix.  Dig.  98,  §  80. 

After  a  decree  the  defendants,  as  well  as  the  plaintiffs, 
are  entitled  to  a  bill  of  revivor ;  and  although  originally 
the  right  appears  to  have  been  restricted  to  those  cases  in 
which  the  defendant  had,  or  was  supposed  to  have,  a 
beneficial  interest  in  the  decree,  yet  it  is  now  well  settled 
that  if  the  defendant  or  his  representative  have  an  interest 
in  the  further  prosecution  of  the  suit  the  suit  may  be  re- 
vived at  his  instance.  1  Mitford's  PL,  by  Jeremy/  79,  and 
note  q;  Lord  Stowell  v.  Cole,  2  Vern.  219,  (Raithbys  ed.j 
note  1);  Horwood  v.  Schmedes,  12  Vcsey  311. 

"  The  good  sense  is  when  the  defendant  can  derive  a 
benefit  from  the  further  proceeding  he  may  revive,  unless 
there  is  a  general  rule  against  it.'*  WUliams  v.  Cooke,  10 
Ves.  406. 

A  defendant's  right  of  appeal  cannot  be  defeated  by  the 
complainant's  death  after  the  decree.  He  has  the  same 
interest  to  revive  after  the  decree  that  the  complainant 
had  before,  viz.  the  maintenance  of  his  just  rights.  It 
was  at  one  time  deemed  necessary,  where  the  suit  abated 
after  the  appeal  was  taken,  to  revive  the  suit  in  the  court 
below ;  the  practice  now  is  for  the  appellate  tribunal  to 
make  the  order.     1  Daniel's  Ch.  Pr.  1648. 

It  is  urged  that  the  time  for  appealing  has  expired,  and 
therefore  the  parties  can  derive  no  benefit  from  further 
proceeding.  But  this  does  not  appear  upon  the  record,  and 
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therefore  is  not  the  subject  matter  of  demurrer.  Besides, 
if  the  demurrant  could  avail  himself  of  mere  matter  in 
jmis,  the  parties  aggrieved  by  the  appeal  may  have  been 
infants,  feme  covert,  or  insane.  The  mere  fact,  therefore, 
that  three  years  have  elapsed  since  the  signing  of  the 
decree  does  not  warrant  the  conclusion  that  the  right  of 
appeal  is  gone.  The  objection,  moreover,  arising  from 
lapse  of  time  is  a  mere  matter  of  limitation,  which  must 
be  pleaded,  even  though  the  objection  appear  upon  record. 
A  writ  of  error  will  not  be  quashed  upon  motion,  even 
though  it  appear  to  have  been  brought  more  than  twenty 
years  after  judgment.  2  Strange  837,  1055;  1  ArchL 
Prac.  209. 

The  objection  raised  upon  the  argument  for  want  of 
proper  parties  cannot  prevail.  The  parties  to  the  original 
decree  who  are  not  made  parties  to  the  present  suit  have 
no  real  interest  in  the  controversy.  A  bill  of  revivor 
merely  substantiates  the  suit,  and  brings  before  the  court 
the  parties  necessary  to  see  to  the  execution  of  the  decree 
and  to  be  the  objects  of  its  operations.  Story's  Eq.  FL 
§  376;  Cooper's  Eq.  PL  71. 

The  demurrer  is  overruled. 


Cox  et  Dx.  vs.  Corkendall. 

When  legacic-fi  are  Jirocted  to  be  paid  out  of  the  etiiaic  of  the  testator,  1 1*-* 

roal  rsLato  is  charged  with  the  legacies. 
So  wlion  the  laufls  aro  devised  to  the  executors,  wLo  are  directed  to  {>  sc*^' 

the  h.'gaci^s. 
The  gHiiflral  rule,  that  a  legacy  bears  interest  from  the  time  it  ip  payaH  ^*^ 

ailmita  of  an  exception  where  a  legacy  given  by  a  parent  to  a  rnics^  ^^^ 

cliild  is  ijiade  payable  at  a  future  day.  and  no  provision  is  made  for  t  i**^ 

support  of  the  legatee  in  the  meantime. 
Intereflt  not  allowed  under  the  language  of  the  will  in  question  and*-^**" 

circumstances  of  the  case. 


OCTOBER  TERM,  1860.  139 


Cox  V.  Corkendall. 


\ 


McCarier,  for  complainant&. 
Shepherdj  for  defendant. 

The  Chancellor.  Jonathan  Corkendall,  of  the  county 
of  Sussex,  by  his  last  will  and  testament,  bearing  date 
on  the  first  day  of  August,  1828,  gave,  devised,  and 
bequeathed  as  follows :  "  I  give  and  bequeath  to  my  be- 
loved wife  Mary  ^  good  and  comfortable  living  during 
her  natural  lifetime  out  of  my  estate.  Next,  I  give  and 
bequeath  to  my  daughter  Susan  ?400,  and  to  my  daughters 
Lydia  Ann  and  Maria,  each,  the  sum  of  two  hundred 
dollars,  which  several  bequests  are  to  be  paid  after  the 
death  of  their  mother.  Also,  I  give  and  bequeath  to  my 
two  daughters,  Lydia  Ann  and  Maria,  each,  one  good 
cow  and  one  good  feather  bed  and  bedding,  and  six  sheep, 
to  be  paid  to  them  when  called  for.'*  "All  of  which 
several  legacies  are  to  be  paid  out  of  my  estate." 

**  And  Fastly,  I  give  all  my  lands  and  personal  property, 
after  my  debts  are  paid,  to  my  two  sons,  Levi  and  Moses, 
^o  be  equally  divided  between  them :  and  furthermore,  I 
^ake,  constitute,  and  appoint  my  two  sons,  Levi  and 
Closes,  executors  of  this  my  last  will  and  testament." 

This  bill  is  filed  by  Lydia  Ann,  a  daughter  of  the  tes- 
^3.tor  and  one  of  the  legatees  named  iu  the  will,  and  her 
l^uaband,  Jeptha  Cox,  against  the  devisees  named  in  the 
'^ill,  to  have  the  legacies  declared  a  charge  upon  the  real 
^^tate,  and  to  recover  the  amount  thereof  and  the  value 
^f  the  specific  legacies  with  interest. 

Upon  the  main  question  made  by  the  bill  there  can  be 

^o  dispute.     The  testator  directs  the  legacies  to  be  paid 

^ut  of  his  estate.     He  gives  his  estate,  real  and  personal, 

^fter  the  payment  of  debts,  to  his  two  sons,  and  appoints 

^bem  his  executors.     The  legacies  are  a  charge  upon  the 

^aud,  and  must  be  so  declared.     Where  legacies  are  di- 

^'ected  to  be  paid  out  of  the  estate  of  the  testator  the  real 

estate  is  charged  with  the  legacies.     Jjepet  v.  Carter^  1 
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Ves.,  sen.,  499 ;  Harris  v.  Fly,  7  Paige  421 ;  Van  Wink 
Van  Houien,  2  Green's  CL  £.  172 ;  2  Jarman  on  Wills  i 

So  where  the  land  is  devised  to  executors  who  arc 
rected  to  pay  the  legacies. 

The  only  question  open  to  dispute  is  the  amount ' 
the  legatee  is  entitled  to  recover.  The  will  is  datec 
the  1st  of  August,  1828,  and  the  testator  died  on  the 
of  that  month.  The  legacy  of  8200  was  payable  on 
death  of  the  mother.  The  specific  bequest,  viz.  one  c 
a  good  feather  bod  and  bedding,  and  six  sheep,  are 
be  paid  when  called  for.'*  The  widow  died  on  the  1 
of  July,  1854,  (twenty-six  years  after  the  death  of  the 
tator)  at  which  time  the  pecuniary  legacy,  by  its  term 
made  payable.  On  the  27th  of  June,  1857,  the  compl 
ants  made  a  written  demand  of  the  defendants  for 
pecuniary  legacy,  with  interest,  and  also  for  the  deli\ 
of  the  specific  bequests. 

The  complainants  claim  interest  on  the  pecuni 
legacy  from  the  death  of  the  father,  on  the  ground  1 
the  legatee  was  a  minor  at  the  death  of  the  testator. 

The  general  rule,  that  a  legacy  bears  interest  from 
time  it  is  payable,  admits  of  an  exception  where  a  leg 
given  by  a  parent  to  a  minor  child  is  made  payable  \ 
future  day,  and  no  provision  is  made  for  the  suppor 
the  legatee  in  the  meantime.  In  such  case,  as  the  pai 
is  bound  for  the  support  of  the  child,  and  as  the  presui 
tion  is  that  it  was  not  the  intention  of  the  testator 
leave  the  child  unprovided  for,  equity  presumes  that 
intention  was  that  the  legacy  should  draw  interest  fi 
his  death,  and  the  same  rule  of  construction  is  adopter 
law.  Heath  v.  Peny,  3  Atlcyns  101 ;  Harvey  v.  Harve^ 
P.  Wms.  21 ;  2  Roper  on  Leg.  1257. 

In  all  the  early  cases  in  equity  it  will  be  found  that  ^ 
rule  of  construction  was  adopted  upon  a  bill  filed  to  m 
provision  for  an  infant  child  out  of  the  estate  of  the  par 
until  he  was  of  age.  And  the  allowance  is  made  by  ^ 
of  maintenance,  and  the  court  allow  legal  interest  or  1 
as  they  deem  equitable. 
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-All  this  seems  to  rest  upon  the  equity  of  the  case 
rather  thah  upon  any  clearly  defined  or  fairly  presumed 
intent  of  the  testator. 

In  Heath  v.  Perry^  3  Atkyns  101,  the  bill  was  filed  to  re- 
cover interest  upon  legacies  which  were  payable,  by  the 
terms  of  the  will,  when  the  legatees  were  twenty-one. 
Lord  Chancellor  Hardwick  said,  "  cases  of  this  kind,  how 
far  a  legatee,  who  is  not  entitled  to  the  payment  of  his 
legacy  immediately,  shall  have  interest  in  the  meantime, 
depend  upon  particular  circumstances — some  upon  rela- 
tionship, some  upon  the  necessities  of  the  legatees,  and 
luost  ot  them  upon  the  particular  framing  of  wills — and 
there  is  hardly  one  case  that  can  be  cited  that  is  a  prece- 
dent for  another. 

In  the  case  now  under  consideration  it  appears  that 
the  testator,  at  the  date  of  his  will  and  at  the  time  of  his 
death,  was  the  owner  of  a  small  farm,  upon  which  he  re- 
sided with  the  families  of  his  two  sons,  both  of  whom  were 
niarried.  Ilis  personal  estate  was  insutficient  to  pay  his 
J^bts.  After  the  testator's  death,  the  mother,  with  her 
two  unmarried  daughters,  continued  with  the  sons  upon 
the  farm.  The  daughters,  as  in  their  father's  lifetime, 
<^ntinued  to  work  for  their  support,  sometimes  from  home 
^^d  sometimes  at  home,  where  they  were  employed  in 
sowing  or  weaving.  There  is,  as  there  always  in  such 
cases  will  be,  great  conflict  in  the  evidence  as  to  the 
^iiaparative  value  of  their  labor  and  the  services  they 
rendered  in  their  brother's  family.  But  the  material  fact 
^^  the  case  is  clearly  established,  that  for  years  after  the 
Other's  death,  and  down  to  the  time  of  her  marriage,  the 
^^gatec  had  a  home  with  her  mother  in  her  brother's 
fe-mily,  and  there,  however  humble  may  have  been  that 
home  and  however  laborious  her  life  may  have  been,  she 
^^8  trained  to  habits  of  industry.  She  enjoyed  the 
^unsela  and  society  of  her  mother,  the  companionship 
^ud  protection  of  her  brother,  the  nameless  and  inestima- 
We  privileges  of  a  home  surrounded  by  her  family,  advan- 
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tages  far  greater  than  could  possibly  have  been  purchased 
by  the  interest  to  be  derived  from  a  legacy  small  as  the 
present  or  far  greater  in  amount. 

Upon  the  face  of  the  will  it  is  apparent  that  the  testator 
never  intended  that  interest  should  be  paid  upon  the 
legacy  before  the  death  of  the  mother.  He  expected  pre- 
cisely what  occurred,  viz.  that  the  daughter  would  find  a 
home,  so  loug  as  it  was  needed,  with  her  mother  upon  the 
homestead.  That  the  specific  legacies  should  be  paid 
whenever  the  daughter  was  in  a  situation  to  require  them, 
and  that  the  money  legacy  should  be  received  without 
interest  on  the  mother's  death. 

It  will  be  observed  that  tlie  complainants  are  not  here 
asking  for  a  maintenance  during  her  minority  in  the  shape 
of  interest  upon  the  legacies.  She  comes,  after  the  lapse 
of  a  quarter  of  a  century,  a  married  woman  with  her  hus- 
band, asking  the  payment  of  the  legacy  given  by  her 
father  with  more  than  thirty  years*  interest.  The  claim 
has  no  support  either  in  the  intentions  of  the  testator  or 
in  the  principles  of  equity.  The  complainant  is  entitled 
to  the  legacy,  with  interest  from  the  death  of  the  testa- 
tor's widow. 

The  evidence  in  regard  to  the  specific  bequests  is  far 
from  satisfactory,  resulting  mainly  from  lapse  of  time. 
The  legatee  came  of  age,  according  to  her  own  evidence,, 
in  1830.     Bhe  was  married   in  1860.     She   is,  with  hec 
husband,  litigating  in  equity  with  her  brother  for  a  ks^ 
personal  chattels  of  trifling   value.     The  whole   claina. 
might  properly  be  discarded  as  a  stale  demand ;  but  as 
the  defence  is  not  rested  upon  this  ground,  I  shall  allow 
the  value  of  the  sheep  from  the  time  of  the  written  de- 
mand.    The  evidence  shows  that  the  cow  and  bed  aud 
bedding  have  been  delivered. 
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Harris  Wilson  vs.  Josiah  IIill  and  Catharine  his  wife 
and  Frances  Watts. 

TliA (juration  is  well  flettlcd  at  common  law  th.'it  tlio  cancellation  of  a  diicd 
by  consent  of  jjarties  will  not  div«'st  ilio  grantoc,  and  revost  in   the 
grantor  an  estate  which  has  once  vc?tod. 
The  title  to  lands  v€a>tod  in  a  married  woman  hy  an  unrecorded  deed  can- 
not be  divested  by  her  parol  consent  that  such  deed  may  be  cancelled, 
and  a  conveyance  made  by  her  grantor  to  her  hu:?band. 
■^'f  testimony  of  a  married  woman,  illegally  elicited  before  a  grand  jury  on 
•»  'harge  of  bigamy  against  her  husband,  is  not  admissible  against  lier  on 
^  question  of  property. 
*"'^  a  grand  juryman,  being  a  witness  in  a  suit  rrsj)ecting  property,  dis- 
•'i'*.se  the  secretfl  of  the  grand  jury  room  ?     Qncnj. 
'^.f'^'m^covM  was  neizod  .of  certain  lands.     She  being  ill,  conscnt<;d,  at  the 
'"^linuition  of  her  husband,  to  the  cancellation  of  her  deed  and  to  a  <:on- 
^***\"ancc  from  her  grantor  to  her  husband.     During  her  lifetime  her  hus- 
^^ixd  married  a  second  wife.     Being  imprisoned  on  charge  of  bigamy,  ho 
^'^'l  his  mistress  reconv«^yed  the  lands  to  his  wife,  she  and  her  husband 
"^o<;uting  a  mortgage  for  the  benefit  of  the  husband  to  a  third  party  ; 
^'*is  mortgage  was  afterwards  assigned  to  complainant,  who  was  a  law- 
^'•^J*.  the  counsel  of  the  husband,  and  had  knowledge  that  the  property 
^*<J  been  held  by  the  husband  in  trust,  and  that  the  mortgage  wiis  also 
^*»l«i  in  trust  for  the  husband — it  was  held  that  the  complainant  had  suffi- 
'*'-nt  knowledge  to  put  him  on  inquiry;  that  he  was  not  a  bona  fide 
'*^>lder,  and  that  the  mortgage  was  void  in  his  hands. 


^^briskle^  for  complainant. 

fjtilchristy  for  defendants. 

The  Chancellor.  This  bill  is  filed  to  foreclose  a  mort- 
S^ge  purporting  to  be  given  by  Josiah  Wilson  and  Catha* 
^^^ie  liis  wife  to  Peter  Bentley,  and  by  hira  assigned  to  the 
^-onaplainant.  Frances  Watts  is  made  a  defendant,  as 
^he  owner  of  the  equity  of  redemption. 

The  execution  of  the  bond  and  mortgage  are  duly 
proved.  They  respectively  bear  date  on  the  26th  of 
l^ecember,  1854,  and  are  given  to  secure  the  payment 
of  J1500.    The  mortgage  is  recorded  upon  the  same  day. 
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On  the  same  26th  of  December  a  deed  was  executed  by 
Josiah  Hill  and  Catharine  his  wife  to  Frances  Watts, 
acknowledged  on  the  27th,  and  recorded  on  the  28th  of 
that  month.  The  deed  contains  this  clause,  viz.  "  subject 
to  the  operation  of  two  mortgages  on  the  said  premises — 
one  for  3000,  and  the  other  for  $1500 — which  the  said 
Frances  Watts  hereby  covenants  and  agrees  with  the 
said  Josiah  Hill  to  pay  off,  with  the  interest  on  the  same, 
having  retained  a  suilicient  sum  to  pay  the  same  out  of 
the  consideration  money/' 

The  scrivener  swears  that  the  clause  was  inserted  in 
pursuance  of  the  agreement  between  the  parties.  This, 
upon  the  face  of  the  papers  and  upon  the  complainant's 
evidence,  makes  a  very  plain  case  for  the  mortgagee. 

But  the  defendant,  styled  in  the  bill  Frances  Watts, 
lias  filed  an  answer,  in  which  she  alleges  that  she  now  is, 
and  at  the  date  of  these  instruments  was  the  lawful  wife 
of  Josiah  Hill ;   that  they  were  married  at  the  Sailor's 
Bethel  in  Boston,  by  Elder  Rand,  in  the  year  1839 ;  that 
he  was  at  that  time  a  congregationalist  minister;  that 
they  lived  together  as  man  and  wife  for  fourteen  years, 
and  down  to  within  a  short  period  of  the  execution  of 
these  papers,  when  her  husband  married  a  servant  girl  in 
his  family,  named  Catharine,  who  united  with  Hill  in  the 
deed  and  mortgage  already  referred  to  as  his  wife.     She 
further  states  that  the  property  in  dispute  was  her  sepa- 
rate property,  purchased  and  paid  for  partly  by  money 
which  she  had  at  the  time  of  her  marriage  and  partly  by 
the  accumulations  of  her  industry  while  the  wife  of  Hill; 
that  the  deed  for  the  property  was  originally  executed  to 
her  in  her  name,  but  that  the  title  was  obtained  from  her 
during  a  period  of  severe  illness,  and  a  new  deed  taken 
from  the  original   grantor  in  the  name  of  her  husband; 
that  the  deed  was  made  to  her  husband  because  it  was 
expected  that  she  would  then  die,  and  that  on  her  re- 
covery her  husband  promised  to  rcconvey  it;  that  but; 
$25  was  due  when  the  mortgage  was  given,  and  that  i* 
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the  only  amoant  which  in  equity  can  be  recovered  upon  it. 
This  answer  raises  a  number  of  important  issues,  both 
of  law  and  of  fact.  The  first  and  most  important  of  these 
questions,  which  lies  at  the  foundation  of  the  whole  in- 
quiry, is — was  the  defendant  Frances  the  wife  of  Josiah 
Hill,  as  alleged  in  the  answer. 

The  fact  of  the  marriage  is  not  proved,  either  by  record 
or  by  the  testimony  of  any  witness  present  at  the  cere- 
mony. But  it  is  proved,  by  numerous  and  unimpeached 
witnesses,  that  the  parties  lived  together,  cohabiting  as 
and  reputed  to  be  man  and  wife,  for  many  years  previous 
to  the  date  of  this  transaction ;  that  during  such  cohabit- 
ation she  had  two  children,  which  were  recognised  by 
the  husband  as  his ;  that  in  the  year  1847,  while  Hill  and 
Frances  were  so  living  together,  a  deed  was  executed  to 
her  for  a  tract  of  land  in  the  county  of  Somerset,  upon 
which  they  subsequently  resided.  That  deed  contains 
the  following  clause :  "  which  said  tract  or  parcel  of  land 
^  conveyed  to  the  said  Frances  Hill,  wife  of  Josiah,  and 
to  her  heirs  and  assigns  for  ever,  the  farm  having  been 
purchased  by  her  with  her  own  separate  funds." 

Hill  subsequently  united  in  the  conveyance  of  this 
property  with  Frances  as  his  yvife,  representing  it  as  Mrs. 
HiU's  property.  He  joined  with  her  as  his  wife  repeat- 
^ly  in  the  conveyance  of  property,  the  title  to  which  was 
i^  himself.  He  united  with  her  as  his  wife  in  the  ac- 
k^'iowledgment  of  these  instruments.  The  cohabitation 
^tween  the  parties  and  their  repeated  formal  recogni- 
^^^txs  of  the  marital  relation  continued  till  nearly  the  date 
^^"  the  mortgage  in  controversy.  This  furnishes  compe- 
^ent  and  plenary  evidence  of  the  fact  of  the  marriage. 

Uut  it  is  urged  that  this  evidence  is  met  and  overcome 
V  counter  testimony,  viz.  her  own  oath  to  the  contrary 
'^^d  her  acceptance  of  the  deed  from  Hill  and  Catharine 
^is  wife. 

These  instruments,  as  well  the  bond  and  mortgage  of 
^c  complainant  as  the  deed  to  Frances  Hill,  the  defend- 

Vol.  il  n 
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ant,  by  the  name  of  Frances  Watts,  were  cotemporane- 
ously  executed  while  the  parties  were  all  in  confinement 
in  the  common  jail  of  the  county  of  Hudson.  Hill  was 
in  confinement  on  a  charge  of  bigamy  for  marrying  Catha- 
rine, his  pretended  wife.  Frances,  the  first  wife,  was 
brought  by  compulsory  process  before  the  grand  jury  to 
testify  against  her  husband,  and  was  sworn  to  testify  upon 
that  charge.  According  to  the  testimony  of  one  of  the 
grand  jurors,  being  so  sworn,  she  testified  that  she  was 
never  married  to  Hill ;  that  she  was  not  his  wife ;  that 
the  connection  between  them  was  a  partnership.  On  that 
occasion  she  passed  by  and  answered  to  the  name  of 
Frances  Watts.  The  complaint,  the  juror  adds,  was 
unanimously  dismissed  upon  her  testimony  solely. 

Waiving  all  discussion  of  the  long  agitated  question 
whether  a  grand  juror  should  ever  be  permitted,  upon  a 
mere  question  of  property,  to  violate  privileged  commu- 
nications by  disclosing  the  secrets  of  the  grand  jury  room ; 
assuming  for  the  present,  what  I  do  not  admit,  that  such 
evidence  may  be  lawful,  I  think  it  clear  that  the  evidence 
here  ofiered  is  not  admissible,  and  if  admissible  it  b  en- 
titled to  no  weight  whatever. 

The  change  of  deeds  vested  neither  the  legal  nor  the 
equitable  title  in  the  husband.  He  had  neither  when  the 
mortgage  in  question  w^as  executed. 

So  the  title  remained  until  December,  1856,  when  the 
husband  was  arrested  and  imprisoned  on  a  charge  of 
bigamy  for  marrying  Catharine,  a  second  wife,  while  his 
wife  Frances  was  living.  While  the  husband  and  both 
the  females  were  in  jail,  a  creditor,  having  a  charge  of 
$25  against  Hill,  desired  the  counsel  of  Hill  to  have  it 
in  some  way  secured.  The  scrivener  and  counsel  of  Hill 
thereupon  visited  the  jail.  A  bargain,  it  is  alleged,  was 
made  between  the  husband  and  wife  to  divide  the  pro- 
perty. The  husband  and  his  mistress  first  executed  a 
mortgage  upon  the  wife's  property  to  the  'creditor  for 
$1500,  to  secure  $25|  and  then  humanely  conveyed  the 
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^v^ife's  land  to  her  subject  to  that  mortgage.  The  wife  is 
thereupon  dragged  illegally  before  the  grand  jury,  and 
sveears  that  she  was  never  married.  The  bill  of  indict- 
ment is  ignored  and  the  husband  discharged. 

It  would  prove  an  interesting  and  instructive,  though 
perhaps  painful  task,  to  enter  that  prison,  to  lift  the 
curtain  that  conceals  this  transaction,  and  to  disclose  the 
Dficans  and  influences  that  were  used  to  bring  about  this 
result. 

The  wife  was  most  unlawfully  and  improperly  brought 
before  the  grand  jury,  and  compelled  to  testify  upon  a 
ci-i  minal  charge  against  her  husband.  There  is  no  clearer 
principle  of  law  than  that  a  wife  will  not  be  permitted  to 
testify  against  her  husband  on  a  charge  of  bigamy,  even 
by  the  husband's  consent.  2  Starkie's  Et\  399 ;  Gregg's 
ccf^e,  Sir  T.  Raymond  1 ;  JRoscoe's  Or.  Ev.  114. 

She  is  not  permitted  to  testify  for  or  against  him — not 

for  him  on  account  of  the  strong  influence  and  temptation 

*Vie  is  under  to  pervert  the  truth  in  his  favor,  nor  against 

bitn  from  fear  of  creating  dissension.     The  evidence  is 

Excluded,  and  in  my  judgment  most  wisely  excluded, 

^ipon  principles  of  public  policy. 

No  bill  of  indictment  could  lawfully  have  been  found 
upon  her  testimony,  nor  if  found  would  she  have  been 
admitted  as  a  witness.  The  bill  was  dismissed  not  as  the 
grand  juror  supposes  upon  her  evidence,  but  simply  be- 
cause the  state  failed  to  prove  what  they  were  bound  to 
prove  affirmatively  by  competent  evidence,  to  wit,  the 
hosband's  marriage.  The  evidence  is  incompetent  for  or 
against  the  husband,  and  equally  incompetent  to  aflect 
favorably  or  unfavorably  the  rights  of  property  of  the 
wife.  It  cannot  be  that  evidence  thus  unlawfully  ex- 
torted from  the  wife  for  an  unlawful  purpose  can  be  used 
to  strip  her  of  her  rights  of  property. 

But  if  the  evidence  could  even  be  supported  as  compe- 
lent  it  should  be  disregarded  as  of  no  weight.    She  was 
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called  to  consign  ber  husband  to  infamy  and  imprisoD- 
ment.  The  first  prompting  of  her  heart,  if  stung  by 
jealousy  and  incited  by  resentment,  would  be  to  sacrifice 
him  to  her  passions,  or  if  she  testified  under  the  resistless 
incentive  of  a  woman's  love,  it  would  be  to  sacrifice  herself 
for  his  sake. 

The  fact  that  a  deed  was  executed  to  her  which  appears 
never  to  have  been  in  her  possession  is  of  no  weight. 
We  must  regard  the  fact  as  established  for  all  the  pur- 
poses of  this  cause,  that  at  the  date  of  these  papers  the 
defendant  Frances  was  the  lawful  wife  of  Josiah  Hill,  the 
complainant. 

As  a  consequence,  it  results  that  the  alleged  contract 
made  between  them,  in  the  jail  or  elsewhere,  in  regard  to 
her  property  was  null  and  void  as  against  her. 

As  another  consequence  of  this  fact,  she  is  clearly  en- 
titled to  her  rights  in  the  mortgaged  premises  as  doweress 
unaffected  by  this  mortgage. 

But  she  does  not  rest  her  rights  upon  this  ground.  She 
claims  the  property  as  her  own,  and  insists  that  this  mort- 
gage is  fraudulent,  null,  and  void.  Let  us  see  how  far 
the  evidence  sustains  her  answer  upon  this  point.  On  the 
27th  of  April,  1853,  the  mortgaged  premises  were  con- 
veyed by  Bernart  Heatley  and  wife,  by  deed  duly  exe-' 
cuted  and  acknowledged,  to  Frances  Hill,  the  wife  of 
Josiah  Hill.  It  was  so  stated  in  the  deed.  The  deed 
contained  the  usual  covenants  of  seizin  for  quiet  enjoy- 
ment against  encumbrances  and  of  general  warranty  in 
favor  of  the  wife.  That  deed  was  made  upon  an  exchange 
of  property  between  the  parties.  In  performance  of  the 
exchange,  the  parties  entered  into  possession— Heatley  of 
the  property  at  Rockaway  conveyed  by  Hill  and  wife  to 
him,  Hill  and  wife  of  the  property  at  Jersey  City  received 
in  exchange.  The  deed  remained  in  possession  of  the 
scrivener,  who  was  the  counsel  of  Hill,  till  the  month  of 
September.  Hill  then  called  upon  his  counsel,  stated  that 
his  wife  was  very  sick,  not  expected  to  live— (they  then 
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lived  together  as  man  and  wife).  She  had  a  bad  and 
unruly  boy,  and  did  not  want  him  to  have  the  property. 
He  wished  the  deed  to  his  wife  destroyed,  and  a  new 
deed  drawn  from  Heatley  to  himself.  The  counsel  de- 
clined, unless  by  the  wife's  consent.  He  said  she 
would  consent,  and  he  was  very  anxious  to  have  it 
closed  that  night.  At  Hill's  instance,  counsel  imme- 
diately drew  the  deed — ^went  to  Hill's  house — found  the 
wife  in  bed  very  low,  not  expected  to  live:  and  on 
being  interrogated  by  counsel  in  the  presence  of  the 
husband,  she  consented  or  requested  that  the  deed  to  her- 
self should  be  destroyed,  and  a  new  deed  made  to  Hill. 
The  counsel  thereupon  took  the  cars  for  Rockaway — roused 
Heatley's  family  from  bed — surrendered  the  deed  pre- 
viously given  to  Mrs.  Hill — had  a  new  deed  executed  to 
Josiah  Hill,  and  returned  the  same  night  to  Jersey  City. 
The  Heatleys  were  told  that  Mrs.  Hill  was  not  expected  to 
live,  and  that  she  requested  or  consented  to  the  change. 
The  deed,  though  executed  and  acknowledged  on  the  9th 
^t*  September,  was  antedated  to  correspond  with  the  date 
of  the  original  deed  to  Mrs.  Hill.  On  the  3d  of  October  the 
deed  was  placed  on  record,  and  thus,  without  a  private  ex- 
^rnination  or  an  acknowledgment  before  an  officer — with- 
<^ut  a  dollar's  consideration — the  property  of  a  wife  in  the 
l^^t  stage  of  debility  and  disease,  upon  a  consent  extracted 
*^  the  husband's  instance  by  the  husband's  counsel  and 
^^  the  husband's  presence,  is  attempted  to  be  transferred 
^^  the  husband.  There  is  strong  reason,  from  the  evi- 
^^nce,  to  believe  that  this  property  was  paid  for  by  the 
^^fe,  and  was  in  equity  her  sole  and  exclusive  property. 
^^t  that  is  totally  immaterial — it  is  enough  to  know  that 
^^e  title  was  in  her,  and  the  presumption  is  that  it  was 
^^rs  in  equity,  as  well  as  at  law,  till  the  contrary  is  proved. 
The  legal  title  to  these  premises  was  vested  in  Mrs. 
HVll  ill  April,  1863.  The  title,  and  possession  under  it, 
had  been  in  her  for  six  months  at  the  time  of  the  execu- 
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tion  of  the  new  deed.  Did  the  cancelliug  of  her  deed 
destroy  her  title  ? 

The  rule  of  the  common  law  is  perfectly  well  settled, 
that  the  cancellation  of  a  deed  by  consent  of  parties  will 
not  divest  the  grantee  and  revest  in  the  grantor  an  estate 
which  has  once  vested.  There  must  be  a  reconveyance. 
Leech  v.  Leech,  2  Chan.  Itep.  100 ;  Touchsi.  70,  Hoe  v. 
Archbishop  of  York ;  6  East ;  86  Harrison  v.  Oicen^  1  AiL 
520 ;  Jackson  v.  CliasCy  2  Johns,  li.  87 ;  Cheseman  v.  Whit- 
iemore,  23  Fick.  231 ;  Rai/nor  v.  Wilsoiiy  6  Hill  469 ;  Lewis 
V.  Payn,  8  Cowen  75 ;  Holbrook  v.  Tirrell^  9  Pick.  105 ; 
Viner'sAh.y  FaiVsx2  ;  Miller  v.  Maynwaring^  Cro.  Car.  399. 

It  is  said,  by  the  witness,  that  the  mortgage  was  given 
for  the  husband's  benefit.  That  is  certainly  a  remarka- 
ble transaction.  A  bargain  is  made  between  the  husband 
and  wife  to  divide  her  property  between  them.  A  mort- 
gage is  given  by  the  husband  and  his  mistress  upon  his 
wife's  property,  in  consideration,  it  would  seem,  of  his 
letting  his  wife  have  the  residue  of  the  property,  and  per- 
haps take  upon  herself  the  guilt  of  rescuing  her  husband 
from  an  impending  prosecution.  In  the  hands  of  the 
original  mortgagee,  who  was  acquainted  with  the  facts, 
the  mortgage  is  worthless  as  against  the  wife's  interest. 
He  in  fact  disclaims  all  connection  or  participation  in  the 
matter.  The  paper  was  held  for  months  in  the  hands  of 
counsel  for  the  husband's  benefit. 

On  the  9th  of  June,  1854,  it  was  assigned  by  the  mort- 
gagee, at  the  instance  of  the  husbond,  to  the  present  com- 
plainant, a  counsellor  at  law  of  the  city  of  New  York. 
He  insists  that  he  is  a  bona  fide  holder  for  value ;  that  he 
purchased  the  mortgage  of  the  husband  without  notice 
of  the  wife's  equity. 

The  legal  principle  is  admitted,  that  although  the  mort- 
gage was  illegal  and  void  in  the  hands  of  the  original 
mortgagee,  either  for  himself  or  as  trustee  for  the  benefit 
of  the  husband,  both  having  full  notice  of  the  wife's 
equity,  yet  a  purchaser  without  notice  may  enforce  the 
claim. 
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But  I  do  not  think  the  complainant  can  stand  in  that 
position.  He  had  been  the  counsel  of  Hill  before;  a 
large  amount  of  his  claim  is  for  fees ;  he  knew  the  parties ; 
he  knew  that  Mrs.  Hill  had  her  property  in  trust;  he 
knew  that  this  mortgage  was  in  the  hands  of  a  third  party 
irt  trust  for  the  husband.  He  was  bound  to  have  ascer- 
tained the  nature  and  character  of  the  trust.  There  was 
enough  to  have  put  him  on  inquiry.  If  he  did  not  know, 
ho  was  bound  to  know  what  the  real  character  of  the 
tr^t^nsaction  was. 


Updike  vs.  Titus  and  others. 

^*^^  Uw  implies  no  promiBe  to  pay  for  services  rendered  by  memborR  of  a 
raimily  to  each  other,  whether  by  diildren,  parents,  or  other  relatives. 
*^^  rule  is  well  settled,  that  a  mere  moral  obligation  constitutes  no  legal 
o^nsideration  for  a  contract. 

^  "^vidow  and  her  son  were  living  together ;  the  former  performed  certain 
^^rrices,  such  as  washing  and  ironing,  Ac,  the  latter  contributed  some- 
'^vhat  to  the  support  of  the  family.  The  mother  lent  to  the  son,  from 
^mtt  to  time,  small  suiia  of  money.  The  son,  having  become  embarrassed, 
^xeeatad  a  mortgage  to  his  mother^  the  coosideration  being  the  services 
«uid  the  loans  aforesaid. 

^^^Mdf  tbat,  as  against  creditors,  the  loans  constituted  a  valid  consideration 
— oontra  as  to  the  services. 


JBdward  W.  ScuddeVy  for  complainant. 

Measlei/j  for  defendants* 

Thb  Chancbllor.    The  bill  is  filed  to  foreclose  a  mort- 
gage given  by  Charles  G.  Upkike  to  his  mother,  Eliza- 
beth Updike,  for  J1200.    The  execution  of  the  mortgage 
la  fully  proved,  but  its  validity  is  contested  by  a  judgment 
creditor  of  the  mortgagor,  and  the  purchaser  of  the  equity 
of  redemption  in  the  mortgaged  premises,  as  without 
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consideration,  fraudulent  and  void  as  against  creditors. 
The  consideration  of  the  mortgage,  as  shown  bj  the 
evidence  of  the  mortgagee  and  mortgagor,  (both  of  whom 
have  been  examined)  was  money  lent  and  services  ren- 
dered by  the  mortgagee  to  the  mortgagor. 

The  money  was  advanced  in  small  sums,  extending, 
during  a  period  of  several  years,  from  1847  till  1854.  The 
services  also  extended  through  a  period  of  over  eight 
years,  and  consisted  of  keeping  house,  washing,  ironing, 
mending,  and  other  similar  domestic  labor. 

From  the  evidence,  it  appears  that  the  husband  of  the 
complainant  died  in  March,  1846,  leaving  a  small  property 
and  a  family  of  children,  of  whom  the  mortgagor  was  one. 
By  his  will,  he  left  two  houses  and  a  lot  of  ground  in  the 
city  of  Trenton,  with  the  bulk  of  his  personal  property, 
to  a  daughter  and  son  in  law,  and  in  consideration  thereof 
directed  that  they  should  take  care  of  and  provide ibr  his 
wife  Elizabeth  a  comfortable  home  and  living  while  she 
remained  his  widow.  Two  of  the  testator's  daughters 
were  also  to  have  a  home  in  the  house  while  they  re- 
mained single.  The  family  continued  to  occupy  the 
house  after  the  death  of  the  testator.  The  son  in  law,  to 
some  extent,  provided  for  the  family  until  1854,  when  he 
removed.  In  1855,  the  house  was  sold  under  execu- 
tion, and  purchased  by  the  mortgagee,  part  of  the  family, 
with  the  mortgagor  and  his  mother,  still  continuing  in 
the  house.  Tlie  mortgagee  continued  a  member  of  the 
family  from  the  time  of  his  father's  death,  when  he  was  of 
age,  till  the  date  of  the  mortgage,  with  the  exception  of  a 
year,  when  he  was  in  California.  No  account  had  been 
kept  of  these  loans  or  services — no  contract  had  been  en- 
tered into  for  their  performance,  and  no  promise  made 
for  their  payment. 

In  1857,  the  complainant,  being  largely  in  debt  and 
fearing  trouble  from  his  creditors,  proposed  to  execute 
the  mortgage  to  his  mother,  to  secure  her  claims  in  pre- 
ference to  those  of  other  creditors,  which  was  accordingly 
done. 
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So  far  as  relates  to  the  claim  for  services  rendered,  the 
mortgage  is  without  consideration  and  fraudulent  as 
against  creditors.  The  law  implies  no  promise  to  pay 
for  services  rendered  by  members  of  a  family  to  each 
other,  whether  by  children,  parents,  grand  parents, 
brother,  step  children,  or  other  relations.  No  action  can 
be  maintained  for  such  services  in  the  absence  of  an  ex- 
press contract  or  engagement  to  pay  for  them.  The  rule 
rests  upon  the  simple  reason,  that  such  services  are  not 
performed  in  the  expectation  or  upon  the  faith  of  re- 
ceiving pecuniary  compensation.  Ordinarily,  for  a  service 
rendered,  the  law  implies  a  promise  to  pay  corresponding 
with  the  value  of  the  service;  but  for  services  rendered 
hy  members  of  a  family  to  each  other  no  promise  is 
j^iplied  for  remuneration,  because  they  were  not  per- 
formed in  the  expectation,  by  either  party,  that  pecuniary 
compensation  would  be  made  or  demanded.  The  authori- 
ties upon  this  subject  are  numerous  and  decided,  and  the 
principle  upon  which  they  rest  too  clear  for  doubt. 

The  services  rendered  in  such  cases  are  mutual,  and  it 
^aj  be  often  difficult  to  decide  upon  which  party  the 
principal  benefit  is  conferred.  In  this  case,  during  a  part 
of  the  period  for  which  these  services  are  claimed,  the  son 
o^ned  the  house  in  which  the  mother  lived,  and  not  only 
fttrnbhed  her  a  home,  but  made  the  principal  provision 
for  the  family. 

I  think  it  perfectly  manifest,  from  the  testimony  of  the 

complainant  herself,  that  no  remuneration  for  her  services 

^^8  contemplated  when  they  were  rendered  or  thought  of 

^*y  her  until  the  son  proposed  to  give  her  the  mortgage. 

Compensation  would   neither  have   been   demanded  or 

tendered  but  for  the  embarrassments  of  the  son.     There 

^aa  clearly  no  legal  liability  for  their  payment ;  and  if  it 

«hould  bo  admitted  that  the  son  was  morally  bound  to 

pay  for  the  service  (which  is  by  no  means  clear)  the  rule 

'\^  well  settled  that  a  moral  obligation  constitutes  no  legal 

conaideration  for  a  contract.    The  rights  of  the  creditors, 
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therefore,  are  not  altered  by  the  voluntary  obligation  to 
pay  for  the  services.  As  to  them,  the  case  stands  as.if  no 
mortgage  had  been  given.  Chiity  on  Con.  45,  and  cases 
cited  in  note ;  Beaumont  v.  Beeve^  8  Queen's  Bench  483 ; 
Hack  V.  Sieicart,  8  Barr.  213  ;  Cook  v.  Bradley^  7  Conn.  67 ; 
Mills  v.  Wyman,  3  Pick.  207. 

The  claim  for  money  advanced  rests  upon  a  somewhat 
different  ground.  Undoubtedly  the  advance  of  money  by 
a  parent  to  a  child  may  be,  and  perhaps  usually  is  presumed 
to  be  a  gift,  and  not  a  loan.   Chiity  on  Contracts. 

But  that  presumption  is  by  no  means  conclusive,  and 
is  open  to  be  rebutted  by  the  situation  and  circumstances 
of  the  parties.  In  this  case,  I  think,  the  grounds  for 
deeming  it  a  loan  are  quite  as  strong  as  those  for  holding 
it  as  a  gift.  The  mother  was  advanced  in  years,  infirm, 
and  possessed  of  very  small  means ;  the  son  in  the  prime 
of  life,  in  active  business,  and  more  capable  of  taking  care 
of  her  money  than  the  mother.  It  was  natural,  under  the 
circumstances,  for  her  to  trust  him  with  her  funds,  though, 
perhaps,  with  not  a  very  firm  hope  of  repayment.  The 
son,  moreover,  swears  that  the  advance  was  made  as  a* 
loan.  I  shall  so  regard  it.  This  constitutes  a  good  coa- 
aideration  for  the  mortgage,  though  barred  by  the  statute 
of  limitations  at  the  time  of  its  execution.  Beaumont  ^. 
IteevCy  8  Queen's  Bench  487,  per  Lord  Denman;  Cook  ^. 
Bradley^  7  Conn.  67 ;   Chitiy  on  Con.  45,  note  2. 

The  complainant  is  entitled  to  a  decree  for  the  ama  "^^^^ 
of  money  advanced  to  the  son  with  interest. 


Barriclo  vs.  Toe  Trenton  Mutual  Life  and  Fire  Jj-^sr- 
RANCE  Company. 

Matters  which  are  known  to  complainant  before  the  decree  in  the  ori^'D*^ 
suit  will  not  support  a  supplemental  bill;  nor  will  matters  which  Is^^^ 
arisen  since,  if  they  arc  merely  cumulative  evidence  of  the  charges  io  ^^ 
original  bill. 
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That  a  supplemental  bill  is  filed  without  authority  of  the  court  is  not  mat- 
ter of  demurrer,  though  it  may  on  that  ground,  in  the  discretion  of  the 
court,  be  dismissed. 

Time  supplemental  bill,in  this  case  held  to  be  multifarious. 


WiUiam  Ilalsied^  for  complainant. 

.^asleify  for  defendants. 

"The  Chancellor.     The  original  bill  in  this  cause  was 
filod  on  the  11th  of  May,  1852,  against  the  Trenton  Mu» 
tual  Life  and  Fire  Insurance  Company.   The  only  parties 
dofeudants  to  the  bill  were  the  company,  its  president  and 
treasurer.     The  proceeding  was  instituted  under  the  act 
to  prevent  frauds  by  incorporated  companies.     The  bill 
was  filed  by  a  creditor  and  stockholder  of  the  company, 
and  prayed,  among  other  things,  that  the  company  might 
be  declared  insolvent,  that  they  might  be  restrained  by 
injunction  from  exercising  their  corporate  franchises,  and 
^^t  a  receiver  might  be  appointed  to  wind  up  its  con- 
cerns.    Upon  an  application  for  an  injunction,  at  May 
^^rm,  1852,  the  Chancellor  held,  that  upon  the  case  made 
V  the  pleadings  and  proofs  the  insolvency  of  the  company 
^as  not  established,  and  the  motion  for  an  injunction  was 
denied.    The  grounds  of  that  opinion  appear  in  the  report 
of  the  case  in  1  Stockton  95. 

On  the  15th  of  July,  1852,  the  complainants  filed  an 
amended  bill.  It  prayed  (1)  that  a  full  discovery  may  be 
made  of  the  business  transactions  and  property  of  the 
company,  including  its  guarantee  capital;  (2)  that  the 
creditors  may  be  paid  what  was  justly  due,  and  the  policy 
holders  protected  in  their  just  rights;  (3)  that  the  com- 
pany and  its  officers  may  be  enjoined  from  collecting  the 
debts  or  exercising  the  franchises  of  the  corporation  ;  (4) 
that  a  receiver  may  be  appointed,  and  that  the  property 
and  funds  of  the  company  may  be  brought  into  court,  and 
disposed  of  under  the  order  of  the  court ;  (5)  and  that  the 
bookB  of  the  company  may  be  brought  into  court  for  in- 
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spectiou  and  examination  in  proof  of  the  charges  of  the 
bill. 

At  May  term,  on  the  18th  of  July,  1853,  the  cause 
having  been  brought  to  hearing  upon  the  pleadings  and 
pmofs,  the  Chancellor  declared  his  opinion  that  the  com- 
pany was  insolvent,  but  declined  to  appoint  a  receiver. 
The  management  was  left  in  the  hands  of  the  directors 
of  the  company,  who  were  required,  in  closing  its  affairs, 
to  act  under  the  immediate  control  and  direction  of  the 
court.  The  same  duties  were  imposed  upon  them  as  arc 
required  of  receivers  under  the  11th  section  of  the  act  re- 
ferred to.     Sec  1  Siochion  S-IT. 

By  a  decretal  order,  made  on  the  18th  of  June,  1853, 
the  company  was  declared  insolvent  under  the  provisionc 
of  the  statute,  and  were  required  to  make  and  exhibit  tc 
the  court  an  inventory  of  all  their  property  and  of  the  debti 
due  to  and  from  the  company,  and  to  make  report  ol 
their  proceedings  to  the  court  every  six  months  thereafter 

The  supplemental  bill,  after  reciting  the  charges  and 
prayer  of  the  amended  bill,  gives,  by  way  of  supplement, 
a  detailed  history  of  various  steps  in  the  progress  of  the 
cause  since  the  18th  of  July,  1853.  It  exhibits  statements, 
made  from  time  to  time  by  the  directors,  of  the  affaire  ol 
the  company.  It  gives  a  detailed  statement,  from  the 
report  of  the  directors,  of  the  amount  of  the  guarantee 
capital  of  the  persons  by  whom  it  is  held,  and  the  amounts 
held  by  them  respectively,  of  the  amounts  of  interest  paid 
thereon,  of  the  securities  given  for  this  capital,  and  of  the 
withdrawal  of  certain  securities,  and  the  substitution  oi 
others,  from  time  to  time  made  in  lieu  thereof.  It  states 
that  admitted  claims  against  the  company  had  been  pur- 
chased up  by  the  directors  and  others  associated  with 
them  as  joint  purchasers  of  such  claims,  and  that,  undei 
a  report  of  one  of  the  masters  of  the  court,  it  was  held  b} 
the  master  that  such  claims  should  be  held  only  for  the 
amount  paid  therefor,  and  that,  in  the  distribution  of  the 
assets  of  the  company,  they  should  have  only  a  pro  rak 
dividend  on  such  amount. 
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Various  charges  of  fraudulent  conduct  are  made  against 

the  directors,  and  it  is  alleged,  in  general  terms,  that  facts 

^hich  have  come  to  light,  and  information  received  since 

^ie  filing  of  the  original  bill,  make  it  apparent  that  the 

Company  was  insolv^ent  prior  to  the  filing  of  the  original 

^ill,  and  that  the  fact  was  known  to  the  directors. 

It  charges  that  a  part  of  the  guarantee  capital  had  been 
''i<?galiy  assigned  by  the  directors  to  themselves  and 
others,  and  insists  that  the  directors  and  others  by  whom 
s  1^  ch  guarantee  capital  was  deposited  should  be  estopped 
^  *^om  denying  that  it  constitutes  a  part  of  the  assets  of 
^^i.e  company  for  the  payment  of  losses.  It  insists  that 
^  t*  e  contributors  to  the  guarantee  capital  ought  to  bo 
I>^^r8onally  charged  with  the  amount  of  such  guaranty, 
^'^''en  if  a  recovery  upon  the  security  itself  is  barred. 

The  bill  prays— ^(1)  that  the  company  may  be  enjoined 
^  ^om  collecting  any  of  its  debts  or  from  exercising  any  of 
*^55  franchises;  (2)  that  a  receiver  may  be  appointed  to 
Collect  and  take  into  possession  all  the  debts  and  property 
^^longing  to  the  corporation  at  the  time  of  their  suspend* 
^^g  business;  (3)  that  the  directors  of  the  company,  by 
^*hose  authority  or  consent  the  securities  deposited  with 
^he  treasurer  of  the  company  as  guarantee  capital  was 
Siven  up,  be  decreed  to  replace  the  same,  or  to  bo  per- 
sonally liable  for  the  amounts  so  withdrawn,  and  that  the 
Other  defendants  may  be  decreed  to  replace  the  securities 
^y  them  withdrawn  from  the  hands  of  the  treasurer  of 
the  company  under  authority  or  pretence  of  a  resolution 
passed  at  a  meeting  of  the  company  in  April,  1851,  or 
^iiay  be  decreed  to  be  personally  liable  for  the  amount 
thereof  by  them  respectively  received,  with  interest,  and 
that   they  may  be  decreed  to  repay  to  the  company  the 
Amounts  respectively  received  by  them  as  interest  upon 
«uch  guarantee  capital;  that  the  guarantee  capital  may 
V^e  decreed  to  be  assets,  and  liable  to  be  assessed  for  its 
iyro  rata  share  of  the  debts  and  losses  of  the  company,  and 
that  tho  bonds  and  securities  substituted  by  order  of  the 
Vol.  II.  0 
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Chancellor,  in  lieu  of  the  securities  originally  given  as  a 
capital,  be  in  like  manner  appropriated  and  distributed 
under  the  decree  of  the  court. 

The  bill  is  essentially  vicious  both  in  its  frame  and  de- 
sign. It  is  in  no  sense  a  supplemental  bill  nor  a  bill  in 
the  nature  of  a  supplemental  bill.  It  is  not  in  aid  of  the 
original  bill.  It  seeks  a  different  object;  it  introduces 
new  parties ;  it  reports  new  facts,  charges,  and  specifica- 
tions having  no  connection  with  the  purpose  of  the  origi- 
nal bill. 

The  design  of  the  original  bill  was  to  have  the  insurance 
company  declared  insolvent,  a  receiver  appointed,  and  itt 
afiairs  wound  up  under  the  direction  of  the  court  Reliej 
was  sought  against  the  corporation  alone  at  the  hands  ol 
its  creditors. 

The  sole  design  of  the  present  bill  is  to  establish  the 
claims  of  the  corporation  against  persons  alleged  to  be  iU 
debtors  or  against  its  officers  who  have  made  themselvec 
liable  by  their  fraudulent  conduct.  Its  sole  design  is  tc 
have  the  guarantee  capital  declared  to  be  assets  for  the 
payment  of  the  debts  of  the  company ;  to  have  the  di 
rectors  who  parted  with  the  securities  constituting  sucl 
guarantee  capital,  and  the  parties  who  received  them  from 
the  treasurer  liable  therefor,  and  also  liable  for  such  in- 
terest as  they  may  have  respectively  received  upon  sucl: 
guarantee  capital  when  in  the  hands  of  the  treasurer.  ] 
say  this  is  the  sole  design  of  the  supplemental  bill,  for  it 
is  manifest  that  the  prayer  for  an  injunction  and  receive] 
has  been  or  may  be  fully  attained  under  the  original  bill 
without  the  least  reference  to  the  supplemental  matter. 

In  this  light  the  bill  is  in  no  sense  supplemental,  but  ii 
a  new  bill  for  a  new  purpose  against  new  parties ;  or  i 
the  bill,  by  reason  of  its  formal  prayer,  may  be  deemec 
to  include  as  well  the  purpose  of  the  original  bill  as  th( 
additional  purpose  of  securing  the  guarantee  capital  anc 
interest  thereon,  the  bill  is  bad  for  multifariousness. 

It  is  a  manifest  attempt  to  unite  with  a  bill  by  a  credit 
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or  of  an  insolvent  company  for  the  settlement  of  its 
sfiairs  under  the  provisions  of  the  statute  the  settlement 
of  disputed  claims  between  the  company  and  its  oflBcers, 
xiicmbers,  and  debtors.  Such  discordant  and  dissimilar 
olaims  cannot  be  united  in  one  suit. 

The  matters,  moreover,  which  are  introduced  into  the 
l>ill  as  supplemental  are  and  were  known  to  the  complain- 
ant before  the  making  of  the  decree  in  the  original  cause, 
or  if  they  have  arisen  since,  they  are  merely  cumulative 
evidence  in  support  of  charges  in  the  original  bill,  neither 
of  which  constitute  proper  matter  of  a  supplemental  bill. 
^orys  JEq.  PL  §  328,  §  332,  §  337 ;  Mitford's  PL  by  Jeremy 
61. 

There  are  other  matters  in  the  bill  which  render  it  de- 
riiurrable,  but  it  is  unnecessary  to  advert  to  them. 

The  objection  that  the  bill  was  filed  without  the  author- 
ity of  the  court  is  not  matter  of  demurrer,  though  the 
l>ill  upon  that  ground  may,  in  the  discretion  of  the  court, 
l>e  dismissed.  JEJager  v.  PricCj  2  Paiye  333 ;  1  Hoffman's 
CJfi.  Prac.  403;  Pedrick  v.  WhitCy  1  MetcalflQ. 

The  demurrer  is  sustained,  and  the  bill  dismissed. 

I  have  arrived  at  this  conclusion  with  the  less  reluc- 
tance because  it  is  obvious  that  no  possible  advantage  can 
Uecrue  to  the  creditor  from  prosecuting  the  claim  under 
this  bill.  Every  possible  advantage  within  the  legitimate 
Scope  of  the  original  bill  can  be  more  readily  attained 
Without  the  aid  of  the  supplement.  Every  other  object 
Bought  by  the  supplement  can  be  more  readily  attained 
in  another  mode.  This  suit  has  already  been  pending 
r&ine  years,  and  but  little  progress  has  been  made  towards 
the  satisfactory  adjustment  of  the  rights  of  the  creditors. 
"Xhis  new  bill,  in  the  shape  in  which  it  is  presented, 
^%'ould  be  the  signal  for  more  protracted  controversy. 

It  is  but  just  to  all  the  parties  that  this  controversy 
^liould  be  promptly  closed,  and  I  am  disposed  to  afford 
5^11  the  aid  in  the  power  of  the  court  to  promote  that  end. 
Ihe  main  question  attempted  to  be  raised  by  this  bill,  to 
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wit,  the  validity  of  the  guarantee  capital  in  the  hands  oi 
the  company,  has  already  been  decided  in  this  court.  It 
The  Trenton  Mutual  Life  and  Fire  Insurance  Co.  v.  McKtl 
way  and  others^  1  Beasley  133,  the  late  Chancellor,  in  ai 
elaborate  opinion,  pronounced  the  contract  upon  whicl 
the  securities  were  advanced  to  constitute  the  guarantee 
capital  against  public  policy  illegal  and  void.  That  sul 
was  instituted  for  the  foreclosure  of  one  of  the  mortgage: 
given  as  a  part  of  the  guaranty.  I  must  assume,  as  th< 
directors  were  acting  as  receivers  under  the  authority  o 
the  court,  that  the  suit  was  instituted  under  the  sanctioi 
of  the  Chancellor  for  the  express  purpose  of  testing  th( 
question.  In  this  view  I  should,  sitting  here,  feel  niysel 
bound  by  it,  and  so  far  as  this  case  is  concerned,  tha 
question  should  be  considered  as  at  rest.  The  bill,  how 
ever,  was  dismissed  without  prejudice  to  the  claim  of  th< 
complainants  for  interest  advanced  to  MeKelway  upon  th< 
contract. 

By  an  order  in  the  cause,  made  on  the  3d  of  December 
1858,  the  Chancellor,  while  denying  an  application  for  ai 
attachment  against  the  contributors  to  the  guarantee  capi 
tal  for  not  paying  the  interest,  gave  leave  to  counsel  ti 
institute  such  suit  as  he  might  be  advised  against  th( 
contributors  to  recover  the  interest.  That  question  i: 
therefore  an  open  one,  which  should  be  at  once  disposet 
of.  It  was  intimated,  upon  the  argument,  that  the  de- 
cision upon  the  validity  of  the  guarantee  cai>ital  in  the 
Kuit  against  MeKelway  was  not  satisfactory,  and  tbat 
counsel  desired  the  question  to  be  reviewed.  If  so,  it 
Bhould  be  done  not  in  this  court  but  in  the  Court  of  Ap- 
peals. Xo  appeal  was  taken  from  the  decree  in  favor  o 
MeKelway. 

If  the  directors  fail  to  take  prompt  steps  to-  have  th 
question  regarding  the  claim  for  interest  and  any  oth< 
question  in  the  way  of  a  settlement  finally  adjudicated, 
will  entertain  an  application  for  the  appointment  of  a  i^ 
oeiver. 
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If  the  securities  advanced  as  the  guarantee  capital  be- 
long to  the  company  they  should  be  collected  and  applied 
to  the  payment  of  its  policies.  If  the  contract  is  void,  as 
has  been  decided  by  the  Chancellor,  the  securities  should 
be  returned  to  their  owners,  and  not  kept  locked  in  the 
vaults  of  this  court. 

The  interest  of  a  parties  demand  all  prompt  adjustment 
of  this  controversy. 


UicuARD  Hunt,  a  lunatic,  and  Samuel  H.  Hunt,  his  guar- 
dian, 1-5.  Thomas  P.  Hunt. 

-^^^  iiiquiflition  of  lunacy  is  not  conclusive  evidence  on  the  question  of  inca- 
pacity. 
'^«  evidence  in  this  case  held  to  establish  the  fact,  that  the  grantee  waa 
^  Jicapable,  from  mental  incapacity,  to  make  the  deed  in  question.* 
'^11,  alfK),  that  the  conveyance  would  have  been  set  aside  on  the  further 
^oond  of  undue  influence  exercised  by  the  grantee  and  his  family  over 
"^e  grantor,  a  man  of  weak  mind,  the  consideration  of  the  deed  aUo 
^  leiDg  inadequate. 

Mc  Carter  J  for  complainant. 

Linrij  for  defendant. 

The  Chancellor.  This  bill  is  filed  to  set  aside  a  deed 
^^^*de  by  Richard  Hunt,  now  a  lunatic  under  guardian- 
ship, to  his  brother  Thomas  P.  Hunt,  the  defendant.  The 
^"^^ly  question  before  the  court  is  whether,  at  the  time  of 
^  *^  c  execution  of  the  deed,  the  defendant  was  so  far  de- 
^•^*ived  of  his  reason  as  to  be  incapable  of  contracting. 

The  evidence  in  the  case,  which  is  exceedingly  volumi- 

^*<3U8,  satisfactorily  establishes  the  following  facts:  The 

^'^iid  in  question,  in  the  year  1822,  was  assigned  by  com- 

^liaeioners  on  partition  to  Richard  Hunt,  as  a  part  of  his 

Luther's  estate.    He  was  then  of  full  age.    In  that  year  he 

0* 
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was  taken  to  the  lunatic  asylum  at  Blooniingdalo,  wl 
he  remained  under  treatment  as  a  lunatic  for  some  raon 
and  was  then  discharged  and  returned  home  in  comp 
with  his  brother,  but  not  restored  to  his  right  mind.  ' 
answer  admits  that  for  seven  years  after  he  contin 
insane,  though  with  lucid  intervals.  From  that  time 
has  virtually  been  under  the  charge  and  care  of 
brothers ;  his  land  has  been  rented  by  them  without 
consent,  and  at  times,  as  the  evidence  shows,  against 
will.  He  has  taken  no  intelligent  interest  in  or  con 
over  it;  he  has  never  been  assessed  or  paid  taxes  for 
land,  or  had  the  control  or  management  of  it ;  he 
been  regarded  aad  treated  by  bis  own  family  and 
others  as  of  unsound  mind ;  he  has  never  attended 
election  or  voted;  he  has  never  been  to  church  or 
ordinary  places  of  public  resort  and  assemblage ;  he 
never  attended  the  funeral  of  a  brother  or  sister  or  ot 
near  relative ;  he  has  threatened  hrs  mother  with  pei 
nal  violence,  and  has  heaped  upon  her  the  most  opj 
brious  epithets;  he  has  uttered  the  most  senseless  : 
shocking  blasphemies;  he  has  treated  female  mcmt 
of  his  family  with  indecency  and  insult ;  he  has,  oi 
great  variety  of  occasions,  by  his  language  and  his  c 
duct  shown  that  he  was  laboring  under  great  mental 
lusion,  at  other  times  under  extreme  mental  excitemc 
without  any  provoking  or  adequate  cause. 

In  1858,  a  commission  of  lunacy  issued  out  of  t 
court  at  the  instance  of  his  relatives.  An  inquisit 
was  taken  on  the  fifth  of  March,  of  that  year,  by  whicl 
was  found,  upon  the  unanimous  concurrence  of  fift< 
jui*ors,  his  neighbors  and  acquaintances,  that  at  the  ti 
of  taking  the  inquisition  the  said  Richard  Hunt  wa 
lunatic  of  unsound  mind,  not  capable  of  the  governm 
of  himself,  his  land  or  lands,  and  that  he  had  been  in 
same  atate  of  lunacy  for  the  space  of  thirty  years  t 
upwards.  That  inquisition  has  not  been  traversed,  s 
upon  its  finding  Richard  Hunt  is  now  under  guardians) 
as  a  lunatic. 
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The  evidence  of  the  inquisition  is  by  no  means  conclu- 
sive of  the  question  of  incapacity.  Sergcson  v.  Sealey,  2 
Aik.  §  412;  Stock  on  Lnnacy  27;  Whiteknack  v.  SU*yker^  1 
Green's  Ch.  R.  6. 

But  under  the  cireurostances  of  this  case  it  is  entitled 
to  very  respectful  consideration. 

It  would  be  unprofitable  to  discuss  the  evidence.     I 

liave  adverted  only  to  some  of  its  more  prominent  points, 

omitting  many  facts   of  equal   or  greater  significance. 

There  is  nothing,  in  my  judgment,  in  the  evidence  on  the 

part  of  the  defendant  to  overcome  or  materially  to  weaken 

^lie  ease  made  on  the  part  of  the  complainant.     The 

Evidence  satisfactorily  shows  that  at  the  time  of  the  con- 

]^oyance  from  Richard  Hunt  to  the  defendant   he  was 

^  ^competent,  by  reason  of  mental  incapacity,  to  make  a 

"binding  contract  for  the  conveyance  of  his  land,  and  on 

^Ixat  account  the  deed  should  be  set  aside. 

The  case  is  too  free  from  doubt  to  render  the  interven- 

"^ion  of  a  jury  necessary  of  expedient.    There  is  another 

ground  which  renders  a  reference  to  a  jury  undesirable. 

If  the  case  upon  the  ground  already  stated  admitted  in 

^>iy  mind  of  any  doubt,  I  should,  nevertheless,  feel  con- 

^t.  rained  to   set  aside  this  deed   upon  another  ground 

^•stablished  by  the  evidence,  riz.  for  the  reason  that  the 

g'lrantor  was  of  weak  mind ;  that  at  the  time  of  the  con- 

'V'  eyance,  and  for  a  long  time  previous,  he  was  a  member 

of  the  family  of  the  brother  to  whom  the  conveyance  was 

roade,  an  inmate  of  his  family,  dependent  upon  him  for 

^18  daily  comforts,  to  some  extent  under  his  control,  and 

iti  a  situation  to  be  influenced  and  controlled  by  him  ;  that 

^Jio  evidence  shows  that  undue  influences  by  the  grantee 

^'^  by  members  of  his  family  were  used  to  operate  upon  the 

^-opes  and  fears  of  the  grantor;  that  the  circumstances 

"^^^ndinff  the  execution  of  the  contract  were  such  as  to 

J^«stify  the  belief  that  it  was  not  understandingly  made, 

^^d  that  it  was  made  upon  a  very  inadequate  cousidera- 

tiou^ 
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If,  therefore,  I  have  entirely  misapprehended  the  force 
and  conclusiveness  of  the  evidence  upon  the  first  ground, 
the  complainant  would,  nevertheless,  be  entitled  to  relief 
in  equity  against  the  contract. 

The  complainant  is  entitled  to  relief.  But  the  deed 
will  be  set  aside  upon  equitable  terms.  All  the  moneys 
advanced  by  the  defendant  as  a  consideration  for  the  con- 
veyance must  be  refunded,  and  all  debts  justly  due  from 
the  grantee  to  the  defendant,  which  were  discharged  or 
released  as  a  part  consideration,  must  be  paid,  and  the 
obligation  entered  into  by  the  grantee  cancelled  and  given 
up.  There  must  be  a  reference  to  a  master  to  take  an 
account. 


William  Smith  vs.  Shade ach  Smith  and  others. 

Tlie  testator  directed  his  real  and  personal  estate  to  be  divided  into  fo"«Ai" 
teen  equal  j-art**,  and  devised  and  bequeathed  one  fourteenth  part  to  ^"^^^ 
son  JjimeB,  disposing  of  the  residue  among  his  other  children.  By  a  e"*^  »^" 
sequent  clause  in  his  will,  the  testator  ordered  that  from  the  valu*^  ^^ 
the  estate  devised  and  bequeathed  to  his  children,  his  executors  sho"***^ 
deduct,  respectively,  the  amount  of  "money  heretofore  paid  and  ^ 
vancud  to  or  for  cither  of  my  said  children,  or  to  either  of  the  husb^''*^ 
of  my  said  daughters,  and  all  other  moneys  and  accounts  in  which  t.1*^^"^ 
may  be  severally  indebted  to  me  at  the  time  of  my  decease." 

At  the  time  of  testator's  death  James  was  indebted  to  him. 

James'  share  in  the  land  devised  under  the  will  was  claimed  by  virti*^  ^ 
an  assignment  which  he  had  made,  and  also  by  force  of  a  sheriff'*  f»^^*^ 
under  a  judgment. 

Held,  that  the  claim  of  the  executors  to  deduct  the  debts  due  the  cs-'t--^ 
from  Jarae.*'  share  of  the  proceeds  of  lands  sold  under  procoedingB  in  f^^ 
tiiion  was  paramount  to  the  rights  acquired  by  the  assignment  or     "^ 
shoritf 's  Fak*. 


Hamilton,  for  the  applicant. 
Linn,  for  the  heirs. 
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The  Chancellor.    Upon  a  bill  for  partition  among  the 

devidees  of  !S'atban  Smith,  late  of  the  county  of  Sussex, 

deceased,  the  land,  not  being  susceptible  of  partition,  was 

sold,  in  order  that  the  proceeds  might  be  divided  under 

the  direction  of  the  court.     The  share  of  James  Smith, 

one  of  the  devisees,  is  claimed  by  William  Smith,  by 

virtue  of  an  assignment  to  him  from  James,  and  an  order 

in  his  favor  for  the  payment  of  the  money.     He  also 

claims  under  a  sale  and  conveyance  by  virtue  of  a  judg- 

ineiit  and  execution  against  James,  made  by  the  sherift' 

of  the  county  of  Sussex  prior  to  the  master's  sale  under 

the  proceedings  in  partition.     This  claim  is  resisted  on 

^-*ohalf  of  the  other  devisees  under  the  will. 

The  interest  of  James  Smith  in  the  land  and  in  the 
l»roeeeds  of  the  sale,  whatever  it  may  be  by  virtue  of  the 
sheriff's  deed  and  of  the  assignment,  is  vested  in  William. 
Tlic  only  question  is,  what  estate,  if  any,  in  the  land  had 
'^uines  under  the  will  of  his  father. 

The  testator  directed  his  real  and  personal  estate  to  be 
divided  into  fourteen  equal  parts.  He  devised  and  be- 
^lUeathed  to  his  executors  five  equal  fourteenth  parts  in 
"^i^ust  for  five  of  his  children,  and  one  equal  fourteenth 
l>nrt  t6  each  of  his  other  children,  including  James. 

JJy  a  subsequent  clause  in  the  will,  the  te.-^tator  ordered 
^lid  directed  as  follows,  viz.  "It  is  my  will,  and  I  hereby 
Order  and  direct,  that  from  the  value  of  the  share  of  my 
Suid  estate  devised  and  bequeathed  in  trust  for  my  five 
oliildren  first  above  named,  and  also  from  the  value  of 
ouch  of  the  shares  of  my  said  estate  herein  devised  and 
l>equoathed  to  my  other  children,  my  said  executors  de- 
<luct,  respectively,  the  amount  of  money  which  I  have 
lieretofore  paid  and  advanced,  or  may  hereafter  pjiy  and 
iiJvance  to  or  for  either  of  my  said  children,  or  to  either 
of  the  husbands   of  my  said  daughters,  and  all  other 
moueys  and  accounts  in  which  they  may  be  severally  in- 
debted to  me  at  the  time  of  my  decease.'' 

At  the  time  of  the  teatatar's  death  hia  aon  James  was 
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indebted  to  him  in  a  large  amount.  Ilis  share  of  th< 
personal  estate  was  retained  by  the  executors,  and  divide< 
among  the  other  children  of  the  testator,  but  not  in  ai 
amount  sufficient  to  equalize  the  shares  under  the  will 
A  large  balance  was  still  due,  for  which  the  executor 
hold  a  judgment  against  him. 

The  provisions  of  the  will  are  too  clear  to  admit  o 
doubt.  The  testator  unquestionably  intended  that  hi 
entire  estate,  real  and  personal,  should  be  equally  dividec 
among  all  his  children — language  cannot  make  it  plainer 
The  two  clauses  of  the  will  are  to  be  taken  in  connection 
and  so  read  as  to  make  one  harmonious  provision.  H< 
did  not  intend  to  devise  one  equal  fourteenth  of  his  lane 
absolutely  to  each  child — no  matter  what  might  be  th( 
amount  of  his  or  her  indebtedness,  and  leave  his  estate  t< 
the  hazard  of  recovering  back  the  surplus — any  more  thar 
he  intended  to  vest  absolutely  in  each  legatee  a  right  t( 
one  fourteenth  of  the  personal  estate.  What  the  testate: 
intended,  and  what  the  will  eftects  is,  to  give  to  eacl 
legatee  and  devisee  an  equal  fourteenth  of  the  entin 
estate  charged  with  the  payment  of  his  debts.  The  de 
sign  is  accomplished  by  including  the  debt  of  each  chile 
in  the  aggregate  of  the  estate,  and  giving  each  child  t 
share  of  the  gross  amount,  less  his  individual  indebted 
ness.  To  object  that  the  title  is  in  the  heir,  and  that  th< 
executors  are  not  empowered  by  the  testator  to  sell  the  lan( 
or  effect  an  equal  division,  is  dealing  with  the  shadow 
and  not  with  the  substance.  It  is  the  duty  of  the  execu 
tors  to  see  that  the  intention  of  the  testator  is  carried  int< 
effect,  and  that  each  child  receives  his  equal  share  accord 
ing  to  the  provisions  of  the  will;  and  if  the  executor 
lack  the  necessary  power,  this  court  will  aid  them  ii 
effectuating  that  purpose.  Neither  the  want  of  power  ir 
the  executors  nor  their  mistakes  (if  any  have  been  com 
mitted)  in  the  settlement  of  the  estate,  nor  even  theii 
wilful  misconduct,  will  be  permitted  to  defeat  the  cleaJ 
intent  of  the  testator  and  the  legal  rights  of  the  devisees. 
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The  land  has  been  sold ;  the  fund  is  now  in  court,  and 
under  its  control ;  there  is  no  difficulty  in  carrying  out 
the  provisions  of  the  will,  and  it  is  the  duty  of  the  court 
to  dispose  of  the  fund  in  accordance  with  that  purpose. 
This  was  one  of  the  purposes  for  which  this  proceeding 
^as  instituted.     The  bill  was  filed  by  William  Smith,  one 
of  the  devisees,  and  also  one  of  the  executors  of  the  will 
of  Nathan  Smith.     After  reciting  the  provisions  of  the 
'^"ill,  the  bill  charges  that  the  interest  of  the  devisees  re- 
quires that  a  partition  be  made;  but  inasmuch  as  the  lands 
^vere  so  circumstanced  that  a  sale  thereof  would  be  ne* 
ceasary  in  order  to  a  fair  division  of  the  estate  of  Nathan 
Smith  between  his  children  according  to  the  directions  of  his 
^flly  and  as  doubts  were  entertained  whether  such  divi- 
sion could  be  fairly  made,  except  by  the  intervention  of 
this  court,  therefore  the  aid  of  the  court  was  invoked* 
The  sale  has  been  made  in  pursuance  of  that  prayer.  The 
complainant  now  claims  the  one  fourteenth  part  of  the 
proceeds  of  the  sale  by  virtue  of  an  individual  judgment 
^f  his  own  against  his  brother.     lie  certainly  can  claim 
^o  higher  or  better  right  under  the  judgment  than  the 
debtor  himself  had.    He  took  under  the  will  the  one 
fourteenth  subject  to  the  payment  of  his  debts  to  the 
^tate.     The  proceeds  of  the  sale  of  James'  fourteenth 
'"^Uat  be  applied  first  to  equalize  the  shares  of  all  the 
children  of  the  testator,  as  required  by  the  will,  and  the 
^^rplus,  if  any,  must  be  paid  to  the  judgment  creditors. 
There  is  nothing  in  the  objection  that  the  executors,  as 
3^^  oh,  are  not  before  this  court.     It  is  not  necessary  that 
tb^y  should  be  to  enable  the  court  to  direct  the  disposi- 
tion of  the  fund.     That  is  done  for  the  benefit  of  those 
interested  in  the  estate  who  are  before  the  court.     It  will 
be   the  duty  of  the  executors  to  carry  the  direction  into 
eSect — at  any  rate  this  objection  does  not  lie  in  the  mouth 
of  AVilliam  Smith,  who  is  himself  one  of  the  executors, 
and  who  is  bound  to  see  that  the  provisions  of  the  will 
are  carried  into  effect. 


\ 
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Francis  Price  vs.  Charles  G.  Sisson  and  others. 

By  force  of  the  statute,  a  decree  directing  a  conveyance  to  be  made  wesf^r  ts 
the  OHtate,  so  that  the  right8  of  the  parties,  in  case  of  a  variance  betweer  -^sn 
the  teriiiH  of  tho  decree  and  of  the  con ve3'^ance,  must  depend  upon  th^^^^ne 
former  rather  than  upon  the  Litter. 

The  ternirt  of  such  decree  must  bo  construed  precisely  as  the  convey anc  -— 'i:e 
itself  would  he. 

A  conveyance  to  the  grantees  and  their  heirs  for  the  use  of  the  grante< 
and  their  heirs,  in  trust  for  the  persons  beneficially  interested,  does  nc 
vest  the  legal  estate  in  the  latter  by  virtue  of  the  statute  for  transferrin 
uses  into  possession. 

And  where  the  deed  is  thus  technically  drawn  the  trustees  take  the  legi^^eal 
estate  l)y  virtue  of  the  limitation  without  the  aid  of  any  reaaoning  dc-^  e- 
rivcd  from  the  nature  of  the  estate. 

In  construing  limitations  of  trusts  courts  of  equity  adopt  the  rule  of  la' —  -jw 
applicable  to  legal  estates. 

An  estato  was  conveyed  to  the  grantees  in  trust  to  permit  the  grantor  an^     'jd 
his  family  and  tlie  father  of  the  grantor,  during  their  lives  respectiveli^-^    v, 
to  enjoy  the  cstaio,  and  lake  the  rents  and  profits  thereof,  and  after  the   -=^'ir 
death  in  trust  to  convey  the  premises  to  the  son  of  the  grantor  and  "W^     to 
such  other  lawful  issuo  as  th»>  grantor  may  then  have  living,  share  ar—      id 
share  nlike  in  fee  simple,  as  soon  as  he  or  they  arrive  at  age*' — hclfi,ih^     at 
the  son  of  grantor  had  a  veste<i  interest,  which  was  not  determinable l=*y 
his  death  before  the  happening  of  the  contingency  upon  which  the  ^^^^        "*>I 
estate  was  to  be  conveyed  to  him,  viz.  the  determination  of  the  intervenir       *  ig 
life  estates.   The  general  rule,  as  applied  to  legal  estates,  is  no  remaind  ^r 

will  be  construed  to  be  contingent  which  may  consistently  with  the  i  n- 

f^ntiun  be  deemed  vested. 

It  is  the  uncertainty  of  the  right  of  enjoyment  which  renders  the  remaind^CT  er 
contingent,  not  the  uncertainty  of  the  actual  enjoyment. 

In  a  deed,  the  word  "  issue  "  is  universally  a  word  of  purchase,  and  whe—  n- 
ever  the  word  is  made  use  of  as  a  word  of  purchase^  either  in  a  deed  or 
in  a  will,  it  is  synonymous  and  coextensive  with  the  term  *' descendant -^=- ' 


The  case  was  heard  on  bill,  answer,  and  proofs. 

Bradley  and  William  Pennington^  for  complainant. 

Zabrlskle,  for  defendants. 

TuE  CuANCELLOR.     On  the  10th  of  December,  1800, 
Mindert  Garrabrauts,  jun.,  intermarried  with  Effie,  the 
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gliter  of  John  Van  Houten,  and  on  the  29th  of  Sep- 
iber,  1801,  had  by  her  issue  one  son,  Mindert  Garra- 
nts  (3d).  On  the  10th  of  August,  1807,  he  executed 
John  Van  Houten,  the  father,  and  Helmah  Van 
iten,  the  brother  of  his  wife,  a  conveyance  in  fee 
pie  of  all  his  real  estate,  including  a  tract  of  about 
;'  acres  at  Slouger,  in  trust  for  certain  purposes  therein 
cified. 

>n  the  29th  of  June,  1808,  a  bill  was  filed  in  this  court 
the  grantor  in  the  said  deed,  Mindert  Garrabrants, 
.,  against  the  grantee  and  his  wife  and  only  child, 
ui  que  trusts  therein  named,  praying  that  the  said  deed 
fht  be  set  aside  and  made  void,  as  executed  by  mistake. 
3  trustees  answered,  admitting  that  the  deed,  as  exe- 
ed,  was  not  in  all  respects  in  conformity  with  the 
ecnient  under  which  the  same  was  executed.  A 
ree  was  therefoie  made,  on  the  9th  of  September, 
8,  declaring  the  said  instrument  to  be  utterly  void  and 
lo  eftect^  and  decreeing  that  the  dame  should  be  set 
le,  vacated,  and  annulled,  both  at  law  and  in  equity. 
Lnrl  it  was  in  and  by  the  said  decree  further  ordered^ 
idged,  and  decreed,  that  the  said  Mindert  Garrabrants, 
.,  should,  on  or  before  the  third  Tuesday  in  November 
u  next,  execute  and  deliver  to  the  said  John  Van 
uten  and  Ilelmah  Van  Houten  a  conveyance  of  the 
ds  described  in  the  deed  of  the  10th  of  August,  1807, 
:ru8t,  that  the  grantees,  and  the  survivor  of  them  and 

heirs  of  such  survivor,  should  permit  Mindert  Garra- 
nts,  jun.,  and  his  family,  and  Mindert  Garrabrants^ 
.,  the  father  of  Mindert  Garrabrants,  jun.,  during  their 
is,  respGctivcl}',  to  occuj»y  and  possess  the  messuages 
1  tenements,  and  the  rents,  issues,  and  profits  thereof, 

the  support  and  maintenance  of  the  said  Mindert 
rrabrants,  jun.,  and  of  his  father,  Mindert  Garrabrants, 
I.,  during  his  life;  and  upon  this  further  trust,  that 
er  the  decease  of  the  said  Mindert  Garrabrants,  jun., 
I  of  his  father^  Mindert  Garrabrants,  sen.,  that  then  the 
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said  trustees  and  the  survivor  of  them,  and  the  heirs  oi 
such  survivor,  shall  convey  the  whole  of  the  said  premis 
to  the  said  Mindert  Garrabrants  (3d),  sou  of  the  saic 
Mindert  Garrabrants,  jun.,  and  Effie  his  wife,  and  to  eucli 
other  lawful  issue  as  he,  the  said  Mindert  Garrabrants-^  , 
jun.,  may  then  have  living,  share  and  share  alike  in  fee — jp 
simple,  as  soon  as  he  or  they  arrive  of  age,  (reserving  to 
the  widow  of  the  said  Mindert  Garrabrants,  jun.,  if  anj 
he  should  leave,  the  said  widow's  legal  estate  of  dower  ir 
the  said  premises). 

The  conveyance  was  not  executed  within  the  time  ap-- 
pointed  by  the  decree ;  but  on  the  19th  of  March,  180fl 
Mindert  Garrabrants,  jun.,  executed  a  deed  for  the  samc^  e 
premises  to  the  grantees  in  the  former  deed  upon  trusts  ^:i8 
slightly  variant  in  terms  from  the  language  of  the  decree  ^^. 
The  deed  contains  no  recital  of  a  reference  to  the  decrees  ® 
in  chancery,  but  the  bill  of  complaint  in  this  cause  charges.  ^^ 
and  the  answer  admits,  that  it  was  made  in  complianc^^  e 
and  in  conformity  with  the  said  decree. 

Mindert  Garrabrants  (3d)  came  of  age  on  the  29th  or  ^^ 
September,  1822.  On  the  29th  of  July,  1825,  Minder^  ^^ 
Garrabrants  (1st),  one  of  the  cestui  que  trusts  for  life,  died.-  ^' 
In  the  years  1834,  1835,  and  1836,  Mindert  Garrabrant^^==^. 
(3d),  by  deed  of  conveyance  and  sale,  with  covenants  ot^^  * 

general  ^varranty,  conveyed  the  tract  at  Slonger,  in  sepa— 

rate  parcels,  to  difterent  purchasers.     These  titles  subse 

quently  became  united  in  Francis  Price,  the  present  com- 

plainant,  who  claims  a  fee  in  the  premises  from  Mindert 
Garrabrants  (3d). 

Mindert  Garrabrants  (2d),  the  grantor  in  tlxe  deed  of 
trust,  and  one  of  the  cestui  que  trusts  for  life  under  it,  sur- 
vived his  son,  and  died  on  the  3d  of  September,  1846. 
He  left  no  issue  other  than  the  two  daughters  of  his  son, 
Mindert  Garrabrants  (3d). 

Mindert  Garrabrants  (3d)  died  on  the  1st  of  May,  1837, 
leaving  two  daughters,  infants  of  tender  years,  Mary        ] 
Elizabeth,  who  intermarried  with  Charles  G.  Sisson,  and        ^ 
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Xlffie,  who  intermarried  with  James  Van  Buskirk,  de- 
fendants in  this  ^it. 

John  Van  Houten  and  Helmah  Van  Houten,  the  trustees 
in  the  deed  of  trust,  both  died  in  the  lifetimes  of  the 
cestui  que  trusts  of  the  life  estates  in  the  lands  conveyed  on 
the  17th  of  May,  1852.  John  H.  Van  Houten,  only  son 
tind  heir  at  law  of  Helmah  Van  Houten,  the  surviving 
trustee,  made  a  conveyance  of  the  trust  property  specified 
in  the  deed  of  trust  to  the  two  daughters  of  Miudert  Gar- 
rabrants  (3d),  as  the  only  lawful  issue  of  the  said  Mindert 
<.4arrabrants  (2d)  living  at  his  death. 

An  action  at  law  having  been  commenced  by  them  for 
the  recovery  of  the  property  at  Slonger,  the  complainants 
£led  their  bill  in  this  cause  to  restrain  the  defendants  from 
lurther  proceeding  at  law  and  for  tlte  confirmation  of 
their  title. 

The  main  controversy  in  this  cause  arises  upon  the  true 
oonstruction  of  the  trust  deed  executed  by  Mindert  Gar- 
I'abrants,  jun.,  under  the  authority  of  a  decree  of  this 
oourt,  bearing  date  on  the  9th  of  September,  1808. 

Both  parties  claim  under  that  conveyance.     The  com- 
plainant claims  under  a  title  derived  through  Mindert 
Qarrabrants  the  third,  one  of  the  cestui  que  trusts.    The 
defendants,  two  of  the  children  of  Mindert  Garrabrants 
the  third,  claim  the  premises,  not  through  their  father, 
l)ut  by  virtue  of  a  deed  executed  by  the  trustee  to  them 
us  the  lawful  issue  of  their  grandfather,  Mindert  Garra- 
\>rant8  the  second,  pursuant  to  the  provisions  of  the  trust. 
It  will  be  assumed,  for  the  purpose  of  the  investigation, 
that  the  entire  estate,  legal  or  equitable,  to  which  Min- 
dert Garrabrants  the  third  was  entitled  has  been  legally 
transferred  to  and  vested  in  the  complainant. 

What  estate  did  Mindert  Garrabrants  (3d)  take  under 
that  deed  or  decree  ? 

By  the  act  of  June  13th,  1799,  §  47,  which  at  the  date 
of  the  decree  was  and  still  is  in  force,  it  is  enacted,  that 
where  a  decree  of  the  Court  of  Chancery  shall  be  ipade 
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for  a  conveyance,  release,  or  acquittance,  and  the  partj ' 

against  whom  the  said  decree  shall  pass  shall  not  complj — =«^ 
therewith  by  the  time  appointed,  then  such  decree  shal^T  .1 
be  considered  and  taken  in  all  courts  of  law  and  equity  Urn  jo 
have  the  same  operation  and  effect,  and  be  as  available^^e 
as  if  the  conveyance,  release,  or  acquittance  had  beeiMnira 
executed  conformably  to  such  decree.  Pata*son's  Law^^^  —5 
433,  §  47;  Isixon's  Dig.  94,  §  56. 

The  time  limited  by  the  decree  for  the  delivery  of  th^^  je 
conveyance  was  the  3d  of  November,  1808.  It  was  not'  ^iDt 
delivered  till  the  15th  of  Marcli,  1809.  By  force  of  th^  ^e 
statute,  therefore,  the  decree  has  the  same  operation  anc^  ^d 
eftect  as  if  the  conveyance  had  been  executed  conforma- -^QB- 
bly  to  the  decree.  By  operation  of  the  decree  the  titl^  -ie 
vested  before  the  deed  was  executed.  The  rights  of  the^  mq 
parties,  therefore,  in  case  of  a  variance  between  the  terma  ^is 
of  the  decree  and  of  the  conveyance,  must  depend  upoii=«^  n 
the  former  rather  than  upon  the  latter.  The  bill  in  thi^  -Ss 
case  charges,  and  the  answer  admits,  that  the  conveyances  -^ 
was  made  in  compliance  and  in  conformity  with  the  de-^s- 
cree.    If,  however,  in  the  progress  of  the  investigation  if  -St 

shall  appear  that  the  deed  contains  any  clause  adverse  tt ^  ^ 

the  title  of  Mindert  Garrab rants  (3d)  or  those  claimin^^S^ 
under  him,  his  rights  cannot  thereby  be  prejudiced.  A#"  -^^ 
the  time  of  the  conveyance  he  was  an  infant,  and  how—  ^- 
ever  the  rights  of  the  parties  to  the  conveyance  compe— ^^* 
tent  to  contract  might  be  affected  by  giving  or  accepting^^SS 
a  conveyance  variant  from  the  terms  of  the  decree,  it  i^^  ^^ 
clear  that  an  infant  could  not  thua  be  deprived  of  hi^*  -** 
rights  under  the  decree. 

Again,  the  terms  of  the  decree  must  be  construed  pre-   ^" 
cisely  as  the  conveyance  itself  would  be  if  executed  within^r:^ 
the  time  appointed  for  its  execution.     The  language  o*:^  ^^ 
the  statute  is,  that  the  decree  shall  be  taken  to  have  the 
same  operation  and  effect,  and  be  as  available  as  if  the 
conveyance  had  been  executed  conformably  to  the  decree  "^• 
The  same  principles  of  interpretation,  therefore,  ace  tc 
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i  as  if  the  terms  of  the  decree  were  duly  and, 
►odied  in  the  conveyance. 

hese  suggestions  in  regard  to  the  nature  and 
the  investigation,  we  approach  the  immediate 
•  our  inquiry.  What  estate  did  Mindert  Garra- 
ce  by  virtue  of  the  decree  ? 
terms  of  the  deed,  the  legal  estate  vested  in  the 
e  grantees  in  trust  for  the  persons  beneficially 
.  The  trust  was  not  executed  by  the  statute  for 
iig  uses  into  possession,  so  as  to  vest  the  legal 
the  cestui  (pi.e  trusts,  or  in  either  of  them.  The 
clinically  drawn  for  the  creation  oT  a  trust  estate, 
uished  from  the  legal  title.  The  conveyance  is 
he  grantees  and  their  heirs,  for  the  use  of  the 
md  tlieir  heirs,  in  trust  for  the  persons  benefi- 
restcd  in  the  grant.  This  is  the  precise  formula 
•cation  of  a  trust.     2  Bla,  Com.  336,  Christian's 

a  use  is  limited  upon  a  use  the  statute  executes 
first  use.  2  Bla.  Com.  336;  1  Cruise's  Dig.  453, 
1,  §  1 ;  IMon  Trustees  63,  229. 
miliar  principle  is  thus  distinctly  stated  because 
argument  it  was  strongly  urged,  that  inasmuch 
terms  of  the  trust  the  grantees  were  not  to  pay 
and  profits  to  Mindert  Garrabrants  (Ist)  and 
Lrarrabrants  (2d),  but  to  permit  them  during 
active  lives  to  occupy  and  possess  the  estate,  and 
and  profits  thereof,  during  their  I'espective  lives, 
IS  executed  by  the  statute,  and  that  they  had, 
ly,  a  legal  estate  for  life.  There  is  a  numerous 
ises  which  hold,  that  where  the  donee  to  uses  is 
permit  the  cestui  que  use  to  take  and  receive  the 
profits,  or  to  occupy  and  enjoy  the  estate, 'ho 
reated,  but  the  estate  will  be  vested  by  the 
the  person  who  is  to  receive  the  rents.  But 
;  the  limitation  of  another  general  rule,  viz.  that 
B  donee  to  uses  is  intrusted  with  duties  or 
p* 


174  CASES  IN  CHANCERY. 


Price  V.  Sisson. 


powers,  for  the  due  discharge  of  which  it  is  requisite  tha^^  at 
he  should  take  the  legal  estate,  the  use  is  not  executedlEz^d, 
but  a  trust  arises.  If,  on  the  other  hand,  the  duties  inMT-Mm- 
posed  on  the  trustee  are  not  such  as  to  require  that  h  M=*e 
should  take  the  legal  estate  the  use  is  executed.  JBarke'^=^-er 
V.  Greenwood,  4  Mccs  <f  IV.  429;  Bill  on  Trustees  229,  23Kr  -1, 
2'>3,  and  cases  cited  in  vole  (f. 

This  rule  applies  where  the  conveyance  is  to  the  tru^  js- 
tees  to  the  (fsc  of  another,  hut  where  the  convej-auce  is  t  z9to 
the  trustees  and  to  the  use  of  the  trustees,  they  take  th  .^r  .le 
legal  estate  by  virtue  of  the  limitation  without  the  aid  i — .^of 
any  reasoning  derived  from  the  nature  of  the  trust.  Pou^^'^' 
ejl  on  Dcv.  {Jarman)  220,  221,  note  7  ;  HUl  on  Trustees  23S-  -5. 

Tlie  entire  letjal  estate  under  the  conveyance  is  unqucj^  ^^ 
tionably  vested  iu  the  immediate  grantees,  John  Va  -*» 
IFouten  and  Ilelmah  Van  ITouten,  with  limitations  cru^^f 
trusts  to  Mindert  Garrabrants  (1st)  and  Mindert  Garn*'"^sai- 
brantfl  (2d)  for  their  respective  lives,  and  then  over  t^  ^^^ 
Mindert  Garrabrants  (3(1)  and  the  other  lawful  issue  a^===-^f 
Mindert  Garrabrants  (2d). 

In  construing  limitations  of  trusts,  courts  of  equit^^  'y 
adopt  the  rules  of  law  applicable  to  legal  estates.  Decla-^^" 
rations  of  trust,  either  of  real  or  personal  estate,  ar^  '^^ 
construed  in  the  same  manner  as  comnH>n  law  convey^*^^'" 
ances  where  an  estate  is  finally  limited  by  deed.  4  Cruis^  -^=^f 
310,  tide  32,  c.  19,  §  65 ;  1  Sanders  on  Uses  and  Trusts  280il^- 

I  am  of  opinion,  said  Lord  Nortbington  in  Wright  v-^^^;^^. 
Pearson  (1  Uden  125),  that  a  limitation  in  trust,  perfected  '^^ 
and  deelared  by  a  testator,  must  have  the  same  constrnc^:^^" 
tion  as  the  devise  of  an  estate  executed.  The  rule,  not^"  *•** 
withstanding  some  conflict  among  the  earliest  case^a^  "*^» 
appears  to  be  satisfactorily  settled.  Cases  Temp.,  Talbc^^^^ 
19t  Lord  Glenorcky  v.  Bosville ;  Jones  v.  Morgan^  1  Bro.  C — ^* 
a  222 ;  Garth  v.  Baldwin,  2  Vesey  656. 

Regarding  the  trusts  under  the  conveyance  as  execute^£^> 
and  the  limitations  of  the  equitable  interest  as  complet  — ^^^ 
and  final,  so  that  the  limitations  of  trust  are  to  be  con 
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strued  by  the  rules  of  law  applicable  to  legal  estates,  let  us 
examine  what  estate  is  given  to  Mindert  Garrabrants  (3d). 
The  "estate  is  conveyed  to  the  grantees  in  trust  to  permit 
the  grantor  and  his  family  and  the  father  of  the  grantor, 
during  their  lives,  respectively,  to  enjoy  the  estate,  and 
tiike  the  rents  and  profits  thereof,  and  after  their  death 
in  trust,  to  convey  the  whole  of  said  premises  to  Mindert 
<jarrabrants  (3d),  the  son  of  the  grantor,  and  to  such  other 
lawful  issue  as  the  grantor  may  then  have  living,  share 
and  share  alike  in  fee  simple,  as  soon  as  lie  or  they  arrive 
at  age.  Divesting  the  estates  of  the  cef'tui  que  tresis  of 
their  character  as  trusts,  and  treating  them  as  pure  legal 
<»8tates,  the  grant  would  be  to  Mindert  Garrabrants  (Ist) 
iind  Mindert  Garrabrants  (2d)  an  estate  for  their  joint 
lives  and  the  life  of  the  survivor  of  them,  with  remainder 
to  Mindert  Garrabrants  (3(1)  and  such  other  lawful  issue 
as  Mindert  Garrabrants  (2d)  may  then  have,  as  tenants  in 
common  in  fee  simple,  share  and  share  alike,  to  be  en- 
joyed as  they  severally  attain  the  age  of  twenty-one  years. 
This  is  stating  the  case  most  strongly  in  favor  of  the  com- 
plainant, and  rests  on  the  assumption  that,  by  the  con- 
veyances, an  equitable  estate  in  remainder  is  vested  in 
^lindert  Garrabrants  (3d),  which  was  not  liable  to  be  de- 
feated by  his  death  before  the  determination  of  the  inter- 
vening estates  for  life  of  his  father  and  grandfather.  The 
defendants  maintain  that  no  estate  whatever,  legal  or 
equitable,  by  the  terms  of  the  grant,  vests  in  Mindert 
^Garrabrants  (3d).  That  the  legal  estate  is  wholly  in  the 
trustees,  and  the  right  to  the  conveyance  of  the  estate, 
legal  or  equitable,  in  Mindert  Garrabrants  (3d)  is  con- 
tingent upon  his  surviving  both  the  tenants  for  life.  I 
think  it  clear,  however,  that  under  the  conveyance  Min- 
*lert  Garrabrants  (3d)  had  an  equitable  interest,  vk.  to 
liave  the  whole  estate,  legal  and  equitable,  conveyed  to 
liim  upon  the  determination  of  the  life  estates  of  his 
father  and  grandfather.  Construing  the  limitation  of 
trust  by  the  same  principles  which  govern  in  the  cou- 
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struction  of  the  legal  estates,  the  interest  of  Minder^  *• 
Garrabrants  (3cl)  is  a  vested  interest,  which  is  not  de-  - 
terminable  by  his  death  before  the  happening  of  the  eon  - 
tingcney  upon  which  the  legal  estate  is  to  be  conveyed  ti  -a 
him,  viz.  the  determination  of  the  intervening  life  estates       - 

The  rule,  as  applied  to  legal  estates,  is  that  no  remain  

der  will  be  construed  to  be  contingent  which  may  con  — 
sistently  with  the  intention  be  deemed  vested.  Ever;^^^ 
remainiler  man  may  die  without  issue  beforfe  the  deatl  x 
of  the  tenants  for  life.  It  is  the  present  capacity  o  ~^ 
taking  eftect  in  possession,  if  the  possession  would  be  - 
come  vacant  before  the  estate  limited  in  remainder  de  — 
terminer,  that  distinguishes  a  vested  from  a  contingen  ^t 
remainder.   Fearnc  on  Rem,  149  {\th  cd,) ;  Kent's  Com.  20S—  - 

A  remainder,  says  Chancellor  Walworth,  is  vested  in: — i 
interest  where  the  person  is  in   being  and  ascertained 
who  will,  if  he  lives,  have  an  absolute  and  iramediatt^s^ 
right  to  the  possession  of  the  land  upon  the  ceasing  o^^  ^ 
failure  of  all  the  precedent  estates,  provided  the  estat^^"* 
limited  to  him  by  the  remainder  shall  so  long  continne   -^^ 
In  other  words,  where  the  remainder  man*8  rights  to  ar"^^ 
estate  in  possession  cannot  be  defeated  by  third  persons     ^ 
or  contingent  events,  or  by  the  failure  of  a  conditioi   -^■^ 
precedent  if  he  lives,  and  the  estate  limited  to  him  hy^ZL^y 
way  of  remainder  continues  till  all  the  precedent  estates:  '^^ 
are  determined,  his  remainder  is  vested  in  interest.  Haw"'^^' 
lef/  V.  James,  5  Paige  4GG. 

A  remainder  is  contingent,  although  the  reroainde  -^r 
man  is  in  being  and  ascertained,  so  long  as  it  remain  -^^^ 
uncertain  whether  he  will  be  absolutely  entitled  to  th^  -•^ 
estate  limited  to  him  in  remainder  if  he  lives,  and  suclB"  -^ 
estate  continues  until  all  the  precedent  estates  have  ceased^E^^^* 
Ibid  407. 

When  the  person  to  whom  a  remainder  after  a  lif*"'^*'^ 
estate  is  limited  is  ascertained,  and  the  event  upon  whicM^^'^ 
it  is  to  take  effect  is  certain  to  happen,  it  is  a  vested  rc^^^' 
mainder,  although  by  its  terms  it  may  be  entirely  defeated  ^^ 
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by  the  death  of  such  person  before  the  determination  of 
the  particular  estate.  It  is  the  uncertainty  of  the  right 
of  enjoyment  which  renders  a  remainder  contingent,  not 
the  uncertainty  of  its  actual  enjoyment.  Williamson  v.  Field^ 
2  Sandf.  C.  It.  633.  See,  also,  31oore  v.  Lyons,  25  Wend,  144. 
The  better  opinion  also  is,  says  Chancellor  Kent,  that 
if  there  be  a  devise  to  trustees  and  their  heirs  during  the 
niinority  of  a  beneficial  devisee,  and  then  to  him,  or  upon 
trust  to  convey  to  him,  it  conveys  a  vested  remainder  in 
fee,  and  takes  effect  in  possession  when  the  devisee  at- 
tains twenty-one.  If  the  devisee  dies  before  twenty-one, 
tlie  estate  descends  to  his  heirs  as  a  vested  inheritance. 
^  KenCs  Com.  204. 

These  authorities  show  that  the  equitable  interest  of 

"^"lindert  Garrabrants  (3d)  under  the  conveyance  was  a 

^""ested  interest.     He  was  in  esse  at  the  date  of  the  deed, 

^nd  his  interest  vested  immediately  on  its  execution  and 

delivery,  subject  to  be  divested  pro  tanto  upon  the  birth 

^f  afterborn  issue.     The  only  afterborn  issue  of  Mindert 

^iarrabrants  (2d),  the  grantor,  were  the  two  daughters  of 

iiis  son,  Mindert  Garrabrants  (3d),  who  are  the  defendants 

in  this  cause.     They  survived  the  grantor,  and  became 

entitled  with  their  father  by  the  terms  of  the  trust,  each 

t:o  one  equal  undivided  third  of  the  equitable  estate,   Ap- 

J)lying  the  principles  which  govern  the  construction  of 

legal  instruments  to  the  terms  of  this  trust  such  must  be 

the  result. 

In  a  deed  the  term  "issue"  is  universally  a  word  of 
purchase.    Doe  v.  Collis,  4  T.  R.  299. 

And  wherever  the  term  is  used  as  a  word  of  purchase, 
^ithfer  in  a  deed  or  in  a  will,  it  is  synonymous  and  co-ex- 
'tensive  with  the  term  "(descendants,"  and  includes  all 
persons  who  answer  that  description.  Such  is  the  legal 
ooustruction  of  the  term  in  all  cases  where  its  natural 
xueaning  is  not  controlled  by  a  plain  intent  apparent  on 
tihe  face  of  the  instrument,  2  Jarman  on  Wills  33,  353; 
1  Roper  on  Leg.  158 ;  2  Williams  on  Executors  953 ;  2  Spmce 
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on  Eq,  Jut.  154;  Ijcigh  v.  liorberyy  13  Vesey  840 ;  Sibley  ^r-^- 
Perry^  7  Fe^^'y  531 ;  Davenport  v.  JIanbury,  3  Ve.9fy  257  5 
Freeman  v.  Parsley ^  3  Fesey  421 ;  CboA  v.  Cboft,  2  Venc^  - 
545 ;  Hampson  v.  Brandwootl,  1  Maddock  381. 

The  term  may  be,  and  often  is,  especially  in  wills,  con  — 
strued  as  meaning  children,  where  such  appears  to  beth€ 
intention  of  the  testator.  But  such  intention  must  be 
gathered  from  the  instrument  itself.  This  is  but  an  in 
stance  of  the  general  principle,  that  the  will  is  to  be  con 
strued  according  to  the  intent  of  the  testator.  The  case 
on  the  subject  are  exceedingly  numerous,  and  with  re  — 
markable  uniformity  they  sustain  the  principle  as  stated 

It  is  urged,  and  with  seeming  force,  that  this  construe  ^ 
tion  is  against  reason  and  probability;  that  it  never  coulcmii 
have  been  intended  that  the  parent  and  his  childrei 
should  share  the  estate  equally.  The  objection  has  oftec 
been  made,  and  has  always  been  met  by  the  answer,  tha" 
the  court  must  give  to  the  terms  of  an  instrument  thei^^ 
fair,  natural,  and  ordinary  import,  unless  when  controllecll^ 
by  a  plain  contrary  intent.  This  general  principle  is  no  t 
denied.  But  the  court  are  asked  to  go  back  of  the  de 
cree,  and  look  into  the  previous  proceedings  in  the  cause===f 
to  ascertain  what  was  intended  by  the  term  "issue,"  a^^ 
used  in  the  decree  and  in  the  deed.     And  from  these  it  i^s^ 

insisted  that  the  intention  was  to  exclude  from  the  lira 

itation  over  the  children  of  Mindert  Garrabrants  (3d)^0' 
That  this  will  totally  vary  the  legal  effect  of  the  tern^^i 

used  in  the  decree  and  in  the  deed  is  not  denied.     But  i -^ 

is  sought  to  be  justified  on  the  ground,  that  the  eatat—  ® 
being  created  by  the  decree,  and  not  by  the  deed,  th  ^ 
entire  proceedings  in  the  cause  may  be  resorted  to  foV  it.    ^^ 

interpretation.     This,  I  think,.is  not  admissible.     By  th -^ 

terms  of  the  statute  already  adverted  to  {Nix.  Dig.  94,  § 
56,)  the  decree  is  to  be  considered  and  taken  in  all  cour^^^s 
of  law  and  equity  to  have  the  same  operation  and  effec  '^^i 
and  be  as  available,  as  if  the  conveyance  had  been  ex^^^ 
cuted  conformably  to  such  decree.     The  decree  is  to  br":^ 
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construed  as  if  the  deed  had  been  executed  pursuant  to 
itsi  terras.  The  deed  and  the  decree  must  be  alike  con- 
strued according  to  the  legal  effect  of  the  terms  used. 
Tte  same  principles  of  interpretation  are  to  be  applied  to 
^ach.  If  the  deed  had  been  executed  conformably  to 
"t be  terms  of  the  decree  within  the  time  prescribed,  it 
"^^►"ould  not  have  been  admissible  to  resort  to  the  proceed- 
^  «^g3  in  the  cause  to  interpret  the  deed.  Where,  more- 
^'%'er,  the  terms  of  the  decree  are  clear  and  unequivocal, 
"^  »^dependent  of  the  statute,  its  construction  could  not  be 
'Altered  by  a  resort  to  the  pleadings. 

It  was  suggested,  rather  than  urged,  upon  the  argu- 
■^>ent,  that  these  trusts  should  be  regarded  as  executory, 
^  tid  as  they  are  to  be  carried  into  effect  under  the  control 
^^f  the  court,  a  greater  latitude  of  interpretation  might  be 
Adopted.  If  that  course  were  admissible,  and  the  deed 
^ould  be  interpreted  according  to  the  apparent  intention 
^f  the  parties  without  regard  to  fixed  rules  of  interpreta- 
tion, it  would  become  a  grave  question,  whether  the  death 
^f  Mindert  Garrabrants  (3d)  in  the  lifetime  of  his  father 
^iJ  not  altogether  defeat  his  interest  in  the  estate,  and 
'^vhether  that  was  not  the  real  design  of  the  parties  in  the 
<:Jrcation  of  the  trust.  But  the  defendants  have  invoked 
ill  support  of  their  title,  and  I  think  rightfully,  the  prin- 
c*5plc,  that  the  limitation  of  trust  estates  must  be  con- 
strued by  the  rules  of  law  applicable  to  legal  estates,  and 
the  further  principle,  that  the  rights  of  the  parties  were 
Unchangeably  fixed  by  the  terms  of  the  decree.  Adopting 
these  principles  in  support  of  their  claim,  the  court  can- 
not escape  the  application  of  well  settled  legal  principles 
in  dealing  with  the  trust  estate. 

It  has  been  said  that  in  the  interpretation  of  trusts  and 
marriage  settlements  the  most  favorable  exposition  will 
l>e  made  of  words  to  support  the  intention  of  the  parties. 
'^'^  It  is,  however,  the  intention  of  the  parties  appearing  on 
t,lie  deed  that  always  govern  the  court  in  construction, 
xiotthe  arbitrary  conjecture  of  the  judge,  though  founded 
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on  the  highest  degree  of  probabilities."   Horry  v.  Horr — y^ 
2  Dess.  126. 

Whatever  I  might  deem  probable  in  regard  to  the  i  *^- 
tention  of  the  parties,  I  do  not  feel  authorized  to  interfe  J^e 
with  well  settled  rules  of  construction. 

The  evidence  does  not  support  the  allegation  of  ment al 

incapacity  in  Mindert  Garrabrants  (3d)  to   convey  h is 

estate  by  reason  of  intemperance  or  from  any  other  cans  -e- 
Nor  is  it  an  appropriate  case  for  the  application  of  the  pri^sr  n- 
ciple  upon  which  a  court  of  equity  interferes  to  prote^-  ct 
expectant  heirs  or  reversioners  against  the  disposition  ^^^  of 
their  estates  on  the  ground  of  constructive  fraud.  1  Storj^^'s 
Eq.  Jur.  339,  note  1. 

Conceding  that  the  principle  might  have  been  appli^^sd 
as  against  the  original  purchasers,  it  cannot  operar"'^^ 
against  a  subsequent  bonafde  purchaser  without  notice  ^^*>f 
the  fraud. 

By  the  terms  of  the  trust,  the  estate  vested  equally  i_-  » 
Mindert  Garrabrants  (3d)  and  his  two  daughters,  X\^m^ 
other  issue  of  the  grantor.  Under  the  conveyance  ex^S- 
cuted  by  Mindert  Garrabrants  (3d)  the  complainant  i^»s 
entitled  in  equity  to  his  interest  in  the  estate,  being  on»-  e 
equal  third  part  thereof  The  title  to  the  legal  estate,  n»-s 
well  as  to  the  remaining  two-thirds  of  the  equitable  e^s- 
tate,  is  in  the  defendants. 

The  injunction  will  be  retained.  It  appears,  from  i\^  c 
evidence,  that  valuable  permanent  improvements  ha\?^e 
been  made  upon  the  land  by  the  complainants,  whic^  ^ 
give  them  a  large  portion  of  their  value.  The  complain  i- 
ant  is  entitled  in  equity  to  an  allowance  for  those  \r^^' 
provemcnts,  so  far  as  they  enure  to  the  benefit  of  tk — ^e 
estate  of  his  cotcnants.  A  reference  will  be  necessary  ^o 
ascertain  the  character  and  value  of  the  improvemen"^Ks. 
Each  party  will  be  at  liberty  to  apply  for  directions  as  ^^ 
the  terms  of  such  reference* 
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;uf«ing  to  account,  excluding  a  copartner  from  an  examination  of  tho 
"ftrtncTishii.)  books,  and  from  a  participation  in  the  protits  of  the  business^ 
Ithougli  breaches  of  duty,  do  not,  ataiiding  alone,  call  for  tho  interposi- 
iun  of  the  court  by  injunction  before  answer,  or  an  opportunity  of  hear- 
ag. 

F.  B.  Ogden,  for  complainant 

The  Chancellor.  The  parties  are  florists,  and  in  1828 
:ere(l  into  partnership  for  the  extensive  cultivation  and 
e  of  flowers  and  plants.  The  business  of  the  complain- 
:  has  been  to  attend  to  the  cultivation  of  the  plants, 
e  business  of  the  defendant  has  been  to  take  the 
vers  and  plants  to  the  New  York  market  for  sale.  The 

charges  that,  by  reason  of  the  sales,  the  defendant  has 
n  in  the  habit  of  receiving  large  sums  of  money,  and 
?r  the  payment  of  numerous  bills  and  expenses,  the 
iplainant  believes  that  the  defendant  now  holds  in  his 
ids,  as  the  profits  of  the  partnership,  about  the  sum  of 
►00;  that  the  defendant,  since  the  commencement  of 

partnership,  has  pretended  to  keep  an  account  of 
fs  made  by  him  and  of  the  moneys  received  and  ex- 
dcd ;  that  he  has  always  refused  to  permit  the  com- 
inant  to  examine  said  books,  and  when  requested  so  to 
by  complainant  has  insulted  and  abused  him;  that  no 
lenient  of  the  partnership  accounts  hath  ever  been 
de,  but  the  defendant  hath  refused,  though  requested 
to  do,  to  come  to  a  fair  settlement  or  to  account  to 
nplainant  for  his  share  of  the  profits  of  the  partnership 
dness  now  in  his  handsw 

The  bill  prays  for  a  dissolution  of  the  partnership,  an 
ount,  and  for  an  injunction,  and  for  the  appointment 
a  receiver, 
^u  filing  the  bill,  the  complainant  asks  for  a  temporary 
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injunction  to  restrain  the  defendant  from  collecting  c— ^  or 
receiving  any  debt  or  money  due  the  partnership. 

Each  partner  has  an  equal  right  to  manage  the  partner  ^r- 
ship  business  and  to  receive  the  debts  due  the  firm.  R^E3y 
the  arrangement  between  these  parties,  it  was  made  th^^  ne 
special  business  of  the  defendant  to  sell  the  plants  an  .^cnd 
flowers  raised  by  the  firm,  and  to  receive  the  proceeds  t— »  of 
the  sales.  To  restrain  the  defendant  from  exercising  hE"  -tis 
lawful  calling  and  from  the  prosecution  of  his  daily  busr -Al- 
ness is  a  delicate  exercise  of  power,  and  should  be  r^^ re- 
sorted to  only  in  a  clear  case  and  upon  a  pressing  emeKi  ur- 
gency. No  such  exigency  is  shown  by  the  complainanf^  ^*® 
bill.  There  is  no  charge  of  insolvency  or  allegation  ^ 
danger  of  irreparable  loss.  It  has  no  analogy,  therefor 
to  a  bill  to  restrain  waste  or  prevent  irreparable  mischie 
In  such  case  an  injunction  would  not  be  granted  befor 
answer  filed  without  notice  to  the  defendant  and  an  oi 
portunity  afforded  of  putting  in  an  answer.  £ead 
Bowers,  4  Bro.  Ch.  C.  441 ;  Lawson  v.  Morgan^  1  Pric 
303 ;  2  Eden  on  Injunctiona  359,  note  2. 

Refusing  to  account,  excluding  the  complainant  froin^^ 
an  examination  of  the  partnership  books  and  from  a  pa^^- 
ticipation  in  the  profits  of  the  partnership  business  ar—^ 
violations  of  duty  in  a  partner  affording  ground  of  ju^^t 
complaint,  but  standing  alone  they  are  not  sufficien  ^> 
before  answer  or  without  an  opportunity  afforded  to  tl^^e 
defendant  of  being  heard,  to  invoke  the  exercise  of  th^v^ 
power  of  the  court  by  injunction. 

The  motion  for  the  injunction  must  be  denied. 


Williamson  vs.  Sykes. 


After  a  decree  pro  con/esso,  order  of  reference,  and  report  of  master,  the  *»**' 

cree  will  be  opened,  and  the  defendant  let  in  to  answer,  if  the  equitj-      ^  ^^ 
the  case  requires  such  relaxation  of  the  rules  of  the  court. 
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Dudley  and  BeasUy^  for  complainaot. 
Ration  and  Vroom^  for  defendants. 

The  Chancellor.  The  exception  taken  to  the  master's 
•eport  in  this  cause  is  not  sustained.  There  is  nothing  in 
he  cause  to  warrant  the  claim  of  commissions  on  the 
)art  of  the  defendant.  The  bill  charges  that  the  whole 
imount  claimed  upon  the  contract  is  due.  No  answer 
las  been  filed.  The  bill  is  taken  as  confessed.  All  the 
ilaims  made  by  way  of  set-oft'  were  admitted  and  allowed 
>y  the  master.  So  far  as  the  evidence  in  this  case  is  con- 
cerned, the  complainant  is  entitled  to  have  the  master's 
•cport  confirmed  and  to  a  final  decree. 

Since  the  report  was  filed  George  Sykes,  the  defend- 
int,  on  the  twelfth  day  of  November,  1860,  filed  his  bill 
)f  complaint,  praying  that  the  contract  upon  which  the 
)riginal  suit  by  Williamson  was  founded  may  be  re- 
brmed;  that  a  general  account  may  be  taken  of  the 
lealings  and  transactions  between  the  parties  in  interest; 
hat  the  proceedings  in  the  suit  by  Williamson  may  be 
itayed,  and  that  he  may  have  such  relief  as  he  may  be 
mtitled  to  in  equity.  Aside  from  all  technical  questions 
vhich  may  arise  as  to  the  character  and  frame  of  this  bill, 
md  the  time  of  exhibiting  it,  which  it  would  be  irrele- 
rant  and  improper  now  to  anticipate,  the  fact  material  to 
he  present  inquiry  which  it  discloses  is,  that  at  the  time 
>f  the  contract  made  by  Sykes,  which  Williamson  is  now 
seeking  to  enforce,  there  was  due  from  the  cestui  qiie  trust 
)f  Williamson  to  Sykes  certain  moneys,  which  by  agree- 
ment were  to  be  deducted  from  the  amount  specified  in 
the  contract  to  be  accounted  for  by  Sykes.  This  fact  is 
rerified  not  only  by  the  statement  of  the  bill  but  also  by 
the  aflidavit  of  the  counsel,  by  whom  the  contract  was 
:lrawn  and  who  is  the  witness  of  its  execution.  Assuming 
the  fact  thus  verified  to  be  true,  it  seems  clear  that  the 
report  of  the  master  is  for  a  larger  sum  than  Williamson 
LB  entitled  ex  (Bquo  et  bono  to  recover,  and  that  in  equity 
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Bykes  is  entitled  to  have  an  account  taken  of  the  amoa: 
justly  due. 

The  only  question  then  is,  has  Sykes,  by  laches  on  h^^is 
part,  or  by  misconduct  as  a  trustee,  forfeited  his  right  i —  to 
an  investigation  of  the  account  and  to  an  allowance  of  h^Knis 
ckims  against  the  estate.  Shall  he  now  be  admitted  «^  to 
a  defence — and  if  so  upon  what  terms.  This  rende  ^srs 
necessary  a  recurrence  to  the  leading  facts  in  the  histoid  -ry 
of  the  controversy,  which  fortunately  are  not  disputed. 

In  May,  1824,  Anthony  S.  Earl,  of  the  county  of  Bu^czjr- 
lington,  died  intestate,  seized  and  possessed  of  consider — ara- 
ble personal  and  real  estate.  He  left  surviving  a  son  adz^d 
a  daughter,  Mark  Anthony  Earl  and  Virginia  E.  Earl,  h  ^cnis 
heirs  at  law.  In  August,  1834,  George  Sykes  was  a^  -ap- 
pointed and  acted  alone  as  the  guardian  of  the  person  ait:  ^Jd 
estate  of  the  son,  Mark  Anthony  Earl.  In  February,  183-  -^BS, 
he  was  appointed,  with  Taunton  Earl,  guardian  of  tb  -*© 
person  and  estate  of  the  daughter,  Virginia  E.  Earh  IT^^^ 
account  of  either  guardianship  has  ever  been  settled. 

On  the  twenty-seventh  of  August,  1847,  Mark  Anthon^^^J 
£arl,  one  of  the  children,  died,  after  he  had  attained  h^  ^^ 
majority,  leaving  his  sister  Virginia  his  heir  at  law.  ,^^^ 
the  time  of  his  death  he  was  seized  of  considerable  re^^^^ 
estate,  which  be  inherited  from  his  father,  and  whici  '=^ 
thereupon  vested  in  his  sister  as  his  heir  at  law.  It  \0^^^ 
also  claimed  that  at  the  time  of  his  death  he  was  largely  ^J 
indebted  to  Sykes,  partly  for  money  advanced  by  him  a,  ^^" 
guardian  during  his  minority,  and  partly  for  advances^^® 
made  after  he  was  of  age.  These  advances  are  claimed  ^^^ 
to  have  constituted  by  contract  a  claim  upon  the  sister"*^  ''  ® 
interest  in  the  land  of  which  Mark  Anthony  Earl  die*  ^^^d 
seized. 

After  the  death  of  her  brother,  on  the  twenty-sevent' ^i:^'* 
of  September,  1848,  Virginia  E.  Earl,  having  intermarrie  ^^^^ 
with  Jacob  B.  Taylor,  gave  to  Sykes  a  letter  of  attorne^^X 
empowering  him  to  sell  certain  real  estate  which  bad  d^^^ 
scended  from  her  father  to  her  brother  and  hevael^  an^vB^' 
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which  upoD  her  brother's  death  vested  in  her.  The  real 
estate  was  sold  by  virtue  of  that  power  for  ^6500,  of  which 
$3000  was  received  by  Sykes  on  the  thirtieth  of  March, 
1850,  and  the  balance,  amounting  with  interest  to  $4082.50, 
was  received  by  him  on  or  before  the  first  of  July,  1853. 
For  that  balance  this  suit  was  instituted. 

On  the  eleventh  of  September,  1850,  after  the  receipt 
by  Sykes  of  93000  on  account  of  the  sale  of  the  land,  a 
settlement  was  made  or  attempted  between  Virginia,  the 
ward,  and  her  husband,  of  the  one  part,  and  Sykes  and 
Taunton  Earl,  as  her  guardians,  of  the  other,  and  the  in- 
strument was  executed  by  Sykes  and  Earl  which  forms 
the  subject  of  the  present  controversy.  After  reciting  the 
fact  of  the  settlement  with  the  guardians  and  their  dis- 
charge from  their  guardianship,  the  instrument  is  as  fol- 
lows : 

"  Now  we,  the  said  George  Sykes  and  Taunton  Earl, 
do  hereby  acknowledge  that  there  is  due  to  the  joint 
estate  of  the  said  Virginia  E.  Taylor  and  her  brother,  the 
late  Mark  Anthony  Earl,  deceased,  the  sum  of  $3500 
from  Thomas  P.  Barkalow,  for  whieh  we  hold  proper 
vouchers  and  securities,  and  we  do  hereby  covenant  and 
agree  to  and  with  the  said  Jaeob  R.  Taylor  and  wife  to 
account  to  them  for  their  legal  interest  in  said  sum,  when- 
ever the  sam>e  shall  be  collected,  anything  in  the  said 
acquittance  or  discharge  to  the  contrary  thereof  in  any- 
wise notwithstanding." 

Sykes  now  claims  that  notwithstanding  that  settlement 
with  bis  ward  and  his  discharge  from  his  guardianship, 
and  consequent  release  of  his  sureties,  he  »till  has  unset- 
tled claims  against  his  ward  for  moneys  advanced  while 
guardian  and  for  commissions  as  guardian.  He  also 
claims  that  there  are  debts  due  him  from  Mark  Anthony 
Earl's  estate  which  are  a  legal  lien  upon  this  estate  in  the 
hands  of  the  sister. 

After  this  contract  was  executed,  Taylor  and  wife  con- 
veyed all  their  interest  in  her  estate  to  Thomas  William- 

Q* 
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son,  to  hold  in  trust  for  the  wife.  The  wife  has  sinc^-^i^ie 
died,  leaving  an  infant  son  entitled  to  the  estate.  Th^  .Mriie 
bill  was  tiled  by  Williamson,  as  trustee  for  the  infant,  to  :^  t( 
compel  the  payment  by  Sykes  of  the  money  due  upon  hia  m:  ai\ 
contract.  Prior  to  the  filing  of  the  bill,  and  on  or  before -m:  *r 
the  first  of  July,  1853,  Sykes  had  received  the  whole  o:  <z:>  c 
the  purchase  money,  amounting  with  interest  to  J4082.50  O  £( 
which  he  covenanted  to  account  for  whenever  received  S'^  jcjc 
lie  has  made  no  settlement  of  the  estate  of  Mark  Ah^mtm  -.r 
thony  Earl.  lie  has  exhibited  no  account  of  his  clainjrv  ilr 
against  Virginia. 

The  bill  in  this  cause  was  filed  on  the  seventh  of  July-i^Hy 

1858,  and  the  subpa^na  made  returnable  on  the  nineteentlT-^^  jtt 
of  that  month.  On  the  tenth  of  September,  he  obtaine^^^^ed 
sixty  days  further  time  to  answer.  Four  months  pas8edC::>  -^d, 
and  no  answer  was  filed.     On  the  fourth  of  February-^^.*^y, 

1859,  he  was  again  ordered  to  answer.  The  court  closeo  -^^ed 
before  the  time  for  answering  expired.  More  than  a  yea_-^^sar 
elapsed :  the  defendant  availed  himself  of  the  delay,  au(^  ^^d 
filed  no  answer.  Upon  the  opening  of  the  court  he  wa;  -^"^Qs 
again  ordered  to  answer.  He  refused  or  neglected  t(^  ^^ 
comply.  On  the  sixteenth  of  April,  1860,  a  decree  j7i>^ — ^^ 
confesso  was  made,  and  the  matter  referred  to  a  master  t<^  ^^ 
take  proofs. 

On  the  thirtieth  of  July,  1860,  after  the  complainan  -^^^ 
had  ofiTered  his  evidence  before  the  master,  the  defendau'  .^^^ 
asked  to  open  the  decree  and  for  leaye  to  answer.  Eveiv  '^^ 
then  the  facts  now  relied  on  as  a  ground  of  equitable  re^^^^~ 
lief  were  not  brought  to  the  notice  of  the  court.  On  th»  -^^® 
thirtieth  of  November,  1860,  when  the  complainant's  cas^  ^^e 
was  about  to  be  brought  to  final  hearing,  Sykes  exhibitJ^  -^^ 
his  bill,  already  referred  to,  to  reform  the  contract  of  1850L^  0, 
and  now  asks  that  proceedings  in  the  original  cause  b*  ^z^^ 
stayed  until  the  questions  involved  in  this  new  suit  b  ^kJ>® 
disposed  of  and  determined. 

I  have  given  thus  in  detail  a  history  of  this  transactioci^  °f 
as  stated  by  Mr.  Sykes  himself  and  as  proven  by  the  r^^^^ 
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cords  of  this  court,  and  it  exhibits  a  case  of  such  extreme 
persistent  breaeh  of  duty  on  tlie  part  of  a  trustee  towards 
those  whose  estate  he  has  in  his  hands  as  would  fully 
justify  the  court  in  refusing  to  grant  him  any  relief.  It  is 
not  necessary  to  impute  intentional  fraud.  It  is  enough 
to  see  there  has  been  a  breach  of  duty  to  his  cestui  que 
trusts  and  a  persistent  refusal  to  make  the  very  settlements 
which  he  now  asks  to  make. 

This  neglect  may  to  some  extent  be  susceptible  of  ex- 
jilanation,  and  upon  the.  facts,  as  they  now  appear,  the 
report  of  the  master  is  for  a  larger  amount  than  is  equita- 
bly due.  I  am  disposed,  therefore,  to  admit  the  defence ; 
but  it  must  be  done  in  such  manner  and  upon  such  terms 
a:*  will,  as  far  as  possible,  guard  the  rights  of  the  infant 
rcstui  que  trust  and  avoid  unnecessary  delay.  There  is,  in 
my  judgment,  no  necessity  for  this  bill  to  reform  the  con- 
tract. The  whole  controversy  may  be  settled  in  the  origi- 
nal cause  if  the  defendant  will  consent  to  answer  and 
exhibit  his  accounts.  At  any  rate  the  defendant  may 
fully  protect  himself  by  his  answer.  As  the  bill  to  reform 
the  contract  is  framed  it  is  obvious  that  great  delay  must 
intervene  before  the  controversy  can  be  settled.  That 
question  meets  us  in  Imine  before  any  account  can  be 
taken. 

I  shall  direct  the  master's  report  and  decree  pro  confesso 
to  be  opened,  and  the  defendant  permitted  to  answer  upon 
the  following  terms,  viz,  that  on  taxation  and  demand  the 
costs  that  shall  have  been  incurred  by  the  complainant 
since  and  including  the  first  order  requiring  him  to  an- 
swer be  paid ;  that  he  file  his  answer  to  the  complainant's 
bill,  together  with  his  accounts  touching  the  matter  in 
controversy,  within  thirty  days  from  this  date,  and  that 
within  the  same  time  he  give  to  the  complainant  a  bond 
with  sufficient  security,  to  be  approved  by  one  of  the 
masters  of  this  court  or  by  the  Chancellor,  with  condition 
that  he  will  faithfully  account  for  the  trust  funds  in  his 
hands,  and  that  he  will  pay  to  the  complainant  or  to  his 
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cestui  que  (nist  the  amount  which  shall  eventually  be  de^>  .e- 
creed  against  him. 

Tlie  last  condition  is  annexed  as  a  matter  of  obviou  -amus 
justice.     Tlic   defendant  is   here   asking  a  favor.     Th»  .^rhe 
whole  difficulty  and  dekiy  have  been  occasioned  byhi-t  sia 
own  acts  and  breach  of  duty.     The  further  protraction  oczzi^of 
the  controversy  may  end  in  a  total  loss  of  the  claim,  an^   .md 
the  least  that  can  be  done  is  to  aftbrd  such  protection  t»  z^To 
her  interests  as  shall  prevent  any  decree  that  may  b  ^ve 
made  in  her  favor  from  proving  nugatory. 


Administrator  of  Ezra  Owen  vs.  Administrators  o:: 
Mary  Owen. 

A  testator  dcvisoJ  as  follows,  viz.  "Item.   I  give  and  bequeath  to  my  W 
loved  wife  the  use  and  benefit  of  my  home  farm  on  which  I  now  live  a  - 
long  as  she  rcmuinM  lay  widow.    At  her  marriage  or  decease,  I  will  tha  ' 
the  aforesaid  farm  be  sold  at  one  or  two  years'  credit.     Item.    I  give  anC 
bequeath  nho  to  my  beloved  wife  Mary  five  hundred  dollars  of  thi 
money  arising  out  of  the  sale  of  said  farm."     By  a  subsequent  clause,  tht 
testator  gave  as  follows :     "  Item.   I  give  and  bequeath  to  my  belovei 
wife  Mary  one  hundred  dollars  out  of  the  personal  estate." 

Held,  that  the  bequest  of  five  hundred  dollars  to  the  wife  was  vested  a 
death  of  testator,  and  at  her  death  passed  to  her  personal  representativea 


Vanaitaj  for  complainant. 
Dalrymple  and  Little^  for  defendants. 

The  Chancellor.    Ezra  Owen,  by  his  will,  gave  an* 
devised  as  follows : 

"  Item.     I  give  and  bequeath  to  my  beloved  wife  th 
use  and  benefit  of  my  home  farm  on  which  I  now  live  ib 
long  as  she  remains  my  widow.    At  her  marriage  or  de 
cease,  I  witt  that  the  aforesaid  farm  be  sold  at  one  or  tw  - 
years'  credit.    Itcra.  I  grve  and  bequeath  also  to  my  be 
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loved  wife  Mary  five  hundred  dollars  of  the  money  arising 
out  of  the  sale  of  said  farm.**  By  a  subsequent  clause, 
the  testator  gives  as  follows:  "Item.  I  give  and  be- 
queath to  my  beloved  wife  Mary  one  hundred  dollars  out 
of  my  personal  estate.*' 

The  widow  died  intestate,  having  never  married  again. 
T'he  legacy  of  $500  bequeathed  to  her  out  of  the  money 
arising  from  the  sale  of  the  farm  is  now  claimed  by  her 
administrators  as  a  vested  legacy.     This  claim  is  resisted 
'hy  other  legatees  under  the  will  on  the  ground  that  the 
legacy  is  contingent.     The  case  does  not  come  within  the 
operation  of  the  numerous  authorities  to  be  found  in  the 
l»ook3  on  the  subject  of  vested  and  contingent  legacies. 
Those  authorities  very  generally,  if  not  universally,  apply 
to  cases  where  the  bequest  depends  upon  some  future 
^contingency.     And  the  real  question  in  such  cases  is, 
"^^hether  the  language  of  the  will  imports  a  present  gift, 
■^o  be  paid  upon  the  happening  of  the  contingency,  or 
"^h  ether  the  gift  itself  depends  upon  the  contingency,  as 
>vhere  a  legacy  is  given  to  a  man  when  he  attains  the  age 
^f  twenty-one  years,  or  to  be  paid  at  twenty-one.     If  the 
language  imports  a  present  gift,  the  contingency  attaches 
^»ily  to  the  time  of  payment,  and  the  legacy  is  vested. 
^fj  on  the  other  hand,  the  gift  itself,  and  not  the  enjoy- 
^^eut  only,  is  made  to  depend  upon  the  happening  of  the 
Contingency,  the  legacy  is  contingent  and  fails  upon  the 
^^ath  of  the  legatee  before  the  happening  of  the  contin- 
§"Gucy.     So  where,  as  in  this  case  and  as  in  many  of  the 
^^ported  cases,  land  is  given  to  a  widow  for  life,  and  on 
-l^er  death  is  directed  to  be  sold,  and  out  of  the  proceeds 
^f  the  sale  legacies  are  given  to  third  juirties,  and  the 
legatees  die  before  the  tenant  for  life,  the  question  neces- 
sarily arises  whether  it  was  a  present  gift  to  be  received 
^^^  future,  or  whether  the  contingency  was  a  condition  of 
tile  gift  itself.     In  all  such  cases  the  gift  may  depend  upon 
^*^<i  happening  of  the  contingency  in  the  lifetime  of  the 
^^^aut  for  life,  and  to  such  cases  the  well  settled  rules  of 
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construction  apply.     Now  it  is  obvious  that  there  is  '^^ 
room  for  the  application  of  these  rules  of  constructioix  to 
the  present  case.     Here  the  land  is  given  to  the  wido^ 
for  life ;  on  her  death  the  land  is  to  be  sold,  and  I:3Ct 
legacy  paid  out  of  the  proceeds.     The  death  of  the  le^^ga- 
tee  is  the  event  upon  which  the  land  is  to  be  sold  and  ^^hc 
legacj'^  paid.     If  the  legacy  ever  vests,  it  must  vest  imc^iie- 
diately  upon  the  death  of  the  testator.    There  is  no  fut«— ire 
contingency  upon  which  it  can  by  possibility  vest,  for^Blbe 
legatee,  of  necessity,  must  die  before  the  continger^-  icy 
happens.     If  a  legacy  at  all,  it  is  a  vested  legacy. 

The  real  question  in  the  case  would  seem  to  be,  whet^Bier 
the  testator  intended  to  give  the  legacy  of  3500  to  — ■the 
widow  except  in  the  event  of  her  marriage.     If  we  w— — ere 
at  liberty  to  substitute  conjecture  for  construction  it  rai^g^ht 
be  suggested  as  very  probable  that  the  real  object  in  -^he 
mind  of  the  testator  in  giving  the  legacy  was  to  ma^»-ke 
provision  for  the  wife  upon  her  marriage  in  lieu  of  «r-lie 
use  of  the  farm,  which  w^as  then  to  be  sold.    That  his  r  -^a' 
intention  would  have  been  expressed  by  a  bequest  as  tal- 
lows :  "  I  give  to  my  wife  Mary  m  the  event  of  her  niarric^S^ 
^500  of  the  moneys  arising  out  of  the  sale  of  said  farrt^B.. ' 
But  we  are  not  at  liberty  to  arrive  at  the  testator's  meri-^- 
ing  by  conjecture,  much  less  to  supply  it  by  interpolation* 

If  the  legacy  had  been  given  upon  the  event  of  la  ^r 
warriage  alone  it  would  have  been  clearly  contingent.  Tb^ 
gift  would  not  have  vested  except  in  the  event  of  b^^ 
marriage.     But  the  legacy  is  given  upon  the  event  of  U^*^ 
marriage  or  death:  as  to  the  latter,  as  has  been  said,  ther^ 
can  be  no  contingency.     The  only  mode  in  which  effle<^'* 
can  be  given  to  the  provision  of  the  will  is  to  hold  thx^**^ 
the  legacy  to  the  widow"  is  a  gift  in  ;)rc5e??tf,  to  be  px*-^^ 
upon  the  sale  of  the  farm,  either  at  the  marriage  or  dea-"*^-*^ 
of  the  widow. 

The  language  of  the  will  accords  with  this  couclusio  •^^ 
The  terms  of  the  bequest  import  a  present  gift.  T^^^* 
same  terms  are  employed  in  the  gift  of  the  legacy      ^^ 


OCTOBER  TERM,  1860.  191 

Brown  v,  LexiDgton  and  Danville  Railroad  Oo< 

^00  aa  are  used  in  giving  to  the  widow  the  use  of  the 
land  and  the  legacy  of  $100  out  of  the  personal  estate. 
The  land  is  to  be  sold  at  the  death  or  marriage  of  the 
^idow,  but  the  gift  is  immediate. 

The  legacy  to  the  widow  is  vested*     Her  administrators 
are  entitled  to  receive  it. 


John  G.  Brown  vs.  The  LexingtoJj  and  Danville  Rail- 
road Company. 

l^Tiere  it  appears  that  by  the  judgment  of  a  court  in  another  atat^,  between 
the  same  parties,  all  the  material  matters  of  equity  relied  upon  by  the 
complainant  in  his  suit  in  this  court  are  adjudicated  and  settled,  the  bill 
of  complaint  will  be  dismissed. 

-A  court  of  equity  will  not  permit  a  party  >^'ho  has  had  his  rjghts  fully  in- 
vestigated and  decided  in  a  court  of  equity  in  another  stat^  to  avoid  a 
final  decision  in  that  tribunal,  and  to  raise  for  reinvestigation  the  same 
questions  on  the  same  facts. 


WilUam  Salstedy  for  defendant. 

Sirongj  for  complainant. 

The  Chancellor.  The  complainant*s  bill  is  founded 
Qpon  a  contract  entered  into  between  the  parties  in  the 
year  1857.  The  complainant  was  a  broker,  transacting 
btiainess  in  the  city  of  New  York.  The  defendants  are  a 
corporation  chartered  and  conducting  railroad  operations 
5»i  the  state  of  Kentucky.  In  May,  1857,  the  defendants 
placed  in  the  hands  of  the  complainant,  to  be  sold,  ex- 
changed, or  negotiated  for  their  benefit,  one  hundred  and 
^^enty-four  bonds  of  the  company,  for  $1000  each.  For 
these  bonds  the  complainant  was  to  account  to  the  com- 
pany at  the  rate  of  sixty-five  dollars  on  the  hundred. 
-^fter  satisfying  an  acceptance  for  $15^000,  made  by  tho 
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complainant,  the  balance  of  the  net  proceeds  was  to  b^ 
deposited  in  the  Bank  of  America  to  the  credit  of  the^ 
president  of  the  company.     Thirty-five  per  cent,  of  th.^ 
par  value  of  the  bonds,  or  any  excess  which  the  conoL^ 
plainant  might  receive  over  sixty-five  per  cent.,  was,  t>3^ 
the  terms  of  the  agreement,  to  pay  the  complainant*  ^ 
commissions  and  all  expenses. 

On  the  fourth  of  August,  1857,  the  company,  by  si 
letter  of  attorney  of  that  date,  reaffirmed  their  contra- ^z^t; 
with  the  complainant,  and  constituted  him  their  attornc^^ 
in  fact,  empowering  him,  among  other  things,  to  e  :3i^- 
change  their  bonds  for  real  estate  or  other  property,  -•lO 
sell,  exchange,  or  mortgage  such  real  estate  so  as  to  co  "^n  - 
vert  it  into  cash  or  on  reasonable  time,  and  to  conti^-^^>l 
such  real  estate  as  agent  or  trustee  of  the  company. 

By  virtue  of  this  contract,  and  as  the  bill  alleges  tr^^ 
virtue  of  instructions  given  or  of  authority  conferred  tu^JV'' 
the  president  of  the  company,  the  complainant  dispos^^"^ 
of  thirty-nine  of  said  bonds,  viz,  twenty-three  in  purcha^^^ 
of  a  farm  at  Prospect  Plains,  with  the  stock,  farming  inr"^" 
plements,  and  growing  crops,  in  this  state,  nine  in  e^»^^ 
change  for  real  estate  in  the  city  of  New  York,  five  E-  "^ 
purchase  of  an  invoice  of  marble  at  San  Francisco,  ot^-  ^ 
delivered  to  counsel  in  payment  for  his  services,  leavia  ^^ 
one  not  clearly  accounted  for.  The  remaining  eighty-fiv —  ^^ 
bonds  passed  into  the  hands  of  a  receiver,  appointed  li^^J^ 
the  Supreme  Court  of  the  state  of  New  York  upon  th-  ^ 
application  of  the  company. 

In  the  month  of  December,  1857,  the  letter  of  attorney  ^^ 
to  the  complainant  was  revoked,  and  in  January,  185^3^ 
by  an  injunction  issued  out  of  the  Supreme  Court  of  Ne^c;^^^ 
York,  at  the  instance  of  the  company,  he  was  restrains  ^^ 
from  any  further  sale  or  disposition  of  the  bonds. 

The  bill  charges  that  the  contract  between  the  parti^^  ^ 
was  violated  by  the  company,  and  claims  that,  by  virti^*^  ^ 
of  the  contract,  the  complainant  is  entitled  to  recei^^^^ 
thirty-five  per  cent,  on  the  par  value  of  the  bonds  thu::^  ^ 
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placed  in  his  hands,  which  would  or  might  have  been 
realized  by  the  complainant  but  for  the  illegal  interference 
of  the  company.  The  bill  further  claims  that  the  com- 
plainant was  entitled  to  hold  the  said  bonds  as  collateral 
security  for  acceptances  made  and  liabilities  incurred  by 
h  i  ni  for  the  benefit  of  the  company  which  are  still  out- 
standing  against  the  defendant. 

The  bill  prays  that  an  account  may  be  taken  of  all  the 
transactions  between  the  parties  in  respect  to  their  said 
agreement,  that  the  company  may  be  decreed  to  pay  to 
tlie  complainant  what  is  justly  due  him,  and  that  the  de- 
fendants may  be  restrained  from  proceeding  at  law  against 
tlie  complainant. 

It  is  admitted  by  the  complainant's  bill,  and  established 
l>y  the  evidence  in  the  cause,  that  a  suit  was  instituted  by 
tlie  company  against  the  complainant  in  the  Supreme 
Court  of  New  York  in  relation  to  these  bonds,  and  a 
judgment  therein  recovered  against  tlie  complainant  prior 
to  the  commencement  of  this  suit.  It  becomes  material, 
therefore,  to  inquire  how  far  the  judgment  in  that  cause 
i^ay  have  concluded  the  rights  of  the  parties  or  may  afiect 
the  complainant's  title  to  relief  in  this  court. 

The  railroad  company,  by  their  complaint  in  that  cause, 
^fter  setting  out  the  contract  between  the  parties,  claimed 
from  the  defendant  sixty-five  dollars  on  the  one  hundred 
^f  the  amount  of  the  bonds  disposed  of  by  Brown,  and 
that  he  should  surrender  the  residue  of  the  bonds  remain- 
ing undisposed  of,  or  pay  to  the  company  sixty-five  dol- 
lars on  the  one  hundred  on  account  thereof%  The  prayer 
^f  the  complaint  was— (1)  that  the  defendant  should  be 
^<1  j  udged  to  deliver  to  the  company  the  bonds  retained 
l^y  him,  and  that  in  the  meantime  he  should  be  eryoined 
^''om  disposing  of  them;  (2)  that  the  property  taken  by 
^rown  for  the  bonds  disposed  of  by  him  should  be  dis- 
poned of  under  the  order  of  the  court,  and  the  proceeds 
^^A^reof  applied  to  the  payment  of  sixty-five  per  cent,  of 
^■io  amount  of  the  bonds  disposed  of;  and  in  case  the  pro- 
VoL.  II.  R 
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ceeds  of  the  sale  were  insufficient  for  that  purpose,  tl — aat 
the  company  should  have  judgment  against  the  deferri^d- 
ant  personally  for  the  deficiency,  and  that  the  plainfc — iff 
should  have  such  other  and  further  relief  in  the  premie=9es 
as  might  be  agreeable  to  equity  and  good  conscience. 

By  his  answer  to  this  complaint,  Brown,  the  defenda  — ait, 
set  up  by  way  of  defence,  among  other  matters — t—    he 
powers  conferred  upon  him  by  the  company  as  th  -^ir 
agent  and  trustee ;  the  exchange  of  the  bonds  for  r^— eal 
estate  in  pursuance  of  the  powers  conferred ;  that  sc^^ch 
investments  were  made  in  good  faith  and  with  the  kncr     J^- 
ledge  and  approval  of  the  company;  that  he  had  gii^ss^e^ 
letters  of  credit  to  the  company,  and  had  made  acce — =pt- 
ances  for  them  to  a  large  amount,  which  were  still  o^^^^* 
standing;  that  he  was  entitled  to  hold  the  bonds  plac=^e'l 
in  his  hands  for  his  own  profit  and  indemnity ;  that  ^     ^^^ 
company  had  no  right,  without  his  assent,  to  revoke "      h'« 
authority  and  discontinue   his  agency  until  his  char^^S^^ 
against  the  company  were  satisfied;  and  as  a  coun       ter 
claim,  the  defendant  insisted  that  the  plaintiffs  were         in- 
debted to  him  in  a  large  amount  for  services  perform    -^J> 
for  commissions  on  said  bonds,  for  outstanding  acce^^  pt- 
auces,  and  for  damages.     Very  voluminous  evidence 


as 


taken  by  the  parties,  which  has  also  been  used  by  cons^erjut 
in  this  case.  At  May  term,  1859,  it  was  adjudged  by  -^te 
court  that  the  defendant  should,  upon  five  days*  not»-C^» 
convey  to  the  receiver  the  farm  at  Prospect  Plains,  in  t^  1^^^ 
state,  with  the  farming  tools,  furniture,  and  perso  '^^^ 
property  purchased  by  the  defendant  with  the  plainti  "^  ^ 
bonds,  and  that  the  same  should  be  sold  by  the  receL  ^^^ 
at  public  auction ;  that  upon  a  compliance  by  the  ^^' 
fendant  with  this  order,  it  should  be  referred  to  a  refc^^ee 
to  ascertain  and  report  the  amount  to  be  allowed  to  ^'^*^ 
defendant  for  acceptances  and  advances  made  by  him  ^^^^ 
the  company,  and  that  the  receiver,  out  of  the  proc^  ^^^^ 
of  the  sale,  should  first  pay  to  the  defendant  what  shc^  ^'<' 
be  found  due  him  on  said  account  above  the  sum  ^7ue 


OCTOBER  TERM,  1860.  195 

Brown  v.  Lexington  and  Danville  Railroad  Co. 

^m  him  to  the  plaintiff  for  nine  bonds  not  invested  in 
il  estate ;  that  he  should  pay  the  plaintiffs  sixty-five  per 
It.  of  the  amount  of  thirty  bonds  of  the  plaintiffs  ex- 
augcd  by  the  defendant  for  real  estate,  being  ?19,500, 
th  interest  thereon  from  December  24th,  1827;  that  the 
lance  of  the  proceeds  of  such  sale,  if  any,  should  be  paid 
the  defendant,  and  that  the  eighty-five  bonds  remain- 
5  undisposed  of  in  the  hands  of  the  receiver  should  be 
livcrcd  to  the  plaintiffs. 

It  is  evident,  from  this  statement  of  the  pleadings  and 
dgment  in  the  suit  between  the  parties  in  the  Supreme 
3urt  of  New  York,  that  every  material  matter  of  equity 
:lied  upon  by  the  complainant  in  this  cause  was  relied 
pon  in  that;  that  every  claim  presented  in  this  case  was 
irged  in  ihat^  and  that  the  court  virtually  decided  all  the 
ssues  made  in  this  cause,  so  far  as  the  complainant's 
•ight  to  an  account  is  concerned,  and  settled  the  whole 
equity  of  the  case. 

It  is  true  that  that  judgment  was  not  carried  into  exe- 
cution, and,  that  it  has  not  been  pleaded  in  this  case  as  a 
jar  to  the  complainant's  suit.  It  is,  nevertheless,  the 
udgment  of  a  court  having  jurisdiction  of  the  parties  and 
)f  the  subject  matter  in  a  suit  between  the  parties  in  this 
lause  upon  the  very  matters  now  in  issue  between  them, 
md  the  judgment  was  not  carried  into  execution  solely 
because  of  the  failure  of  the  defendant  to  comply  with 
the  order  of  the  court  to  convey  the  property  to  the  re- 
:eiver.  The  question  was  one  peculiarly  proper  for  the 
cognizance  of  the  courts  of  the  state  of  Xew  York.  It 
Ijrew  out  of  a  Xew  York  transaction.  The  contract  be- 
tween the  parties  was  made  there — the  bonds  were  nego- 
tiated there — the  property  acquired  in  New  Jersey  formed 
but  a  part  of  a  very  extensive  transaction,  the  settlement 
of  which  by  the  courts  of  that  state  necessarily  involved 
all  the  material  questions  at  issue  between  the  parties. 
Aside,  therefore,  from  all  questions  as  to  the  conclusive 
efiect  of  this  judgment  in  Kew  York,  I  am  clear  that  the 
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judgment  iu  that  case  ought  to  be  decisive  of  the  righ't  sb 
of  the  parties  here,  and  that  this  court,  sitting  as  a  con  e:*^ 
of  equity,  ought  not  to  permit  a  party,  who  has  had  Ix^  ^ 
rights  fully  investigated  and  decided  in  a  court  of  equi  "t:,^ 
in  another  state,  to  avoid  a  final  decision  in  that  trik  xzm.- 
nal,  and  to  raise  the  same  questions  upon  the  same  fac^  ^, 
and  to  ask  a  reinvestigation  at  the  hands  of  this  court. 

But  it  is  urged,  on  the  part  of  the  complainant,  that  tn.  e 
was  prevented,   by  legal   proceedings  instituted  by  tl-^e 
railroad  company  iu  this  state,  from  complying  with  tXia-  « 
order  of  the  Supremo  Court  of  New  York,  and  has  tk  x-"a  s 
been  deprived  of  the  opportunity  of  availing  himself     -^i^f 
the  benefits  of  that  decree.     AVithout  pausing  to  inves-  "t  i- 
gate  the  validity  of  this  objection,  either  in  point  of  Ipi-"^^ 
oroffact — assumingit  to  be  true  and  well  founded,  hast"!  ^  ^ 
defendant  any  right  to  an  account  in  this  court  asagaii*^  *^* 
the  defendants?    lie  claims  to  be  an  agent  and  trustee    ^^^^ 
the  defendants,  and,  as  such,  to  have  purchased  real  a*-^  ^ 
personal  estate  for  their  benefit,  to  have  expended  lar^^^^ 
sums  in  its  improvement,  and  to  have  incurred  heavy  e*:^^" 
penses  in  its  management;  that  the  defendants  are  se^l*^* 
ing  by  an  action  at  law  to  recover  the  bonds  paid    ^^i" 
exchanged  by  him  for  the  real  estate  thus  purchased,  aK  ^  ^^ 
that  he  is  entitled  to  an  account  and  a  settlement  of  i^H 
the  disbursements  and  expenses  thus  made  and  incurr^^- 
A  simple  statement  of  the  facts  disclosed  by  the  pleadi?)  ^^ 
and  the  evidence  in  the  case  will  show  the  grounds  of  tl^^ 
complainant's  title  to  an  account. 

In  May,  1857,  the  railroad  company  placed  one  hii  »^^ 
drod  and  twenty-four  mortgage  bonds  of  the  compare  ^' 
for  §1000  each,  in  the  hands  of  the  complainant,  to  rai  ^^ 
money  to  meet  the  immediate  and  pressing  necessities  ^^^ 
the  corporation.  It  is  obvious,  from  the  whole  cvideii  ^^^ 
in  the  case,  that  the  design  of  the  company  was  to  co  **' 
vert  them  into  cash  or  available  funds  as  speedily  as  p*:^^* 
sible.  To  this  end  the  complainant  was  authorized  to  s^  ^  ** 
or  negotiate  the  bonds  oi  to  pui^xbase  real  estate  and,  cc:^*^ 
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rt  it  into  money.  The  only  limitation  imposed  was 
at  he  should  account  to  the  company  for  sixty-five  dol- 
•s  oil  the  one  hundred  for  all  the  bonds  disposed  of 
He  continued  to  act  as  the  agent  of  the  corporation, 
th  power  to  execute  the  trust  reposed  in  him,  from 
ay,  18o7,  till  about  the  1st  of  January,  1858,  when  his 
'cncy  was  terminated,  and  eighty-five  bonds,  then  re- 
dlining in  his  hands,  were  reclaimed  by  the  company, 
uring  that  period  he  had  sold,  exchanged,  or  otherwise 
sBposed  of,  thirty-nine  bonds,  of  the  par  value  of  $1000 
ch,  and  for  which  the  company  was  entitled,  by  virtue 
'  their  contract,  to  receive  sixty-five  per  cent.,  or  325,350. 

is  not  pretended  that  the  comi)lainant  has  ever  paid 
c  company  the  value  of  a  single  bond,  or  that  the  com- 
LDv  have  ever  realized  a  dollar  from  his  operations. 
Of  the  thirty-nine  bonds  disposed  of  by  the  complain- 
it  nine  were  invested  in  real  estate  in  the  city  of  New 
ork,  the  whole  of  which,  within  a  few  months  of  making 
e  investment,  were  sold  under  previous  mortgages,  and 
oved  insuflicient  to  satisfy  them.  Twenty-three  of  the 
lids  were,  on  the  20th  of  June,  1857,  invested  in  the 
rchase  of  the  farm  at  Prospect  Plains,  in  this  state,  and 
the  purchase  of  the  furniture,  stock,  farming  utensils, 
d  growing  crops  thereon.  The  complainant  immedi- 
*ly  entered  into  possession  of  the  liouse  and  farm  thus 
niished  and  stocked,  and  has  held  and  enjoyed  it  as  his 
n,  receiving  the  rents,  issues,  and  profits  from  that  day 
this.     In  May,  1857,  five  of  the  bonds  were  invested  in 

invoice  of  marble  in  California,  which  is  traced  into 
?  hands  of  the  complainant's  brother,  but  of  which  no 
count  has  been  rendered  to  the  defendants.  The  re- 
liningtwo  bonds  are  not  pretended  to  have  been  dis- 
ced of  in  pursuance  of  any  authority  conferred  on  the 
mplainant  or  for  the  benefit  of  tl>e  defendant.  It  is. 
vious,  then,  and  so  it  was  adjudged  by  the  Supreme 
Durt  of  New  York,  that  the  complainant  is  lawfully  in- 
^bted  to  the  defendants,  and  that  he  can  have  under  tlie 
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terms  of  his  contract  no  claim  against  them  as  trust  ^E?e 
for  the  management  of  the  real  estate.    No  matter  wItm  .^t 
may  have  been  the  disposition  of  that  real  estate,  tl""zae 
facts  will  not  warrant  calling  the  defendants  to  an  accou  x:m.   t. 
All  the  investments   in   personal  property  were   macflBe 
prior  to  the  execution  of  the  letter  of  attorney  by  the  c3  •^- 
fendimts   and  were   unauthorized.     Giving  to  the  coirBcn- 
plainant  the  full  benefit  of  his  alleg/stiioTi,,  which  is  r^^iDt 
distinctly  in  proof  in  the  cause,  that  the  title  to  the  fair:»m 
in  question  has  been  decided  to  be  in  the  company,  a  m.  :■-  ^ 
that  they  have  received  the  value  of  it,  it  does  not  ma-t  ^- 
rially  aid  the  complainant's  case  ar  entitle  him  to    ^^^ 
account.     The  farm,  with  all  the  improvements  put  wj><-^^^ 
it  by  the  complainant,  is  of  fiir  less  value  than  the  amo\&  "b^^* 
which  the  defendants  were  entitled  to  receive  on  accoim  ^  ^^ 
of  the  bonds  expended  in  its  purchase.    The  farm,  the^*^" 
fore,  admitting  it  to  have  been  recovered  by  or  for  t1=^*  ® 
benefit  of  the  defendants,  has  not  realized  to  them  sixty-fi  "^^  ® 
per  cent,  upon  the  amount  of  the  bonds  vested  in  its  pu^^*  ^" 
chase.  Even  ifit  be  admitted  that  the  compiainant  might   '^^ 
equity  have  some  claim  to  compensation  for  the  mana^"^^" 
nient  of  the  defendants*  land,  and  for  permanent  improv^  ^' 
ments  made  upon  it — he  is,  nevertheless,  indebted  to  tX=^  ^ 
defendants  in  $5850,  with  interest  fwr  the  amount  of  sixtr^""" 
five  per  cent,  on  niae  bonds  of  the  defendants  not  invest^^^ 
in  real  estate  in  pursuance  of  bis  contract.     This  sum  ^^^ 
is,  in  equity  and  by  the  express  judgment  of  the  SuprenC^^ 
Court  of  New  York,  bound  to  pay  before  he  is  entitled   *^ 
any  pemuneratioa  for  his  services.    It  is  clearly  shown  fc^J^ 
the  evidence  that  the  complainant  is  wnder  no  liability  f5«3^ 
the  defendants^  that  nothing  has  been  advanced  by  hir'**^ 
either  upon  his  letteirs  of  credit  or  his  acceptances,  for  itr^^ 
benefit  of  the  company,  and  that  all  his  acceptances,  ha^^^^^ 
been  taken  up  and  satisfied.     In  any  aspeet  of  the  ca  ^^ 
the  complainant  is  not  entitled  to  an  account.   He  is  large  ^y 
indebted  to  the  defeodants.     He  has  no  claim  in  equi  *y 
to  an  account  as  trustee*    Every  defence  which  he  m^^y 
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ve  against  the  demand  of  the  defendants  in  their  action 
law  18  available  at  law  as  well  as  in  equity. 
The  injunction  heretofore  issued  against  the  defendants 
1st  be  dissolved  and  the  complainant's  bill  dismissed 
th  costs. 


E  Trexton  Wateb  Power  Company  vs.  Robert  Cham- 
bers. 

•la-. ticc  commissioners  and  others  apjjointed  to  appraise  damages  and 
Lilu*:*  lands  taken  by  incorporated  companies  l)y  force  of  their  charters 
iive  frequently,  if  not  uniformly,  united  the  value  of  the  land  and  the 
images  in  the  same  sum  without  discrimination. 

bettt^r  j»ractice  would  he  to  distinguish  the  value  of  the  land  from  the 
*:  II  ages. 

well  pettb'd  that  the  aippraisement  includes  prospective  damages  re- 
iltiiig  naturally  aiwl  directly  from  the  works  of  the  company  for  all 
::ie  to  come. 


Timwiere  and  Daytovhy  for  complainants. 

3eqsley^  for  defendant, 

?HE  Chancellor.  The  first  exception  to  the  master's 
ort  is,  that  it  is  not  made  in  conformity  to  the  order 
'eference. 

5j  the  decretal  order  in  the  cause,  the  master  was  di- 
ted  to  make  a  just  and  equitable  estimate  and  appraise- 
nt  of  the  value  of  the  defendant's  lands  at  the  time  of 
ir  being  taken  by  the  complainants,  and  of  the  dam- 
^s  sustained  by  the  defendant  by  reason  of  the  taking 
the  said  lands.  The  master,  by  his  report,  states  as 
ows:  "I  do  estimate  the  value  of  the  lands  so  taken, 
1  the  damages  sustained  by  reason  of  such  taking  at 
t  time  of  such  taking,  at  the  sum  of  one  thousand  seven 
ndred  and  twenty  dollars.    The  master  has^  reported 
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110  separate  estimate  of  the  value  of  the  lands  and  a^J^• 
praisement  of  damages.     I  am  not  satisfied  that  this  is     a 
material  departure  from  the  requirements  of  the  orde-  r. 
The  terms  of  the  order  are  in  conformity  with  the  terii"M3 
of  the  charter  of  the  company  making  provision  for  cor»:i.- 
pensation  to  the  landholder.     I  think  it  will  be  foaud 
that  where  lands  have  been  taken  by  condemnation  f<>r 
public  use  under  provisions  of  charters  similar  to  tli€j 
present,  the  report  of  the   commissioners  appointed    t:o 
value  the  land  and  aj>praise  the  damages  and  the  verdiot 
of  the  jury,  where  a  feigned  issue  has  been  directed,  ha^'« 
very  frequently  if  not  uniformly  united  the  value  of  the 
laml  and  the  damages  in  the  same  sum  without  discrirtii- 
nation.     It  cannot  be  denied  that  this  mode  of  confoun^S" 
ing  the  value  of  land  taken  and  the  amount  "of  damag'<^3 
sustained  may,  as  in  fact  it  does  in  this  case,  create  serious 
embarrassment  in  testing  the  propriety  and  accuracy  <^f 
the  masters  report.     The  better  practice  would  eertaiolj 
be  to  distinguish  between  the  value  of  the  land  and  tli<J 
dama^^es. 

There  is  another  inaccuracy  in  the  report  which,  if  ^^ 
were  j^ermitted  to  stand,  might  be  productive  of  future 
embarrassment.  The  order  directs  the  master  to  niak^ 
an  estimate  and  appraisement  of  the  value  of  the  lands  ^^ 
the  time  they  were  taken  and  of  the  damages  sustain*?^'* 
The  master  reports  that  he  has  estimated  the  value  of  tb* 
lands  taken,  and  the  damages  sustained  by  reason  of  socii 
taking,  at  the  time  of  the  taking.  But  the  damages  np* 
praised  are  not  to  be  limited  to  the  time  of  the  taking.  I^ 
is  well  settled  that  the  appraisement  includes  prospceti^"® 
damages,  resulting  naturally  and  directly  from  the  wor*^ 
of  the  complainants,  for  all  time.  Ten  Eyck  v.  The  /?^** 
and  Bar.  Canal  Co.,  3  HaM\  200;  Van  Schoick  v.  The  I^^j 
and  Rai\  Canal  Co.,  Spencer  249 ;  Del.  and  Bar.  Canal  ^*^' 
V.  Lee,  2  Zah.  243. 

It  may    perhaps  be   inferred,   from  the   language    ^ 
another  part  of  the  report,  that  this  stateniettt  is  a  ni^^ 
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iccuracy,  and  as  such  open  to  correction  or  ex- 

xt  fi^round  of  exception  is,  that  the  report  is  for 
mount  than  is  warranted  by  the  evidence.  This 
is  well  taken.  The  defendant's  land  has  been 
condemnation  without  his  consent  for  the  use  of 
lainants.  lie  is  entitled  to  receive  full  and  ade- 
npensation  for  the  land  and  for  his  damages, 
eport  of  the  master  is  excessive  in  amount,  and 
)  sustained  by  any  fair  view  of  the  evidence. 
it  must  be  set  aside.  I  deem  this  a  case  pecu- 
[»er  for  the  consideration  of  a  Jury,  although  the 
IS  originally  referred  to  a  master  by  consent  of 
I  will,  if  either  party  now  desires  it,  direct  au 
scertain  the  value  of  the  land  and  damages. 
'  days  will  be  allowed,  within  which  the  parties 
e  their  election. 


DuKANT  vs.  Bacot. 

i;ik«-  \iu<  ri.^^urn'*!  in  tlio  .salo  of  Inii'ls  tht-ni  if  no  doubt  of  tlie 
I  <'<'urt  of  •••[iiity  to  reform  t!i«?  ooi\v«-y;iinM'. 
•  l-."l  is  drawn  stri«.tly  in  nc(.nrd:in'«.'  with  tlio  intoution  of  lUh 
:ii'»u;:li  fi'Mu  a  liiiniMku  in  iu'iuiiniit  it  will  imt  Htfi.'(.'t  thtr  end 
;••!<.'  is  iiMc.i.-iv  j.r«'-<'nt<'d  fnr  ih*-  iiit<  rft  rt-n^i.-of  tlic*  CMiirt. 


md  Bradki/,  for  complainant. 

/(?,  for  defendant. 

lANCELLOR.  On  thc  10th  of  June,  1827,  Joliu 
t,  by  deed  of  that  date,  conveyed  to  AVilliain 
lot  of  salt  meadow,  oO  feet  in  front  and  rear, 
eet  deep,  at  the  intersection  of  Warren  street 
turnpike  road  leading  from  Newark  to  Jersey 
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City.  The  lot  is  described  as  "  beginning  at  the  uort  1 
side  of  the  turnpike  road  where  AVarren  street,  in  tbt « 
map  of  the  Jersey  Company,  would  intersect  said  roac3, 
and  extending  thence  west  along  the  turnpike  fifty  fee  *i 
and  north,  and  parallel  with  Warren  street,  one  hundre  -^ 
feet."  In  the  year  1830,  a  second  deed  was  executed  bj;^ 
Van  Yov^t  to  Durant  for  another  lot,  triangular  in  forn^"-? 
adjoining  the  first  named  lot  on  the  west,  fronting  tweri^"»- 
ty-six  feet  on  the  turnpike,  and  running  to  the  corner  a^^' 
the  first  lot  in  the  rear. 

In  Xovember,  1857,  the  complainant,  in  whom  the  tid  ^ 
to  both  lots  is  vested,  filed  his  bill  against  the  heirs  o^^^ 
Van  Vorst  to  reform  the  deed  of  1830.  It  charges  tha — ^^ 
the  real  design  of  the  parties  in  making  the  second  con-^*" 
veyance  was  to  make  the  west  line  of  the  lot  strike  th^  ® 
turnpike  at  right  angles;  that  from  a  misapprehension  a'  — '^ 
the  time  of  the  conveyance,  the  parties  supposed  that  i^^  ^ 
front  of  26  feet  on  the  turnpike  would  accomplish  tha'  -^^ 
end,  whereas  it  required  an  additional  front  of  55  fee'  "^^ 
on  the  turnpike  to  accomplish  that  purpose.  It  asks  tba  — '^ 
the  deed  be  reformed  so  as  to  efiectuate  the  intention  o  -^•^ 
the  parties,  and  that  the  defendants  be  decreed  to  conve^^^ 
an  additional  front  of  29  feet  on  the  turnpike. 

Of  the  power  of  the  court  to  reform  the  contract  ther^^  ^ 
is  no  question.  1  Sj mice's  Jl^q,  J^ir.  GZ3;  Adams*  JEqAGi  -^5 
1  Sff^/den  on  Ven.  158 ;  1  Slor/s  Eq.  §  152 ;  Cheiwood  v==^* 
Brltian,  1  Greens  CL  438 ;  McKelway  v.  Armour ^  2 Stocks  '• 
115. 

Docs  the  complainant,  by  his  evidence,  show  a  ca^^® 
which  calls  for  or  authorizes  the  interference  of  the  court-^  • 
If  so,  is  the  remedy  lost  by  lapse  of  time? 

The  bill  chances  that  the  ori^nal  deed  of  1827  vrc^^ 
made  under  the  impression  thatAVarren  street  intersected  ^ 
the  turnpike  at  right  angles,  and  that  the  deed  was  i^^" 
tended   to   convey  u   rectangular  lot;    that  .contrary  ^^ 
such  impression,  it  was  found  that  the  roads  intersect^^ 
each  other  at  an  acute  angle,  and  that  the  lines  of  the  lo^ 
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3re  consequently  so  oblique  that  a  house  erected  on  the 
tire  front  of  the  lot,  with  its  side  lines  at  right  angles 
the  road,  would  unavoidably  project  upon  the  adjoining 
:ids  of  the  grantor,  and  that  the  buildings  of  the  grantee 
d  by  mistake  been  erected  in  part  on  the  lands  of  the 
antor. 

To  remedy  this  difficulty,  and  with  the  view  of  making 
e  western  line  of  the  lot  perpendicular  to  the  road,  the 
II  alleges  that  the  second  deed  was  executed,  but  that 
e  deed,  as  drawn  and  executed,  does  not  accomplish  the 
yeet  and  intention  of  the  parties.  This  view  of  the 
se  is  not  sustained  by  the  evidence.  The  angle  formed 
r  the  intersection  of  the  street  being  an  acute  angle,  it 
obvious  that  if  the  grantee  occupied  the  entire  front 
ith  his  building,  and  extended  it  in  the  rear  at  right  an- 
es  to  the  street,  the  rear  of  the  building  would  not  oc- 
ipy  the  land  of  Van  Vorst  on  the  west  line,  but  would 
loroach  upon  Warren  street  on  the  east  line.  To  avoid 
'18  difficulty,  or  possibly  from  a  mere  mistake  of  loca- 
on,  Durant  located  his  buildings  too  far  west,  so  that  the 
ont  of  his  building  upon  the  turnpike  was  26  feet  west 
^  his  true  line  and  upon  the  land  of  Van  Vorst.  It  be- 
ime  necessary,  therefore,  for  him  to  protect  his  building 
>  acquire  more  front  upon  the  turnpike,  and  it  seems 
ost  probable  that  this  was  the  real  design  of  the  second 
irchase.  The  difficulty  doubtless  arose  from  the  lot  not 
-ing  square,  but  the  primary  design  of  the  change  was 
>t  90  much  to  make  the  lines  rectangular  as  to  acquire 
tie  to  the  ground  occupied  by  the  buildings.  This  I 
'Om  a  fair  result  of  the  evidence  in  the  case.  So  far 
oni  the  design  of  the  second  conveyance  being  to  make 
'o  line  of  the  lot  rectangular  with  the  street,  it  is  obvi- 
^sly  drawn  upon  the  assumption  that  the  west  line  of 
^e  original  lot  was  at  riglit  angles  to  the  street,  and  that 
^^  additional  purchase  made  the  west  line  oblique.  It 
^  for  a  half  lot,  beginning  on  the  turnpike  twenty-six 
^^t  from  the  west  line  of  Durant's  lot,  as  formerly  con- 
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veyed,  running  thence  (not  at  right  angles)  but  "diag-o 
nally,  to  the  rear  of  said  lot,  forniiing  a  triangle,  the  ba  ^^e 
of  whicli,  lying  along  the  line  of  said  Charles'  lot,  is  otje 
hundred  feet  deep  Ironi  said  turnpike  road,  and  the  pe  r- 
pendicular  along  said  road  twenty-six  feet."     Xow  every 
phrase  and  expression  in  that  description  is  applicabl  e, 
and  only  applicable,  to  a  lot  whose  east  line,  being  ide  i> 
tical  with  the  west  line  of  the  old  lot,  is  at  right  angl<5S 
to  the  street,  and  whose  west  line  is  oblique.     Every  e:2i- 
pression  is  repugnant  to  the  idea  of  squaring  the  lotli^y 
making  the  west  line  intersect  the  Btreet  at  right  angles  — 

But  assuming  that  the  real  and  sole  design  of  thes-^^ 
cond  purchase  was  to  make  the  lot  rectangular,  let  us  scr^^ 
how  the  case  stands  upon  the  evidence.  John  J.  Durau  ^^ 
says  the  lot  turned  out  not  to  be  square;  Van  Vorst  wf^^ 
willing  to  make  it  square ;  ray  father  was  anxious  to  bar*  "^® 
it  square;  Mr.  Van  Vorst  said  he  would  sell  enough  tr:^o 
make  it  square ;  my  father  said  he  would  buy  enough  t  ^ 
make  it  square.  Mr.  Cassedy,  the  counsel  under  whos^^^ 
direction  the  deed  was  drawn,  says,  I  drew  the  deed  frof-^^ 
the  orders  I  got  from  them  ;  we  all  three  believed,  as  ^ 
now  recollect,  that  iliat  would  make  the  western  line  (Z^^^ 
the  lot  at  right  angles  with  the  turnpike ;  I  recollect  Va  "^ 
Vorst  asked  how  many  feet  it  would  take  to  square  it-  _? 
Durant  said  about  26  feet,  the  number  effect  in  the  deec-^* 
And  on  cross-examination,  he  says — "Durant  said  ^-^ 
would  take  26  feet  along  the  turnpike  to  square  it  out;  ^ 
think  both  parties  said  (hat  would  square  it;  I  think  Va  ^^ 
Vorst  said,  "how  much  do  you  w^ant?''  Durant  sai-^^ 
"26  feet;"  I  think  that  will  square* it  out ;  when  I  sa-  -J 
26  feet,  I  don't  mean  to  say  that  I  recollect  that  he  sal  ** 
those  words,  but  I  mean  to  say  he  called  for  the  quautif  )' 
named  in  the  deed.  Xow  it  is  evident  from  this  test  ^' 
mony  that  there  is  no  mistake  in  drawing  the  deed.  I^^— -^' 
w^as  drawn  strictly  in  accordance  w-ith  instructions  give^^* 
Durant  wanted  26  feet;  Van  Vorst  agreed  to  sell  26  fee«^^' 
he  received  pay  for  26  feet ;  he  actually  conveyed  26  fe( 
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here  is  no  mistake  in  the  deed,  and  no  room  for  the  re- 

rmation  of  this  instrument.     The  whole  mistake  was 

the  judgment  of  the  parties,  or  of  Mr.  Durant  himself, 

to  the  eiiect  of  the  purchase  upon  the  shape  of  his  lot. 

is  clearly  not  a  case  for  the  interference  of  the  coart. 

The  bill  must  be  dismissed. 


^DWiN  Emans  and  Elizabeth  his  wife  vs.  Joseph  W. 
Emans  and  Peter  Wortman. 

a  bill  unite  a  demand  of  several  matters  of  distinct  natures  against  dif- 
erent  defendants  it  is  demurrable  for  multifariousness. 
if  a  joint  claim  against  two  defendants  is  joined  in  the  same  bill  with  a 
eparato  claim  against  one  of  them  only,  either  or  both  of  the  defendants 
txay  demur  for  multifariousness. 


Dalryriiple  and  Liltky  for  defendants. 

Yanatta,  for  complainants. 

The  Chancellor.  The  complainants  in  this  bill  set 
two  distinct  and  independent  claims  or  grounds  of 
ief. 

1.  They  seek  to  compel  the  specific  performance  of  an 
ard  in  favor  of  the  complainants,  made  in  pursuance 
an  agreement  for  submission  to  arbitration  entered 

:o  between  the  complainants  and  Joseph  W.  Emans, 
e  of  the  defendants. 

2.  To  compel  the  defendants  to  account  for  and  pay  to 
i  complainants  the  value  of  the  equal  half  part  of  a 
'm  of  200  acres,  conveyed  by  the  wife  of  the  complain- 
t  and  the  defendant,  Joseph  W.  Emans,  to  the  other 
Pendant,  Peter  Wortman,  by  deed  executed  and  deliv- 
id  the  twenty-ninth  of  October,  1853. 

Vol.  u.  s 
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A  separate  demurrer  is  filed  by  each  of  the  defendants. 

The  bill  is  clearly  demurrable  for  multifariousness  om 
two  grounds. 

1.  It  unites  a  demand  of  several  matters  of  distiiiot 
natures  against  different  defendants.  The  refusal  l>j 
Emans  to  perform  the  award  against  him,  and  the  refusiil 
by  Emans  and  Wortman,  combined,  to  pay  the  complain- 
ant's wife  the  value  of  her  share  of  the  farm,  are  totally 
distinct  matters  having  no  connection  with  or  depend- 
ence on  each  other. 

The  submission  to  arbitration  grew  out  of  the  alleged 
inequality  and  unfairness  of  a  partition  between  the  coixi- 
plainant's  wife  and  Joseph  W.  Emans,  with  which   tlie 
sale  and  conveyance  to  Wortman  was  in  some  wise  con- 
nected.    But  the  refusal  of  Wortman  to  pay  the  stipu- 
lated price  of  that  land,  or  the  fraudulent  combination  of 
Wortman  and  Emans  to  deprive  her  of  her  fair  share  of 
the  consideration  for  the  conveyance,  formed  no  part  o^ 
the  partition,  and  was  in  no  wise  involved  in  the  subject 
matter  of  the  arbitration.     The  submission  relates  solelj^ 
to  the  inequality  of  the  partition  between  Elizabeth  and 
Joseph  W.  Emans.     The  refusal  of  Wortman  to  pay  the 
price  of  land  conveyed  by  them  neither  produced  nor 
contributed  to  that  inequality.    Even  against  the  saiti^ 
defendant  a  claim   for  the  specific  performance  of   ^^ 
agreement  to  submit  to  arbitration,  and  a  claim  for  tli^ 
recovery  of  the  value  of  land  fraudulently  withheld,  cai^* 
not  be  united  in  the  same  bill.     It  is  a  misjoinder  of  di*' 
ferent  causes  of  action,  which  cannot  properly  be  litigate ^ 
in  the  same  suit.  Boyd  v.  Hoyt,  5  Paige  79 ;  Story's  Eq.  I^^* 
§  271,  530;  1  DanieW  Ch.  Prac.  383,  393,  395. 

Again,  admitting  that  the  defendants  are  propel"^ J 
joined  in  that  part  of  the  bill  which  relates  to  the  pri  ^'^ 
of  land,  Wortman  has  no  interest  in  the  subject  rnatt:^^^ 
of  that  part  of  the  bill  which  relates  to  the  specific  p^'^' 
formance  of  the  award.  lie  is  no  party  to  the  subrx^*^' 
sion  or  to  the  award.     The  bill  prays  no  discovery,  ^  ^ 
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0  relief  against  him  on  that  ground.  He  has  no 
vable  connection  with  that  part  of  the  complain- 
lase.    If  a  joint  claim  against  two  defendants  is 

in  the  same  bill  with  a  separate  claim  against  one 
m  only,  either  or  both  of  the  defendants  may  de- 
br  multifariousness.  Ward  v.  The  Duke  of  North- 
and  et  al.^  2Anstruther  469;  Boyd  v.  Hoyt^  5  Paige 
cifi  V.  Ec'kford,  6  Paige  22 ;  1  Daniels'  Ch.  Pr.  883, 

sustain  a  demurrer  to  a  bill  for  multifariousness 
t  several  defendants  it  is  not  necessary  that  the  de- 
it  demurring  should  so  far  answer  the  bill  as  to 
he  ordinary  general  charge  of  combination.  Mit- 
PL  hg  Jeremy  181,  and  note  b;  Brooks  v.  Lord 
^orth,  1  Madd.  86,  (1^^.  Am.  ed.  57) ;  Salvage  v.  EydCy 
d  138. 
specific  charge  of  fraudulent  combination,  made 
complainants'  bill  in  this  case,  applies  only  to  the 

1  ground  of  relief. 

5  not  a  case  in  which  the  complainants*  bill  can  be 
led.  JohnMoii.  v.  Anthony^  2  Molloy  373 ;  Boyd  v.  Hoyty 
c  70 ;  Sirift  v.  Erkford,  6  Paige  22. 

demurrer  must  bo  allowed,  and  the  complainants* 
>mi.sscd. 


CiiLBiJ  vs.  l^KCKiiAM  aud  Others. 

r  .-.juity  iii:iy.  ih  tin-  t'Xcni-<:  of  a  souu.l  di.-cr(-tioii,  r«.'fu>o  lo  «1«--cr'0 
.-.■ill--  j..-i-t".iiiii;»iiic.,l' M  }iai-(l  l)ari,';un. 

■.  i;;tv;!iL'  <-..iiv»-yr.l  lii«^  i-ntiif  o>t:it.'  to  his  cliiMron,  upon  their  stip- 
■j.  In  i.i..vi'i«'  Jor  ili.-ir  ].ar<-nts  a  romioitabie  support  ami  Jimintv- 
-iiital.h-  t"  lli'-ii  « <'ii«liiinii,  wht-rcvor  th<.'y  or  <-itln-r  oi  lht.-iii  iniglit 
■  i'^  r'.-i'k-.  a  -p«-<iti.'  porK.rmaii'.f  of  th«j  contract  war*  Jocrcod  in  his 
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It  is  no  defence  to  such  suit  that  the  property  conveyed  was  totally  in&cle- 

quate  to  the  support  of  the  parents. 
Evidence  of  a  cotMiiporaneoua  parol  agreement  is  inadmissible  to  alter  tl»e 

terms  of  a  written  contract. 


Hansonij  for  complainant. 

The  Chancellor.  On  the  7th  of  April,  1855,  William 
Chubb  and  Lydia  his  wife,  by  deed  of  that  date,  coiv 
veyed  to  their  two  children,  William  F.  Chubb  and  Etntna 
Peckham,  a  small  farm,  in  the  county  of  Somerset,  coti- 
taining  about  46  acres  of  land. 

By  an  agreement,  of  even  date  with  the  deed,  under  tbe 
hands  and  seals  of  their  children,  made  between    tfae 
children  of  the  one  part,  and  their  parents  of  the  otb^^» 
the  children  agreed,  in  consideration  of  the  conveyano^?? 
to  provide   for  the   support  and   maintenance   of  th^'^ 
parents,  and  each  of  them,  in  a  comfortable  manner,  'to 
provide  and  furnish  each  of  them  with  proper  and  suit^" 
ble   clothing,  food,  medicine,   and   medical   attcndauc<3, 
when  sick,  and  to  find  a  comfortable  place  to  live  in — ^all 
to  be  according  to  their  age  and  situation  in  life,  for  au^ 
during  their  natural  lives  and  the  life  of  the  survivor  of 
them.     The  children  further  agreed  to  accept  the  titl^ 
which  the  father  had  in  the  premises;  and  in  case  of  anjr 
adverse  claim  of  title,  to  be  at  the  expense  of  defend ii^S 
the  title  which  they  thus  acquired. 

This  bill  is  filed  by  the  father  against  the  children,  ai^^ 
charges  a  failure  upon  their  part  to  perform  the  contra <^*» 
and  asks  either  that  the  contract  be  rescinded,  and  t;!^® 
lands  reconveyed  to  the  complainant,  or  that  a  speci^^ 
performance  be  decreed. 

A  decree  pro  ccnfcsso  is  taken  against  the  son.  JT^tx^ 
duiigliter  alone  answers.  She  admits  the  contract,  alle^^^ 
that  they  took  the  title  at  her  father's  request,  and  sol^^-*'? 
for  the  purpose  of  aiding  her  aged  parents;  that  she  X>^^ 
received  nothing  whatever  from  the  farm;  that  its  ent:  i^ 
proceeds,  together  with  considerable  sums  advanced      ^^ 
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jrself,  have  been  appropriated  to  the  support  of  her 
ireiits;  that  at  the  time  of  the  contract  it  was  under- 
ood  and  agreed  that  the  father  should  remain  upon  the 
nn,  and  assist  in  its  cultivation,  until  a  sale  could  be 
Voctcd :  that  the  i)rocecds  of  the  farm  and  the  limited 
leans  of  the  defendant  are  utterly  inadequate  to  support 
er  parents  elsewhere  than  on  the  farm  and  with  their 
■isiistanec.  She  protlers  herself  ready  and  willing  to  re- 
r>nvey  the  land,  if  the  sums  she  has  advanced  under  the 
:>ntract  are  repaid  to  her. 

The  evidence  in  the  cause  shows  that  the  farm  was  con- 
eyed  to  the  defendants  not  at  their  request,  but  at  the 
->licitation  of  the  complainant,  and  that  the  title  was  re- 
ictantly  accepted  by  Mrs.  Peckham,  the  daughter;  that 
lie  has  derived  no  benefit  from  it,  but  that  the  contract 
ito  which  she  entered  upon  taking  the  title  has  involved 
or  in  serious  trouble  and  pecuniary  loss.  The  evidence, 
moreover,  tends  to  confirm  the  allegation  of  the  answer, 
lat  she  accepted  the  title,  and  entered  into  the  contract 
>r  licr  parents'  support  upon  the  faith  of  a  parol  agree- 
ii?nt,  cotemporaneous  with  the  written  contract,  that  her 
>ther  would  remain  upon  the  farm,  and  assist  in  its  cul- 
vation  until  it  could  be  advantageously  sold,  and  the 
f'oceeds  applied  to  his  support  and  the  support  of  his 
lib  at  such  i>Iace  as  they  might  choose  to  reside.  This 
'ulence,  however,  is  inadmissible  to  relieve  her  from  the 
^ligation  of  the  written  contract.  It  is  in  direct  conflict 
itli  the  express  terms  of  her  written  engagement,  by 
1  lich  it  is  stipulated  that  the  parents,  or  either  of  them, 
^ould  be  at  liberty  to  reside  in  the  city  of  New  York  or 
s^ewhere.  Evidence  of  a  cotemporaneous  parol  agree- 
H'nt  is  inadmissible  to  alter  the  terms  of  the  written  con- 
xct. 

Jlowever  unfortunate  or  oppressive  may  be  its  terms, 
^  parties  must  abide  by  their  engagement  as  it  is  written. 

The  contract  cannot  be  rescinded  or  a  reconveyance 
^•eeted,  even  by  the  consent  of  the  defendants.     The 

s* 
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wife  of  the  complainant  joined  in  the  conveyance,  and  tWe 
contract  of  the  grantees  is  for  her  maintenance  as  well  tj& 
that  of  her  husband.  Ilcr  rights  are  to  be  protected.  Slj^e 
is  not  a  party  to  the  suit.  She  does  not  ask,  and  tlae 
evidence  warrants  the  belief  that  she  does  not  desire  a 
dissolution  of  the  ccmtract.  She  resides  upon  the  fai-m 
with  her  son,  and  is  supported  by  her  own  labor  and  tlie 
assistance  of  her  children.  The  husband  and  wife  do  11  ot 
live  together.  The  complainant  contributes  nothing  to  li  cr 
support.  His  interest  in  the  land  has  been  sold,  and  to 
order  a  reconveyance  might  strip  both  parties  of  tb^ir 
means  of  support,  and  must  of  necessity  be  prejudicial  'to 
the  rights  and  interest  of  the  wife.  This  consideratioi^  i^'^ 
decisive  against  rescinding  the  contract  for  her  supp<^^ 
and  ordering  a  reconveyance  of  the  land. 

There  must  be  a  decree  for  a  specific  performan^^^- 
Courts  of  equity  may,  in  the  exercise  of  a  sound  discre- 
tion, refuse  to  decree  the  specific  performance  of  a  b»rd 
bargain. 

But  this  is  not  a  case  for  the  application  of  the  doctritJ^ 
nor  for  the  exercise  of  such  discretion.  The  father  con- 
veyed his  entire  estate  to  his  children,  wpon  their  stip*^" 
lating  to  provide  for  their  parents  a  comfortable  support 
and  maintenance  suited  to  their  condition,  wherever  tb^J 
or  either  of  them  might  choose  to  reside.  It  is  no  ans^"^^ 
to  a  prayer  for  specific  performance  that  the  property  con- 
veyed is  of  little  value  and  totally  inadequate  to  the  sup- 
port of  the  parents  in  the  city  of  New  York  or  elsewb^^ 
than  in  the  country*  That  was  a  proper  subject  for  con- 
sideration by  the  parties  when  the  contract  was  entered 
into.  But  having  been  made  voluntarily  and  in  goo^ 
faith,  the  parents  arc  entitled  to  their  support  at  the  hun"^ 
of  the  grantees  so  long  as  the  avails  of  the  property  con- 
veyed or  the  means  of  the  children  will  suflice  for  tb^^^ 
l)urposc. 

There  must  be  a  decree  for  a  specific  performance  ^^^ 
a  reference  to  a  master  to  ascertain  and  report  what  wo^l^ 
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e  a  suUable  provision,  weekly  or  otherwise,  for  the  com- 
>rtable  support  and  maintenance  of  the  complainant,  and 
lao  of  his  wife,  according  to  the  terms  and  provisions  of 
le  contract. 


Bruce  and  Cook  vs.  Gale  and  others. 

'lj«^re  a  caust'  is  fiettled  by  the  parties  out  of  court,  without  any  agreement 
4V  i<»  ilie  dis])osition  of  the  suit  or  as  to  costs,  noitlier  party  is  entitled  to 
oo-u  against  his  adversary. 


Bill  to  set  aside  judgment  at  law  as  fraudulent  against 
siubsequent  execution  creditor,  and  for  an  injunction  to 
^strain  a  sale  of  the  debtor's  property  by  virtue  of  the 
<ecution  alleged  to  be  fraudulent.  No  plea,  answer,  or 
&mnrrer  was  iBled.  By  an  arrangement  between  the 
irties,  the  complainants'  claim  was  satisfied,  upon  his 
>n8enting  that  the  sherifl' should  proceed  to  a  sale  under 
le  first  execution.  No  agreement  was  made,  and  nothing 
as  said  as  to  the  disposition  of  the  suit  in  chancery,  or 
i  to  the  costs  therein. 

The  question  is  now  submitted  without  argument, 
hether  the  complainant  is  entitled  to  costs. 

Vanatta^  for  complainants. 

By  the  Chancellok.  The  rule  is  well  settled  at  law, 
lat  where  the  parties  to  a  suit  make  a  settlement  between 
icmselves  out  of  court  without  reference  to  costs,  each 
arty  shall  pay  his  own  costs.  Anderson  v.  Exion^  1  Smith 
77 ;  Den  v.  Pidcock,  7  HalsL  363. 

The  rule  is  the  dictate  of  common  sense,  and  is  both 
1st  and  reasonable.  There  is  no  reason  why  it  should 
ot  be  observed  as  well  in  equity  as  at  law. 

In  Easibum  v.  Kirk^  2  Johns.  Ch.  B.  317,  where  the 
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cause  had  been  settled  between  the  parties  upoa  eertaia     ^^!^ 
terms,  one  of  which  was  that  the  question  of  costs  should    4^^ 
be  submitted  to  the  Chancellor,  the  court  refused  to  de-  ^^^^ 
cide  the  mere  question  of  costs,  but  left  each  party  to^;^ 
pay  his  own  costs. 

Neither  party  is  entitled  to  costs  against  his  adversary^^^ 


liANsoM  vs.  The  President,  Directors,  and  Company     of 
THE  Stoxington  SAVINGS  Bank  and  others. 

A  r..i)M.ratr  a^'.irri-..!ate  must  aii.swor  un(l<T  tlio  si-al  of  the  rrtri»oration. 
TIk'V  may  ailnj-i  mi'l  iix*  any  i^t-A  j/nj  har  I'lcc. 

Ilili.'  ^'-al  i<  dij-jMiiMMl  witli  it  shouM  In.-  l.y  l.-av*-  of  tlio  court  prcviouf-lr 
n!.t;\in-'<i  an.]  li.r  jl;o(;«J  caii-i!  <liu\vii. 


This  was  a  motion  to  suppress  answer. 
liamonij  for  motion. 
(rilchriiif,  contra. 

The   Chancellor.     The   defendants,   the   Stonington 
Savings  Bank,  claiming  to  he  a  body  corporate  created 
by  the  laws  of  the  state  of  Connecticut,  filed  a  paper  p^^' 
porting  to  be  an  answer  to  the  complainant's  bill  ^^^ 
under  their  corporate  seal.     The   paper  was  signed  ^J 
counsel,  and  verified  by  the  oath  of  the  secretary  of  ^^^ 
corporation  in  the  usual  form.    An  affidavit  has  also  b^^^ 
made  by  the  secretary  of  the  company  and  filed,  stati"? 
that  the  hank  has  no  corporate  seal.    The  complainai^^  ® 
counsel  moves  to  supi»ress  the  answer  as  irregular. 

A  corporation  aggregate  answers  under  the  seal  of  tb^ 
corporation.   Co(q)ersJ!Jfj.PLS'2');  Jl/'ffords  PL  Q;  Hc:^  ^'' 
Windham,  Coicp.  377;  :^fon/'s  Erj,  FL  814;  1  Yen}.  U^  ' 
Angel  .)'•  Allies  on  Corp,  §  OlJo;  1  JSewlantVs  Ch.  Pr.  131  ? 
JJaniels'  Ch.  Pr.  87G,  note  1;  3  Jlof, nan's  Ch.  Pr.  239. 
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The  practice  is  in  accordance  with  the  ancient  though 

mewhat  obsolete  rule  of  the  common  law,  that  a  corpo- 

don,  being  an  invisible  body,  acts  and  speaks  only  by 

I  common  seal.    1  Bla.  Com.  475. 

If  the  uniform  practice  of  the  court  in  this  particular  is 

parted  from,  and  the  use  of  the  seal  dispensed  with,  it 

ould  be  by  leave  of  the  court  previously  obtained  and 

r  good  cause.     The  affixing  of  the  corporate  seal  is  the 

ual  mode  of  authentication,  and  aitbrds  the  best  evidence 

at  the  paper  purporting  to  be  an  answer  is  in  fact  the 

ewer  of  the  corporation.     As  the  answer  now  stands, 

ere  is  no  evidence  whatever  that  it  was  ever  authorized 

adopted  by  the  corporation.    The  presumption,  indeed, 

the  other  way ;  for  the  caption  of  the  answer  states  that 

is  under  the  common  seal  of  the  corporation,  when  in 

3t  it  is  not  so  authenticated,  thus  affording  a  presump- 

n,  at  least,  that  it  was  never  adopted  as  their  answer. 

The  fact  that  the  corporation  have  no  common  seal 

)rds  no  ground  for  relaxing  the  practice.     It  is  an  in- 

irable  incident  of  every  corporation  that  they  may 

3  a  common  seal,  and  make,  alter,  and  renew  the  same 

easure.     The  case  of  Sutton's  Hospital,  10  Coke  30  C; 

I  ^  Ames  on  Corp.  §  217. 

ey  may  use  and  adopt  any  seal  pro  liac  vice.    It  may 
bit  of  paper  attached  by  wafer,  without  any  impres- 
ndicative  of  a  common  seal  of  a  corporation.     MilU 
''oundry  v.  Ilovey,  21  Pick.  417. 
ly  seal  whatever  }s  attached  to  the  answer  hy  the 
V  ^f  ^^^  corporation  it  becomes  their  seal,  and  if  the 
is  verified  in  usual  form  b}-  the  signature  of  an 
of  the  corporation,  his  affidavit  that  the  seal  so 
IS  the  seal  of  the  corporation,  and  was  affixed  by 
y  of  the  corporation,  the  answer  upon  its  face  pur- 
be  and  is  under  the  corporate  seal, 
lotion  is  allowed  with  costs. 
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Brooks  and  Kendlb  vs.  Lewis  and  others. 

On  bills  to  restrain  tlie  oxecution  of  process  or  the  performance  of  offic 
•M'Xa  the  sheriff  is  made  a  party,  as  the  design  of  the  injunction  is  to 
Ktrain  him  from  acting;  but  where  no  relief  is  prayed,  and  no  deer  "^ 
y>ko(l  against  the  officer,  it  is  not  uecessary,  nor  usually  expedient,  f^- 
I  hi'  .sh^.-rilT  to  answer. 


\*\ 


*S'.  A.  Alleriy  for  defendants,  in  support  of  motion. 
J.  Midford  and  J.  Wilson^  contra. 

The  Chancellor.    The  injunction  in  this  cause  issuetl:^  * 
to  restrain  the  sheriff  of  the  county  of  Salem  from  deli-  -^ 
vering  a  deed  to  one  of  the  defendants,  in  pursuance  of  ^ 
sale  made  by  him  by  virtue  of  a  writ  oi  fieri  facias  issuefc^ 
out  of  the  court  for  the  sale  of  mortgaged  premises.  The^ 
material  allegations  of  the  bill  which  induced  the  allow— "^ 
anco  of  the  injunction  are — that  there  were  but  few  per— ^ 
j^ons  present  at  the  sale  ;  that  the  terms  of  sale  were  un-  x 
usual  and  hard ;  that  the  i»roperty  was  cried  on  the  lasf  ^ 
bid  for  a  very  short  time,  and  was  struck  off  without  £^ 
fair  opportunity  of  further   bidding;  that    the  j^ropertj^^ 
was  sold  at  a  great  undervalue,  and  that  a  person  war  -^ 
present  at  the  sale  prepared  to  bid  §500  more  for  th^  -* 
property  than  the  price  at  which  it  was  struck  off,  anc^ 
has  since  the  sale  offered  that  advance,  which  was  refaset-^ 
by  the  purchaser,  wlio  asked  §7000  for  the  property,  an*'    J 
refused  to  sell  it  for  less  than  that  sum. 

The  injunction  was  granted  upon  the  ground  that  th-^cr 
sale  was  unfairly  conducted ;  that  the  property  was  strucE^ 
off  at  an  undervalue  without  a  fair  opportunity  affonle      '"' 
for  further  bidding,  and  that  the  facts  warranted  the  be^* 
lief  that  a  higher  price  would  he  realized  upon  a  resale. 

All  the  material  charges  of  the  bill  are  explicitly  am^<^ 
fully  denied  by  the  answers  of  the  defendants.    As  ti — ^^ 
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case  now  stands  upon  the  answers,  there  is  no  ground 
\vhatcver  for  the  continuance  of  the  injunction. 

An  answer  is  filed  by  the  sheriff.  This  was  unnecesarj\ 
In  all  bills  to  restrain  the  execution  of  process  or  the 
performance  of  official  acts  the  sheriff  is  made  a  party,  as 
the  design  of  the  injunction  is  to  restrain  him  from  act- 
ing, and  the  writ  is  directed  to  him.  But  usually  no  re* 
lief  is  prayed  and  no  decree  asked  against  the  officer. 
Though  he  is  at  liberty  to  answer,  and  in  some  cases  it 
may  be  proper  for  him  to  do  so,  yet  it  is  not  necessary, 
nor  usually  expedient.  The  sheriff"  has  no  interest  in  the 
controversy ;  his  rights  are  not  to  be  affected  by  it,  and  it 
ia  not  proper  that  he  should  be  put  to  answer  or  subjected 
to  expense  in  a  controversy  in  which  his  official  acts 
^lone  are  called  in  question  at  the  instance  of  third  par- 
ties. If  the  sheriffs  statement  is  deemed  material  for 
the  interests  of  the  defendants,  it  may  be  appended  as  an 
affidavit  to  the  answer,  to  be  used  on  the  motion  to  dis- 
^Ive,  or  his  testimony  may  be  taken  by  leave  of  the 
court  in  the  progress  of  the  cause. 

The  injunction  is  dissolved  with  costs. 


The  Boston  Franklinite  Company  vs.  The  KeW  Jersey 
Zinc  CompanIt. 

"^e  complainanta  were  the  undisputed  owners  of  all  the  franklinite  and 
iron  ores  upon  a  certain  tract,  when  they  were  found  separate  from  the 
^ino,  and  they  claimed  to  own  all  the  franklinite  and  iron  ores,  whether 
^hey  existed  separate  from  the  zinc  or  not.  Tlie  defendanti^  Were  the  un- 
'lisputed  owners  of  all  the  zinc  and  other  ores  on  same  premises,  excej»t 
franklinite  and  iron  ores,  and  they  claimed  to  own  the  franklinite  and 
if  on  ores  when  they  did  not  exist  separate  and  distinct  from  zinc  ores. 
t_^pon  bill  filed  an  injunction  had  been  allowed  restraining  the  defend- 
ants from  mining,  carrying  away,  or  using  any  franklinite  or  iron 
Ore.  It  appeared  that  the  ores  of  minerals  were  found  combined  in  such 
Varied  proportions  as  to  render  it  often  difficult  to  decide  which  metal 
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preponderated  in  quantity  or  value  in  a  given  specimen,  and  to  render 
difficult,  if  not  impossible,  to  mine  either  ore  without  at  the  same  tii 
taking  tlie  other.  Upon  motion  being  made  to  dissolve  the  injuncti< 
on  the  ground  that  the  whole  equity  of  the  bill  was  denied  by  the  « 
swer,  held — 

1.  That  the  dispute  was  not  about  facts,  but  was  a  question  of  le| 
construction  and  the  proper  interpretation  of  the  grants  of  the  mini 
rights. 

2.  That  the  matters  in  controversy  were  not  of  such  a  nature  that  th 
could  be  met  and  denied  by  the  answer,  so  as  to  entitle  the  defendaB 
to  a  dissolution  of  the  injunction  as  a  matter  of  course. 


This  was  a  motion  to  dissolve  an  injanction. 

Ha^es  and  Bradley^  for  motion. 

•     Mc Carter  and  HamiUon^  contra. 

The  Chancellor.  An  injunction  has  been  issued  ou 
of  this  court,  at  the  instance  of  the  Boston  Franklic 
ite  Company,  against  the  New  Jersey  Zinc  Companj 
restraining  the  latter  from  mining,  carrying  away,  c 
using  any  franklinite  ore  or  iron  ore  found  or  to  be  foun- 
upon  part  of  a  tract  known  as  Mine-hill,  in  the  county  c 
Sussex. 

The   zinc  company,  having  answered  the  bill,  ask 
dissolution  of  the  injunction,  upon  the  ground  that  th 
whole  equity  of  the  bill  is  denied  by  the  answer. 

Neither  party  owns  the  soil.  Each  party  is  the  owne 
of  certain  mineral  and  mining  rights. 

The  zinc  company  are  the  undisputed  owners  of  all  th 
zinc  and  other  ores  found  or  to  be  found  in  or  upon  th 
premises,  except  franklinite  and  iron  ores.  They  clam 
also,  to  own  the  franklinite  and  iron  ores  when  they  d 
not  exist  separate  and  distinct  from  the  zinc  ores. 

The  franklinite  company  are  the  undisputed  owners  o 
all  the  franhUiute  and  iron  ores  when  they  exist  separati 
from  the  zinc.  They  claim,  also,  to  own  all  the  frankliu 
ite  and  iron  ores  in  or  upon  the  premises,  whether  they  e:^ 
isi  separate  from  the  zinc  or  not. 
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Iq  the  progress  of  working  the  mines,  upon  the  premi- 
aes  it  has  been  ascertained  that  the  two  ores  or  minerals 
are  found  extensively  in  mechanical  combination,  and  in 
such  varied  proportions  as  to  render  it  often  difficult  to 
decide  which  metal  preponderates  in  quantity  or  value  in 
a  given  specimen,  and  to  render  it  difficult,  if  not  im- 
practicable, to  mine  either  ore  without  at  the  same  time 
taking  the  other. 

The  question  of  title  between  the  parties  is,  who  is  en- 
titled to  the  ores  or  to  work  the  mine  when  the  ores  ex- 
ist in  such  mechanical  combination  ? 

Another  question  is  necessarily  involved  in  the  contro- 
versy— where  two  ores  thus  exist  in  mechanical  combina- 
tion, what  gives  the  name  to  the  ore  ?  By  what  rule  is  its 
title  to  be  denominated  a  ainc  or  iron  ore,  to  be  decided  ? 
Is  it  by  the  preponderance  in  quantitj^  of  one  metal 
over  the  other  in  a  given  mass  or  the  excess  in  value  that 
fixes  the  proper  appellation  of  the  ore  ?  If  a  given  speci- 
men contain  fifty  per  cent,  of  iron,  and  only  twenty  per 
^^nt.  of  zinc,  is  it  an  iron  ore  ?  Or  if  the  twenty  per  cent 
of  zinc  ore  in  the  specimen,  though  less  in  quantity,  is  oT 
Si'eater  value  than  the  iron,  and  will  better  repay  for  the 
*^l)or  of  working  it,  does  it  become  a  Bine  ore? 

These  are  the  two  questions  which  are  raised  by  the 
^Uswer,  and  which  the  court,  in  dissolving  the  injunction, 
^^e  called  upon  to  decide. 

Now,  from  the  nature  of  the  issues  made  by  the  an- 
^^er,  from  the  very  character  of  the  points  upon  which 
^he  controversy  turns,  it  must,  I  think,  be  apparent  that 
^Jje  answer  cannot  so  deny  the  equity  of  the  bill  as  to 
^^title  the  defendants  to  a  dissolution  of  the  injunction, 
'According  to  the  well  settled  practice  of  a  court  of 
Equity. 

It  is  not  necessary  to  turn  to  books  in  support  of  the 
^Hmiliar  principles  that  entitle  the  defendant  to  a  dissolu- 
tion of  the  injunction  upon  the  answer.  The  answer  must 
^eny  the  facts  upon  which  the  equity  of  the  bill  rests.   It 
Vol.  II.  T 
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must  be  a  direct  and  positive  denial,  not  argumentative; 
it  must  be  of  facts  within  the  knowledge  of  the  party,  and 
not  upon  mere  belief  or  opinion. 

So  fur  as  the  answer  respects  the  extent  of  the  rights  of 
the  parties  under  their  respective  titles  and  acts  of  incor- 
poration it  is  clearly  not  a  fact  within  the  knowledge  ol 
the  defendants,  but  a  question  of  legal  construction 
which  the  defendants  cannot  settle  by  an  answer,  anf 
which  the  court  ought  not  to  decide  except  upon  a  fina" 
hearing. 

So  in  regard  to  the  character  of  the  ore  and  its  appro- 
priate denomination  as  a  zinc  or  franklinite  ore,  the  dia 
pute  is  not  so  much  as  to  its  constituent  elements  as  it  i 
as  to  its  appropriate  appellation — not  so  much  as  to  tL 
thing  as  to  the  name.  It  is  not  denied  that  both  mineral 
are  present  in  the  mass  existing  in  close  mechanics 
combination,  nor  is  the  dispute  mainly  in  relation  to  tL 
relative  proportion  of  the  two  elements.  The  apparew 
conflict  in  the  evidence  upon  this  point  may  be  fairly  a^ 
tributable  to  the  fact,  that  the  witnesses  refer  to  diffcren 
specimens,  or  dilFercnt  veins,  or  diflerent  portions  of 
vein  of  ore.  But  in  speaking  of  the  same  ore,  one  wi  ' 
ncss  says,  it  is  a  very  superior  iron  ore,  it  contains  ovG 
60  per  cent,  of  pure  franklinite  ;  another  witness  epeaV-s 
ing  of  the  same  ore  says,  I  call  it  a  very  rich  zinc  ore,  ^ 
contains  30  per  cent,  of  pure  zinc.  Xow  there  is  no  di  * 
pute  or  contradiction  in  regard  to  the  fact.  The  simpf 
fact  is,  that  the  mass  contains  (upon  the  hypothes^ 
stated)  60  per  cent,  of  franklinite,  30  per  cent,  of  zin  ^ 
and  10  per  cent,  of  other  earths  or  minerals.  The  wi  ' 
nesses  difter  only  as  to  the  name  by  which  the  mass  sli»^ 
appropriately  be  called,  and  that  difference  producer 
solely  by  the  different  standards  which  the  witness^ 
adopt  as  the  ground  of  their  opinion.  AVhen,  therefor* 
the  answer  affirms  and  the  witnesses  testify,  that  the  o  r 
in  question  is  a  rich  zinc  ore,  it  does  not  deny  the  fa^ 
upon  which  the  equity  of  the  bill  rests,  and  which  tt» 
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coTxipIainauts'  witnesses  affirm,  that  it  is  a  valuable  frank- 
linite ore,  and  one  in  which  that  metal  decidedly  pre- 
ponderates over  the  zinc. 

In  fact  the  entire  structure  of  the  answer,  the  character 
of  the  evidence  adduced  in  support  of  it,  and  every  step 
iu  the  very  able  and  discriminating  argument  by  which 
the  positions  of  the  answer  were  sought  to  be  sustained, 
demonstrate  that  the  entire  controversy  is  not  a  dispute 
about  facts,  but  is  a  question  of  legal  construction  and 
the  proper  interpretation  of  the  grants. 

These  are  matters  which  cannot  be  met  and  denied  by 
an  answer.  They  are  questions  moreover  which,  consid- 
ering the  nature  of  this  controversy  and  the  magnitude  of 
the  interests  at  stake,  ought  not  to  be  decided  except 
^pon  the  final  hearing. 

On  the  hearing  of  the  motion,  a  large  portion  of  the 

^^stimony  of  one  of  the  parties,  which  was  otherwise 

Competent,  was  excluded  in  compliance  with  a  rule  of 

^Ii€  court.    A  decision  upon  the  merits  under  such  cir- 

^""^Xmstances  could  not  be  satisfactory,  and   would  only 

^^iid  to  embarrass  and  protract  the  controversy.    On  this 

S'^ound,  notwithstanding  the  very  full  and  satisfactory  ar- 

S'Vxment,  upon  both  sides,  of  the  legal  questions  involved, 

•'^^     purposely  and  scrupulously  abstain  from  any  intima- 

^^c^u  of  opinion  upon  the  merits  of  the  controversy. 

The  motion  to  dissolve  the  injunction  must  be  denied. 

The  injunction  however,  as  it  now  stands,  is  too  broad 

^^>d  indefinite  in  its  terms.   It  restrains  the  zinc  company 

^c>t  only  from  mining,  carrying  away,  or  using  any  frank- 

^^rjite  ore  or  iron  ore  on  the  premises,  but  also  any  of  the 

^^«8  and  minerals  in  controversy  in  the  cause.    If  by  the 

^  »"«s  and  minerals  in  controversy  is  meant  simply  frank- 

^iriiteand  iron  ore,  the  clause  is  unnecessary.    If  more  is 

^>cant  it  is  wrong.  The  franklinite  and  iron  ores  are  all 

^l>^e  franklinite  company  are  entitled  to.    If  it  be  true, 

^>i  the  defendants  contend,  that  the  ore  which  they  are 

^^iuing  and  using  is  not  franklinite,  but  zinc  ore,  the  iu- 
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junction,  thus  modified,  will  not  interfere  with  their 
rations.  If  on  the  other  hand,  it  shall  prove  that  t 
ores  are  found  in  such  close  mechanical  combination 
neither  can  be  successfully  worked  without  mining  I 
then  it  is  necessary  that  the  limits  of  the  rights  of 
respective  parties  under  their  grants  shall  be  clearb 
fined  before  either  party  can  safely  and  successfully  ( 
on  mining  operations. 

This  modification  of  the  injunction  may,  I  am  aw 
give  rise  to  embarrassment  upon  a  question  of  the  all< 
violation  of  the  injunction.  It  will,  however,  also  1 
if  the  parties  act  in  good  faith,  to  a  speedy  determina 
of  the  case  upon  its  merits. 

KoTE.-^Immediately  after  the  modification  of  the 
junction  the  defendants  commenced  removing  the  ore 
controversy.  An  application  was  thereupon  made  tc 
strain  the  defendants  from  proceeding  founded  upon 
davits  that  the  ores  which  were  being  removed  t 
franklinite,  and  not  zinc.  The  order  applied  for 
granted,  thus  virtually  restoring  the  injunction  to 
original  form. 


jACOBi  Schenck  v&.  Elias  H.  Conover. 

After  sale  or  foreclosure  the  court  will  copipol  the  ^nortgagor,  or  any 
son  who  h(fcs  come  iu  possessiou  u»der  hipi  pending  the  suit,  or  w 
title  is  not  superior  to  his,  to  deliver  up  the  )»ossession  of  the  preiL 
and  will  not  tlrive  the  purchaser  to  aii  action  of  ejectment. 

And  this  assistance  will  be  extended  to  a  strangw  to  the  record  purcha 
at  such  sale  as  well  as  to  the  inortgivgeo. 

The  mode  of  proceeding  has  been  as  follows,  viz.  1,  a  demand  of  posses 
by  the  purchaser  of  the  tenant  iu  possession  accompanied  by  an  eil 
of  the  doe<i  from  tho  sheriff  c^r  master ;  3,  ordey  to  deliver  possess 
3,  injunction;  au4  4,  writ  of  assisti^nce. 

The  exercise  of  the  power  rests  in  the  so^ui^d  discretion  of  the^covt- 
will  never  be  exercised  i«  a  case  of  doubt,  nor  under  color  of  its  e 
cise  will  a  question  of  legal  title  be  tried  or  decided^ 
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•This  was  a  motion  for  an  order  on  defendant  to  deliver 
possession  of  lands  sold  on  foreclosure. 

J^'ichey,  for  motion. 

\\.  JSalsiedy  contra. 

The  Chancellor.    A  decree  of  foreclosure  and  for  the 
eale  of  the  mortgaged  premises  having  been  made  in  this 
cause,  a  writ  o(  fen  faoia$  issued  to  tlie  sheriff  of  Hunter- 
don, by  virtue  of  which  the  premises  were  sold  and  con- 
veyed to  John  A.  Carroll.     Carroll  having  received  his 
title,  and  possession  of  the   premises   having  been   de- 
manded and  refused,  now  applies  to  the  court  for  an  order 
tn»on  the  defendant  to  deliver  possession.     The  order  is 
£^>ked  for  as  the  foundation  of  an  application  for  a  writ  of 
ii\iunction  and  of  assistance. 

An  affidavit  of  Conover  was  by  consent  read  upon  the 
hearing;  but  there  is  nothing  in  the  facts  stated  in  the 
affidavit  which  is  deemed  material  to  the  question  in  con- 
truversv. 

The  objection  to  the  application  is,  that  the  court  have 
lAO  power  to  make  the  order  applied  for,  and  that  it  is  not 
Warranted  by  the  practice  of  this  court. 

The  practice  of  jiutting  the  purchaser  into  possession 

^f  premises  purchased  under  the  decree  of  this  court  is  of 

r<^oent  origin.   The  earliest  case  was  that  of  Grant  v.  Qui- 

^'^'''.  in  1853.     The  case  was  not  contested.     In  1854,  a 

^^niilar  order  was  made  in  the  case  of  Kennedy  v.  Vree- 

m}f(.    This  case  was  contested,  and  an  appeal  was  taken 

^^om  the  order  of  the  Chancellor.    The  power  of  the  court 

^'i^5  not  seriously  contested,  the  appellant^s  point  being 

that  *'the  remedy  (unusual  in  this  state)  by  writ  of  assist- 

^»Ke  is  not  properly  grantable  in  this  case,  because  pro- 

^'^<^(lings  are  pending  in  the  Court  of  Chancery  to  set 

a^de  the  petitioner's  title  for  good  and  sufficient  causes.'^ 

The  order  of  the  Chancellor  was  unanimously  affirmed  at 

^Wch  term,  1855.     Since  then  similar  orders  have  beeu 
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of  frequent  occurrence.  It  might,  therefore,  be  deen 
a  sufficient  answer  to  the  objection  to  say  that  the  or 
asked  is  in  accordance  with  the  established  practice 
this  court,  and  tliat  the  practice  has  been  sanctioned 
tlie  decision  of  the  court  in  the  last  resort. 

But  inasmuch  as  the  propriety  of  the  practice  and 
power  of  the  court  to  adopt  it  are  now  drawn  direct)} 
question,  and  as  it  has  not  the  sanction  of  long  establisl 
usage,  it  may  bo  well  to  examine  both  its  foundation  t 
its  policy. 

In  Robcrdeau  v.  lious^  1  AtL  543,  Lord  Ilardwicke  sj 
the  delivery  of  the  possession  of  lands  may  be  enfon 
iu  x^ersonam^  which  was  the  ordinary  way ;  but  the  wrii 
assistance  to  put  persons  in  possession  as  by  way  of 
junction  is  of  more  modern  date.     This  was  in  1738. 

In  the  later  case  of  Penn  v.  Lord  Baltimore^  1  Vcsey  i 
444,  Lord  Ilardwicke  said,  "the  practice  of  putting 
party  into  possession  in  a  suit  concerning  lands  wit) 
tlie  jurisdiction  of  the  court  was  first  begun  and  sett! 
in  the  reign  of  James  I.,  and  has  ever  since  been  done 
injunction  or  writ  of  assistance  to  the  sheriff/* 

This  statement  of  Lord  Ilardwicke  as  to  the  origin 
the  practice,  says  Mr.  Eden,  is  clearly  a  mistake,  for  ma 
precedents  for  injunctions  to  deliver  possession  aftei 
decree  and  a  commission  or  writ  of  assistance  to  t 
sheriff  are  in  the  printed  reports  as  early  as  the  reign 
queen  Elizabeth ;  and  in  a  manuscript  book  of  ord( 
(which  appears  to  have  been  taken  from  the  registra 
books  in  the  Eargrave  collection)  there  are  a  great  ma 
precedents  of  injunctions  to  deliver  possession  of  Ian 
after  a  decree,  in  the  time  of  Henry  VIIL,  Edward  VI.,  a 
Mary.  Eden  on  Inj unctions  261,  Waiertnan's  ed.,  vol.  2, 
425. 

In  Doi^e  V.  i)we,  (before  the  lords  commissioners 
1783)  by  the  decree,  the  estate  of  the  testator  was  to 
Kold.     The  defendant,  the  widow,  who  bad  got  into  p( 
session  under  some  claim  of  jointure  or  dower,  was  ( 
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reot:ed  to  accoiiut.  The  estate  wa»  sold,  and  the  pur- 
el  Art  ser  applied  to  the  widow  to  deliver  poasession,  which 
slio  refused.  He  then  applied  to  the  court,  and  oblaiued 
po2$sc8sion  by  an  order,  injunction,  and  writ  of  assistance. 
J^lt-kcm  617;  1  Bro.  Ch.  375 ;  1  Cox  101,  S.  C. 

Ill  the  report  of  this  case  by  Dickens,  the  course  of  pro- 
eoodiug  to  obtain  possession  by  injunction  and  the  writ 
of*   assistance  are  fully  stated. 

The  practice  was  adopted  also  in  StrlUey  v.  Ilawkie^  3 
*1  //*■-  275,  and  in  Huguenin  v.  Bazeley^  15  Vesey  180. 

The  general  result  of  the  cases  is,  that  where  lands  are 

"^vitLin  the  jurisdiction  of  the  court,  and  the  defendant 

vefuiies  to  perform  the  decree  by  giving  the  plaintift'  pos- 

5^es?sion,  the  court  will  enforce  its  decree  by  the  writ  of 

assistance.     WyatCs  Prae.  liey.  207,  {London  ed.  1800);  2 

Miut,  Chan.  Fr.  469,  (cct.  1822);  1  Fonb.  F>j.  32,  note  q;  1 

J^^'eiclavd's  Ch.  Frac.  390 ;  1  ^"Smith's  Ch.  Frac.  447. 

Ill  Gorrelson  v.  Cole,  1  Harris  ^  John,  387,  Chancellor 
Hanson  said,  an  injunction  for  |)08session  is  not  a  new 
^hing  in  a  court  of  equity.  It  has  long  been  used  in  Eng- 
*^Hd,  and  it  would  disgrace  our  laws  and  administration 
^f  justice,  if  after  a  title  to  land  had  been  established  by 
^^^^  adjudication  of  a  court,  there  could  be  no  way  of  ob- 
^^ining  possession  but  after  obtaining  judgment  in  eject- 
ment. 

In  Buffum's  case,  13  New  Bamps.  14,  Ch.  Just.  Parker, 
1*^  delivering  the  opinion  of  the  court,  says,  "the  decree 
^[^  this  case  may  be  regarded  as  establishing  an  equitable 
^^^lo  in  the  complainant,  so  that  without  the  execution  of 
^^y  deed  by  the  defendant  in  pursuance  of  it,  the  court 
^'ould  put  the  plaintiff  in  possession  by  writ  of  assistance, 
^f  uecessary."  See,  also,  Devaucene  v.  Demucene,  1  Edw. 
272. 

These  cases  clearly  show  the  long  established  and 
*^inUiar  practice  of  the  Court  of  Chancery,  wherever  the 
Conveyance  of  real  estate  is  decreed,  to  compel  the  de- 
fendant to  surrender  the  possession  to  the  plaintiff:  iu 


224  CASES  IN  CHANCERY. 


Schenck  r.  Cnnover. 


other  words,  a  court  of  equity  will  enforce  its  own  decree,  ,^ 
as  between  the  parties,  without  compelling  a  resort  to  an^^ 
action  at  law. 

The  same  practice  is  adopted  under  sales  before  a  mas 

ter  in  the  English  Court  of  Chancery.    2  Smithes  Ch.  Fr 

213.     The  application,  however,  is  made  not  by  the  pur 

chaser,  but  by  the  solicitor  of  the  vendor  at  the  instauccEir^ 
of  the  purchaser. 

So  on  a  bill  by  a  mortgagor  to  redeem  the  mortgagee 
premises  the  court  will  order  the  defendant  to  deliver  nj 
possession  to  the  plaintiff  without  putting  the  plainlift'tc 
his  ejectment.  Yaks  v.  Ilambhi^  2  A(L  BiiO ;  Stafon's  Lc 
crcrs  14G. 

In  a  strict  foreclosure  the  practice  is  otherwise.   In  sue"      h 
case  the  court  does  not  direct  the  mortgagor  to  deliver  ii       p 
the  possession  of  the  mortgaged  premises  to  the  plaintitiz=JJ 
but  leaves  the  plaintiff  to  his  ejectment.     Sutton  v.  Sfon   .*?, 
2  Afk.  101 ;  Beaton's  Decrees  140. 

The  reason  for  this  distinction  in  practice  seems  tob^:E?, 
that  on  a  bill  to  redeem  there  is  a  decree  for  a  reconve^j*^'- 
ance  by  the  mortgagee  to  the  mortgagor.  The  mortgage::*^ 
acquires  title  under  the  decree  of  tlie  court,  and  the  cou  mrt 
will  perfect  his  title  and  give  him  the  benefit  of  the  decree  ® 
by  luitting  him  in  possession ;  whereas  under  a  bill  fc:>r 
foreclosure  the  comphiinant  has  the  legal  title,  and  oul  ^ 
asks  that  the  equity  of  redemption  be  foreclosed.  It  ^ 
acquires  no  title  under  the  decree  of  the  court.  Ko  cot  ^'' 
veyance  is  ordered,  and  no  delivery  of  possession  is  uece  =^' 
sary  to  give  eflect  to  the  decree. 

It  becomes,  then,  a  mere  question  of  practice  whetlic:^*-' 
a  court  of  equity  will,  in  the  exercise  of  its  undoubted  *^ 
power,  give  full  eftect  to  its  decree  for  the  sale  and  cok  ^' 
veyance  of  mortgaged  premises  by  putting  the  purchas^^^ 
into  possession.  The  subject  was  fully  examined  and  tl  3.  ^ 
practice  adopted  by  Chancellor  Kent  in  Kershaw  \\  Thorn  J^-^' 
son,  4  Johns.  Ch.  609.  In  a  luminous  opinion,  in  wliic  ^ 
he  examines  both  the  power  of  the  court  to  adopt  tl^*^ 
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pra.ctice  and  the  policy  of  its  adoption,  he  says,  "The  dis- 
tribution of  power  among  the  courts  would  be  injudicious, 
aiicl  the  administration  of  justice  exceedingly  defective 
smd  chargeable  with  much  useless  dehiy  and  expense,  if 
it   were  necessary  to  resort  in  the  first  instance  to  a  court 
of  equity,  and  afterwards  to  a  court  of  law  to  obtain  a 
perfect  foreclosure  of  a  mortgage.     It  seems  to  be  absurd 
to     require  the  assistance  of  two  distinct  and  separate 
jurisdictions  for  one  and  the  same  remedy,  re.  the  fore- 
closure and  possession  of  the  forfeited  pledge.     But  this 
docs  not,  upon  due  examination,  appear  to  be  the  case; 
and  it  may  be  safely  laid  down,  as  a  general  rule,  that  the 
power  to  apply  the  remedy  is  coextensive  with  the  juris- 
diction over  the  subject  matter.     A  bill  to  foreclose  the 
^^iuity  of  redemption  is  a  suit  concerning  the  realty  and 
'^i  rem,  and  the  power  that  can  dispose  of  the  fee  must 
control  the  possession.    The  parties  to  the  suit  are  bound 
^y  the  decree,  ^heir  interests  and  rights  are  concluded 
*^v  it,  and  it  would  be  very  unfit  and  unreasonable  that 
the  defendant,  whose  right  and  title  has  been  passed  upon 
^'^d  foreclosed  by  the  decree,  should  be  able  to  retain  the 
possession  in  despite  of  the  court.     This  is  not  the  doc- 
^*'iiie  of  the  cases,  not  the  policy  of  the  law.'* 

This  decision  has  been  approved,  and  the  practice 
*^dopted  in  numerous  cases.  Ludlow  v.  Lansings  Hopkins 
•"31  ;  Valentine  v.  Teller^  Hopkins  422 ;  Vanhook  v.  Throck- 
^"orion,  8  Paige  33 ;  Dorsey  v.  Campbell,  1  Bland  363 ;  Mc- 
^^^iiih  V.  Kankey,  1  Bland  363,  note  c ;  Aldrieh  v.  Sharp,  3 
'^'^minon  261;  Hart  v.  Lindsay,  WalkcvsCh.  72;  Benhard 
^'-  Xkirroic,  Ibid  519 ;  Commcanccalth  v.  liaysdalc,  2  llm.  tf 
^J^'rru  8. 

These  cases  show  that  at  this  day,  upon  a  sale  under  a 
^*^eree  of  a  Court  of  Chancer^',  the  delivery  of  possession 
^  the  purchaser  by  injunction  and  writ  of  assistance  is 
^^U  settled  and  of  right  when  the  possessor  does  not  claim 
^^  bold  by  title  paramount  to  the  parties. 

The  caaehas  hitherto  been  considered  solely  in  reference 
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to  the  general  powers  of  the  court  without  regard  to  ani 
statutory  provision,  but  the  practice  is  certainly  war 
ranted,  if  not  expressly  autliorized  by  our  statute.  J^a 
Diff.  95,  §  03;  Jicc.  Imxcs  1820,  702,  §  4. 

By  a  clause  of  tliat  section  it  is  enacted,  that  the  com 
plainant  having  obtained  a  decree,  it  shall  be  lawful  for  th< 
said  court  ....  "to  cause  by  injunction  the  possession  o 
the  eftects  and  estate  demanded  by  the  bill,  and  whereof  th< 
possession  ova  sale  is  decreed,  to  be  delivered  to  the  com 
plainant,  or  otherwise  according  to  such  decree  and  as  tb 
nature  of  tlie  case  may  require.'* 

The  Maryland  statute  of  1785  is  identical  with  our  own 
In  McKomb  v.  Kankey^  1  Bland  303,  note  e,  decided  ir 
1807,  possession  was  delivered  to  a  purchaser  at  a  shei 
iff 's  sale  of  mortgaged  premises  against  the  lessee  of  tL 
mortgagor.  The  Chancellor  said,  *'the  general  power  (_ 
the  Court  of  Chancery  to  issue  an  injunction  directiu 
possession  to  be  delivered  is  sanctioned  by  the  practice  L 
England  and  by  our  acts  of  assembly.  The  decree  f(_ 
possession  and  injunction  is  a  process  demandablc  « 
right  as  much  as  an  attachment  or  other  execution,  am 
ought  not  to  be  refused  when  the  power  is  considered  ^ 
exist.  An  application  for  possession  in  such  case 
founded  on  the  general  powers  of  the  court  and  on  tJ 
act  of  1785." 

The  proper  mode  of  proceeding  where  the  delivery  ^ 
possession  is  not  included  in  the  decree,  as  settled  3 
Ktrshaw  v.  Thompson^  and  as  hitherto  adopted  in  tU 
court,  is  a  demand  of  possession  by  the  purchaser  of  tL- 
tenant  in  possession  accompanied  by  an  exhibit  of  tt 
deed  from  the  sheriff  or  master,  order  to  deliver  poss^ 
sion,  injunction,  and  writ  of  assistance.  The  prelimiua  '^ 
orders  are  made  upon  notice  and  affidavits,  the  last  wet 
issues  of  course  and  without  notice.*     4  Johns.  Ch.  61  ^ 


*■  III  a  iijorw  recf-nt  ri\<o  it  hn^  b«'on  h<-M  that  the  iujun<Mioii  :-lioul'.L  _ 
•ji.-I-usO']  with,  and  that  the  writ  ol"  assi.staiut:  should  issue  in  the  tir-t  * 
stuiu;e,  uiM»n  proof  of  the  service  of  tlie  order  to  deliver  posi*esj«ion.  ui  •■  ■ 
niand  of  poHtJ«.'ssion,  and  refusal  to  comply  therewith.  Notice  of  the  a]*l-* 
catiou  ib  uece»dary. 
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^r^i'-boufs  Chan.  Prac.  441.     See  the  Forms,  Hoffman's 
Jf^a^ter,  393 ;  Seaion'a  Forms  424,  425. 

Xii  Valentine  v.  Teller^  Hopkins  422,  it  was  held  that  the 
'^^fit  of  assistance  was  the  first  and  only  process  necessary 
for    giving  possession,  and  that  the  injunction  was  not 
n  oeessary.     And  by  the  present  English  practice,  regula* 
ted   by  1  Will.  4,  c.  36,  upon  proof  of  the  service  of  the 
order  for  the  delivery  of  possession,  of  demand  of  posses- 
sion, and  of  refusal  to  comply  therewith,  the  writ  of  as- 
sistance issues  in  the  first  instance,  the  WTit  of  injunction 
as    well  as  the  writ  of  attachment  used  in  the  ancient 
practice  being  dispensed  with.     2  DanieW  Ch.  Pr.  1280. 
The  injunction  is  in  foct  but  a  repetition  of  the  order 
of  the  court  to  deliver  possession,  and  it  would  seem  that 
it  might  be  advantageously  dispensed  with. 

The  cases  cited  meet  all  the  objections  that  were  urged 
"Upon  the  argument  to  granting  the  relief  asked  for  in  this 
case.  They  show  that  the  writ  of  assistance  will  issue  aa 
"^'ell  when  a  special  order  is  made  for  the  delivery  of  pos- 
session after  a  sale,  as  when  the  direction  is  included  in 
^iie  decree;  that  it  will  be  granted  at  the  instance  of  the 
pnrchaser  after  a  sale  as  well  as  on  the  application  of  the 
complainant ;  and  that  it  may  be  made  not  only  as  against 
"^lie  defendant,  but  against  any  party  in  possession  under 
"ini,  or  by  title  not  superior  to  his.  It  is  scarcely  neces- 
^^r>'  to  add,  that  the  exercise  of  the  power  rests  in  the 
f^nnd  discretion  of  the  court.  It  will  never  be  exercised 
^n  a  case  of  doubt,  nor  under  color  of  its  exercise  will  a 
^^^^stion  of  lesjal  title  be  tried  or  decided.  With  these 
*^*^iitation3  of  its  exercise,  I  believe  that  the  practice 
^'^Mch  has  been  adopted  will  be  found  both  safe  and  salu- 
tury.  The  practice  of  delivering  possession  of  mortgaged 
l*''<>niise3  to  the  purchaser  under  a  sale  made  by  the 
^^thority  of  this  court  is,  as  has  been  said,  of  recent 
^^loption  in  this  state.  It  is  not,  however,  the  exercise  of 
^  ^^ew  power.  It  is  but  the  more  extended  application  of 
^  familiar  power  which  has  been  exercised  in  the  Court 
^f  Chancery  for  centuries. 
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IIUSTON  VS.  CaSSEDY. 

The  rule  is  inflexible,  that  a  sale  made  by  an  administrator,  or  any  otl^^K.  ^ 
acting  in  a  fiduciary  capacity,  to  himself  or  for  his  benefit,  will  be  hfc=-  1 
void  at  the  instance  of  the  party  prejudiced. 

The  remedy  in  equity  is  to  set  aside  the  sale  on  equitable  terms,  and  "tn 

treat  the  administrator  as  a  trustee  for  the  parties  in  interest. 


Mc Carter^  for  complainant. 
i?.  Hamilton^  for  defendant. 

Thb  Chancellor.     On  the  25th  of  December^  IS-tr    8, 
Andrew  Cassedy,  of  the  county  of  Sussex,  died  intestat:^  ^f 
leaving  eight  minor  children  his  heirs  at  law.     Part   ^^ 
his  real  estate  was  sold,  on  the  application  of  his  adrai  ^** 
istrators,  by  order  of  the  Orphans  Court  for  the  payme  «3^ 
of  the  debts  of  the  estate.     Samuel  Cassedy,  a  brother  ^^ 
the  intestate,  soon  after  the  sale  became  the  owner  of  tt^^e 
property.     This  bill  is  filed  by  the  children  and  heirs  ^^ 
law  of  the  intestate.     It  charges  that  the  sale  was  illeg"^*^ 
and  fraudulent  as  against  the  heirs,  being  in  reality  ^m  '^'' 
chased  at  the  instance  of  the  administrator  and  for  1b.  5s 
benefit. 

The  evidence  discloses  the  following  facts:  The  far^^^ 
was  advertised  for  sale  on  the  27th  of  October,  1849,  ar::^^ 
was  struck  oft"  to  David  Ryerson  for  J4000.   Kyeraon  se^^^ 
an  agent  to  attend  the  sale,  and  became  the  purchaser  ^^ 
the  special  request  of  Samuel  Cassedy,  the  administrate  ^» 
and  upon  the  assurance  that  he  should  not  lose  by  tt»^ 
purchase,     A  deed  was  executed  to  the  purchaser,  thoa^l* 
he  never  complied  with  the  conditions  of  sale,  paid  i»*^ 
part  of  the  purchase  money,  and  gave  no  security  for  i*^ 
payment.     On  the  16th  of  March  following  the  propert:y 
was  exposed  by  Ryerson  to  public  sale,  and  struck  ofi*  ^^ 
the  administrator  for  the  sum  of  §4826.25.     The  con<ili' 
tions  of  this  sale  %vere  also  abandoned.     The  vendor  o-*' 
ceptcd  less  than  the  sum  bid  at  the  sale  in  payment     ^^ 
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Ihe  purchase  money.  What  abatement  in  the  price  was 
mstde  does  not  appear  either  by  the  answer  of  the  de- 
fendant or  by  the  evidence.  All  the  evidence  given  upon 
tbis  point  is  the  statement  of  the  purchaser  at  the  first 
sale,  viz.  that  the  advance  he  received  was  sufficient  to 
satisfy  him  for  his  trouble.  Before  the  purchase  Ryerson 
neither  saw  the  property  nor  examined  the  title.  While 
tlie  title  continued  in  him  he  had  no  communication  with 
tlie  tenant ;  he  never  visited  the  property  nor  exercised 
any  act  of  ownership  over  it. 

At  the  sale  made  by  the  administrators  the  property 
"Was  struck  off,  at  the  first  and  only  bid  that  was  made,  by 
order  of  Samuel  Cassedy,  against  the  remonstrance  of  his 
co-administrator.    It  was  sold  for  a  less  price  than  would 
liave  been  paid  by  others  who  were  desirous  to  purchase, 
^ut  who  were  prevented  from  attending  the  sale  by  in- 
formation derived  from  one  of  the  administrators,  that  the 
sale  would  not  be  made  upon  the  first  day,  but  that  the 
terms  of  sale  would  be  made  known,  and  an  opportunity 
afforded  to  those  desirous  of  purchasing  to  make  arrange- 
ments to  comply  with  the  conditions.  Cassedy  did  nothing 
^o  enhance  the  price  of  the  property  or  encourage  bidders, 
^ut  as  far  as  the  evidence  shows  rather  discouraged  them. 
Immediately  after  the  sale  he  informed  his  co-administra- 
^or  that  the  bid  was  his — that  he  could  not  bear  to  see 
*^e  property  go  into  the  hands  of  strangers.    At  the 
Public  sale  made  by  Eyerson,  when  the  property  was 
^^tack  off  to  the  administrator,  other  persons  forbore  to 
^5d,  from  a  belief  and  an  understanding  prevalent  in  the 
^^ighborhood  that  the  administrator  was  in   fact  the 
^Vruer,  and  that   bids  by  others  would  be  unavailing, 
'^liese  facts  justify  the  conclusion  that  Samuel  Cassedy, 
^e  of  the  administrators,  was  in  reality  the  purchaser  at 
'^e  administrators'  sale,  and  that  the  property  was  struck 
tfat  his  instance  and  for  his  benefit. 
Such  sale  is  invalid.     The  rule  is  inflexible,  that  a  sale 
ade  by  an  administrator,  or  any  other  acting  in  a  fidu- 
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ciary  capacity,  to  himself  or  for  his  benefit,  will  be  hek 
void  at  the  instance  of  the  party  prejudiced  by  such  sale 
and  the  purchaser  regarded  in  equity  as  a  trustee.    Davou 
V.  Fanning^  2  J.  C.  li.  252 ;  Michoud  v.  Girod^  4  Hoicarm. 
503 ;  Scoil  V.  Gamble,  1  StockL  235 ;  Midford  v.  JBowen, 
Stockt.  797  ;  Obert  v.  Oberty  2  Stockt.  98 ;  S.  C.  on  appeal, 
Beaslcy  423. 

It  has  been  held  by  the  Supreme  Court  of  this  statJ 
that  a  sale  made  by  an  administrator  is  void  at  law,  or  r 
not  absolutely  void  is  voidable  in  a  court  of  law  at  i 
instance  of  the  cestui  que  trusts  or  their  heirs.   MVhmns 
Brookfield,  2  Sotith.  847  ;  Den  v.  Wright,  2  Halst.  175 ; 
V.  McKnight,  6  HaUt.  885 ;  Den  v.  Hammell,  8  Harr.  7—     -^ 
But  see  Runyon  v.  JNewark  India  Rubber  Co.,  4  Zab,  46^     'S' 

The  remedy  in  equity  is  to  set  aside  the  sale  upo^ci^^ 
equitable  terms,  and  to  treat  the  administrator  as  a  tru  ^^• 
tee  for  the  parties  in  interest. 

The  sale  must  be  set  aside  upon  the  usual  terms. 

Upon  the  evidence  now  before  the  court,  I  deem        i  ^ 
equitable,  and  shall  so  direct,   unless  the  complaina^  ^  ^ 
show  cause  to  the  contrary,  that  it  be  referred  to  a  mast  ^"^^ 
to  take  an  account  of  the  full  and  fair  value  of  the  fen^K^^*^ 
at  the  time  of  the  sale  by  the  administrators  at  a  fia^  ^ ' 
sale  upon  the  usual  credit,  and  after  deducting  from  bxxc^^ 
value  the  sum  for  which  the  defendant  has  already  a.-^^*" 
eounted  to  the  estate  of  the  said  Andrew  Cassedy,  d  ^"" 
ceased,  to  take  and  state  an  account  of  what  is  now  du»^ 
from  the  defendant  on  account  of  such  purchase,  wL^l* 
interest. 
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Updike  vs.  Bartles  and  others. 

*  *Af.*ro  a  bill  has  been  dismissed  or  demurrer  allowed,  and  another  bill  is 
file<i  for  the  same  matter,  this  court  will  stay  proceedings  in  the  second 
^Uit  till  the  costs  of  the  former  are  paid. 
'^'lUity  in  this  particular  adopts  the  practice  at  law. 


In  a  former  suit  between  these  parties  for  the  same 
^^Use  of  action  the  defendants  demurred.    The  demurrer 
'^as  sustained,  and  the  complainant's  bill  dismissed.     (3 
y^ockt  133.)     The  defendants  now  ask  that  the  proceed- 
ings in  this  suit  be  stayed  until  the  costs  of  the  former 
^^its  are  paid,  and  that  after  such  payment  they  be  al- 
lowed time  to  plead,  answer,  or  demur.     The  application 
'^^s  sustained  by  proof  of  the  identity  of  the  cause  of 
^^tion,  of  the  decree  for  costs  in  the  former  suit,  and  of 
"^heir  taxation,  and  demand  of  payment. 

Jilchei/y  for  defendants,  cited  Sooy  v.  McKean,  4  HalsL 
^6  ;  Swing  v.  Inhabitants  of  Upper  AUoways  Creek^  5  Halst, 
^^  ;  Den  v.  Sinnickson^  2  Green  198. 
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The  Chancellor,    When  the  complainant's  bill  hai 
been  dismissed  or  a  demurrer  allowed,  and  another  bil 
is  filed  for  the  same  cause,  this  court  will  stay  proceei 
ings  in  the  second  suit  until  the  costs  of  the  first  suit  ar- 
paid.     Equit}'  in  this  particular  adopts  the  practice  at  la 
Holbrooh  v.  Ci^acroft^  5  Vescy  700,  note  b;  Pickett  v.  LoggOi 
5  Vescy  702;  1  jSewland:8  Ch.  Pr.  412;  2  Hoffman's  C- 
Pr,  11. 

The  rule  has  its  limitations,  but  this  case  does  not  coi 
within  their  operation.    Sears  v.  Jackson^  3  Stockton  4 
Budge  v.  £udge,  12  Beavan  385 ;  Wild  v.  Hobson,  2  Vesi 
if  B.  112 ;  Corbett  v.  Corbett,  16  Vesey  410. 

Let  an  order  be  made  that  the  proceedings  be  staye- 
and  that  the  defendants  have  time  to  plead,  answer, 
demur  till  the  end  of  thirty  days  after  the  complaina 
shall  have  paid  the  costs  of  the  former  suit. 


Pentz  vs.  Simonson  and  wife. 

Liabilities  volimtarily  inciirrod  by  a  married  woman  will  be  charged  uf  »►  ^'^ 
her  sf'parate  estate,  but  she  canuot  by  her  contract  make  herself  pers*^^ ^ ' 

The  act  of  1>."n,  which  provides  that  a  feme  cbvcrt  may  covenant  as  to  ^^-  * 
title  of  her  lauds,  aflfoixls  the  strongest  legislative  construction  thai  Cr  ^^ 
act  of  \>>^yl  do<.«  not  by  necessary  implication  confer  upon  her  the  rig^  *^ 
to  dispose  of  her  real  estate,  or  to  make  contracts  in  regard  to  it. 

A  contract  entered  into  by  a  marrietl  woman  for  the  sale  of  her  estate  cf*-   ^ 
not  b«'  enforced. 

But  eipiity  will  charge  her  separate  proj^erty  with  the  repayment  of  mon-  ^^^ 
a<lv!in('ed  to  the  wife^  at  her  instance  and  for  her'benetit,  or  ou  account       *^ 
lier  estato. 


Winjichl^  for  complainant. 

The  Chancellor.  The  bill  is  filed  to  enforce  tbe  sp^' 
cific  performance,  by  the  husband  and  wife,  of  a  contra  ^^* 
made  by  and  between  the  wife  of  the  defendant  and  tt*^ 
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oomplainant  for  the  sale  and  conveyance  of  the  real  estate 
of  the  wife.  The  contract  is  in  writing,  bears  date  on  the 
lt>th  day  of  January,  1860,  and  is  executed  by  the  parties 
laricler  their  respective  hands  and  seals. 

The  contract  was  signed  by  the  wife,  in  the  presence 

a.i:icl  with  the  assent  of  the  husband.     The  consideration 

t:o   Idc  paid  for  the  conveyance  was  §2500,  part  of  which 

x\-s.is  a  mortgage  of  §1000  upon  the  premises.     Of  the  sum 

of  $1500  to  be  paid  in  addition  to  the  mortgage,  §50  was 

I»iiicl  at  the  execution  of  the  contract  to  the  husband  in 

tlie  presence  of  the  wife,  and  §500  more  was  subsequently 

X»i^id  to   the   husband,  as  the  agent  of  the  wife.     The 

X^^operty  was  conveyed  to  the  wife  by  deed  dated  on  the 

^^-Uli  of  March,  1858.     There  is  no  allegation  of  a  tender 

<>f  the  balance  of  the  purchase  money  to  the  wife  nor  of 

"^l^e  demand  of  a  deed  from  her.     There  is  an  allegation 

^^  the  bill  that  the  complainant  was  ready  to  pay  the 

'*alance  of  the  purchase  money;  that  he  has  frequently 

applied  to  the  husband,  and  requested  him  to  execute  and 

'-*^liver  a  deed  according  to  the  terms  of  the  agreement, 

'^'^^liich  he  refused  to  do,  but  said  he  would  sell  to  others, 

^^t  not  to  the  complainant. 

-A^ssuming  in  its  fullest  extent  the  doctrine,  that  a  feme 
^*^»'03'/ is  to  be  regarded  in  equity  as  a  feme  5o/e  with  re- 
^pecit  to  her  separate  estate,  and  that  she  has  power  to 
^^ij^pose  of  it  at  her  pleasure,  the  question  remains,  will 
^^luity  enforce  the  specific  performance  of  her  contract 
^^^^  the  conveyance  of  her  lands  ? 

It  was  held  by  this  court,  in  Leaycrvfi  v.  Hedden^  3  Green 

^^2,  in  accordance  with  numerous  authorities  there  cited, 

^^»at  liabilities  voluntarily  incurred  by  the  wife  would  be 

^narged  upon  her  separate  estate,  but  that  she  could  not 

*^y  her  contract  make  herself  personally  liable. 

There  is  no  doctrine  of  the  common  law  better  settled 
^han  that  a  married  woman  can  enter  into  no  contract  or 
^'^venant  by  which  she  will  be  personally  bound.  Leivjcrafi  , 
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V.  Hedden,  3  Green's  Ch.  B.  562 ;  Jackson  v.  Vanderheyde 
17  Johns.  H.  167. 

This  coutract  it  is  admitted  could  not  be  enforced  in 
court  of  common  law.  No  damages  could  be  recoven 
against  her  or  enforced  against  her  separate  estate  for  i 
violation. 

The  disability  of  a  feme  covert  to  enter  into  contrac 
has  been  relaxed  by  our  law  in  specified  cases. 

She  may,  by  deed  executed  and  acknowledged  pursuai 
to  the  statute,  convey  real  estate  and  bar  her  right 
dower;  and  by  the  act  of  March  20th,  1857,  (Pamph.  -i 
485)  any  married  woman  of  full  age  who  joins  with  h 
husband  in  executing  a  deed  of  lands,  or  any  esta 
therein,  may  covenant  as  to  the  title  of  said  lands, 
against  encumbrances  thereon,  or  in  warranting  the  sam 
and  such  covenants  shall  have  the  same  force  and  effe 
against  her  and  all  persons  claiming  under  her  as  if  si 
were  a  feme  sole. 

This  act  furnishes  the  strongest  legislative  constructic 
of  the  act  of  1852,  "for  the  better  securing  the  proper 
of  married  women,"'  viz.  that  it  does  not  by  necessa 
implication  vest  in  the  married  woman  the  powfir  of  d: 
posing  of  her  real  estate  or  of  making  contracts  in  rega 
to  it. 

*'  Though  a  wife  may  convey  her  estate  by  deed,  si 
will  not  be  bound  by  a  covenant  or  agreement  to  conv* 
her  estate.  The  agreement  by  a  feme  tovertj  with  t] 
assent  of  her  husband,  for  a  sale  of  her  real  estate  is  abs 
lutely  void  at  law,  and  the  courts  of  equity  never  enfor 
such  a  contract  against  her."'  4  Kenfs  Com.  156 ;  Man 
V.  IhceUi/y  6  Wend.  9 ;  5  Day  496 ;  Builer  ei  al.  v.  Buckir 
ham,  2  Jac.  ^-  Walk.  412 ;  3Iad.  261. 

The  statute  provides  that  a  married  woman  shall  co 
vey  her  lands  only  by  joining  with  her  husband  in 
conveyance,  and  by  an  acknowledgment,  upon  a  privc 
examination  apart  from  her  husband,  that  the  deed  w 
executed  freely  without  any  fear,  threat,  or  compulsia 
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IBat  what  protection  will  the  statute  afford  if  a  court  of 
errj^  uity  will  compel  the  wife  against  her  will  to  execute  a 
d  ^  ^d  in  performance  of  a  contract  made  at  the  instigation 
oir  upon  the  compulsion  of  her  husband  in  the  presence 
o  f*   the  purchaser  alone  ? 

The  ex  parte  evidence  on  the  part  of  the  complainant  in 
tli  i  s  very  case  exhibits  strikingly  the  danger  to  which  the 
'^^'  i  f e  would  unavoidably  be  exposed  by  the  adoption  of 
tHia  doctrine  of  being  stripped  of  her  property  at  the 
iii:atance  of  her  husband  without  her  full  consent. 

The  deed  was  executed  by  the  wife  in  the  presence  of 
l^^r  husband  and  of  the  agent  of  the  purchaser.  The 
og-eiit  testifies  that  upon  his  offer  being  made  the  wife 
»uicl,  "No,  I  can't  take  it."  She  added,  "I  have  author- 
^^^d  my  husband  to  act  as  my  agent,  and  I  don't  know 
tli£it  I  have  anything  to  say.  But  if  he  consents  I  would 
^^ther  not  sell  the  place,  but  he  can  do  as  he  pleases." 
TUe  whole  consideration  paid  on  account  of  the  purchase 
'^Us  paid  to  the  husband,  as  agent  of  the  wife. 

It  is  obvious  that  if  a  contract  thus  entered  into  by  a 
^^urried  woman  is  to  be  specifically  enforced  in  equity  the 
^^utute,  so  far  from  operating,  as  its  title  imports,  "for 
"^he  better  securing  the  property  of  married  women"  will 
®^rtp  them  of  all  the  protection  with  which  the  jealousy  of 
^he  common  law  guarded  their  rights  against  the  author- 
^^y  and  control  of  the  husband.  She  will  in  fact  be  in  a 
^J^ore  unprotected  condition  against  the  control  of  her 
*>Usband  in  regard  to  her  separate  property  than  she  is  in 
^^grard  to  her  estate  in  the  property  of  her  husband. 

This  very  question  was  decided  in  this  court,  more  than 
^  <luarter  of  a  century  ago,  in  the  case  of  Wooden  v.  Mar- 
^'^  and  Wife,  2  Green's  Ch.  B.  65.  The  complainant  is  not 
^^ titled  to  a  decree  for  a  specific  performance. 

But  though  equity  will  not  decree  the  specific  perform- 
'^nce  of  a  contract  entered  into  by  a  married  woman  for 
^he  sale  of  her  estate,  it  will  charge  her  separate  property 
^^ith  the  repayment  of  money  advanced  to  the  wife  at 
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her  instance  and  for  her  benefit   or  on  account  of  he 
estate.     Sorh)i  v.  Turrill,  2  P.  W.  144 ;  Greatly  v.  i\o6f_5? 
8  Mad.  49 ;  Sf^fcui  v.  Kirkwall,  3  JVfod.  200. 

It  appears  from  the  evidence,  that  in  pursuance  of  tl ^ 

contract  made  \vith  the  wife,  tlie  sum  of  8550  was  a- 

vanced  by  the  comphiinant  to  the  wife,  or  to  her  husbai 

as  her  agent,  on  account  of  the  purchase  money.    Havii:__  -:m  g" 

refused  to  execute  the  contract  there  can  be  no  equity      ^  n 

her  retaining  the  purchase  money  so  advanced  upon  L^     ^err 

contract. 

She  is  in  equity  as  much  l>ound  to  repay  the  sum  th  ^i^is 
advanced  as  though  she  liad  given  her  bond  or  note  MfV>r 
the  repayment  of  the  money. 


Jones'  Executoiis  vs.  Jones. 

Wli'-r.-'  hu'h  an*  a.jvistd  to  a  \V(»iiinn  au»l  hw  cliil(lr«'n,  *A\9.  havin:::  rliil>l  jz"^^ 
liviuLi  or  the  tiiii.*  of  the  devise,  the  word  ^fhildren"  mii?t  h«-  taken  i*  —  '^ 
.  word  ol'  y//</r/<f/>.\  and  the  childiou  take  a  joint  estat*-  witli  the  motl  »  *^* 
A  i'rovi>ion  that  ilie  dovisei-  ^hall  pay  an  annnity  lur  iht?  life  of  i"^*^* 
other  is  h^uliicivnt  jt  the  C(jnn»ion  law  to  enlarge.-  a  life  estate  to  a  ^^^ 
sini]»lo. 

A  testator  iM'queathed  the  ro«t,  residue,  and  remainder  of   hi^  real  n»  ^* 
perjinual  e-tate  to  his  grand  daugliter  and  her  childn^n,  i'rovid<.-d  rs^''*" 
sh-.)uld  i-ay  to  .S.  tli-^  sum  of -flO  <luring  her  natural  life,  au'l  sliould  f-a  i  ^^  ' 
an.l  k'.-eo  in  irood  r-pair  ihe  fen.e  around  his  burial  lot.     At  date  of  \"^'  -* 
and  at  the  di-a:h  of  tlie  testator  the  grand  daughtt-r  liad  twu  chiluJ  *  ^ 
living,  a  s<.tn  and  a  daughter.     In  a  ]'reviouf»  j>art  of  tht-  will  j'rovi^i"  *^^ 
was  ni:id'^  f'jr  il;*^  son  oi  the  grand  daughter,  ihe  fund  being  wirhL  *-' ^'" 
from  him  until  lie  attained  twenty-one. 

HfhJ.  thai  th<*  ]'r(>]'eity  included  in  tke  residuary  clauso  Went  exclusiv*-' -^ 
to  th'-  errand  daughter. 

ILhl  juiilnr.  that  her  estate  h\  the  lands  was  a  fee  sinijde.  and  not  a   ^'-^^ 
tail. 

There  was  a  codicil  to  the  above  will,  as  follows:  "  1. 1).  J.,  make  this  ic*^'**' 
oil  to  my  la^t  will  and  testament,  that  is,  1  .sell  unt«»  C.  S.  xny  tav*"-'''^ 
li'.)use  and  l<>t,  with  one-third  of  tlie  lot  behind  the  barn,  for  the  sun'i  ^'^ 
$»ii.'C»l»,  provided  he,  the  said  C.  S.,  satif-ties  my  executors  af  to  the  f'^J' 
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eat  of  the  same."  Held,  that  the  design  of  the  codicil  was  to  empower 
le  executors  to  convey  tlie  land  which  the  testator  had  agreed  to  sell 
.>on  th«i  payment  by  the  vendee  of  the  purchase  money. 
.  not  ooinpetent  for  the  purchaser  to  show  by  parol  evidence  that  the 
rivenor  wlio  drew  the  codicil  made  a  mistake,  and  that  he  was  to  have 
vo-third;?  of  the  lot  behind  barn. 


V.  S.   Wliiteheadj  for  complainants. 

Che  Chancellor.  The  residuary  clause  of  the  will 
3n  which  the  first  question  in  the  cause  arises  is  as 
ows:  "I  give,  devise,  and  bequeath  all  the  rest,  resi- 
^,  and  remainder  of  my  real  and  personal  estate  to  my 
.nd  daughter  Marietta,  wife  of  James  Pettigrew,  and 
•  children,  provided  she  pays,  or  causes  to  be  paid  unto 
-ly  Smith,  daughter  of  William  Smith,  deceased,  the 
11  of  $40  each  and  every  year  during  the  natural  life 
the  said  Sally  Smith,  also  to  paint  and  keep  in  good 
►air  the  fence  around  my  burying  lot  in  Springfield 
netery.'' 

!^t  the  date  of  the  will  and  at  the  death  of  the  testator 
^  grand  daughter  had  two  children  living,  a  sop  and  a 
-ighter. 

A^ccording  to  the  familiar  rule  in  Wildes'  case,  where 
ds  are  devised  to  M.  and  her  children,  she  having  chil- 
?ii  living  at  the  time  of  the  devise,  the  word  children 
1st  be  taken  as  a  word  of  purchase,  according  to  its  ua- 
al  import,  and  the  children  take  a  joint  estate  with 
i  mother  in  the  land  devised.  Wildes*  case^  6  Coke  16, 
2  }YUliams  on  Executors  937 ;  Oates  v.  Jacksoriy  2  Strange 

r2. 

This  construction,  like  every  other,  is  liable  to  be  con- 
'Ued  by  provisions  in  the  will  indicating  a  diflerent  in- 
ition  on  the  part  of  the  testator;  and  there  are  provisions 
this  will  from  which  it  may  be  naturally  inferred  that 
^vas  not  the  intention  of  the  testator  to  divide  the  land 
viged  between  the  grand  daughter  and  her  children, 
^Q  devise  is  made  upon  the  condition  that  the  grand 
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daughter  shall  pay  an  annuity  of  $40  for  the  life  of  am^  xa- 
other.  This  alone  is  sufficient  at  the  common  law  ^to 
enlarge  a  life  estate  to  a  fee  simple.  Baddely  v.  Lepjn^  '^^ 
well,  3  Burr.  1533;  JRcal  v.  Uaiion,  2  Mod.  25;  Goodri^^^d 
V.  Stockcr,  5  T.  li.  13 ;  Andrew  v.  Southouse,  5  T.  R.  29^2- 

The  grand  daughter  is  also  to  paint  and  keep  in  rep^=:^ir 
the  fence  around  the  testator's  burying  lot.     These  b«-3  r*- 
thens  are  not  a  charge  upon  the  estate  devised,  but  they  £3«.  r-e 
a  personal  charge  upon  the  grand  daughter,  being  ma-«J« 
a  condition  of  the  devise.     The  grand  daughter  was  t:  li  e 
primary  object  of  the  testator's  bounty.     It  cannot  be  p  t"^- 
sumed  that  he  intended  to  place  her  in  a  worse  conditL<:>ii 
as  to  the  property  devised  than  her  children.     Buttlziis 
will  be  the  necessary  result  if  they  divide  the  land  ^1^- 
vised  with  their  mother;  for  they  take  their  shares  fw^^ 
from  all  encumbrance,  whereas  she  takes  hers  subject    ^^ 
burthens  which  may  be  equal  to  the  whole  value  of  tb^ 
land  devised.     As  the  entire  condition  upon  which  t:b^ 
devise  is  made  is  to  be  performed  by  the  grand  daught^^> 
the  natural  inference  is  that  the  testator  designed  tb^* 
she  should  take  all  the  property  devised. 

The  testator  had  also,  in  a  previous  part  of  the  wil'« 
made  a  largo  provision  (in  proportion  to  the  amount  ^^ 
his  estate)  for  the  son  of  his  grand  daughter,  and  b^*^ 
carefully  provided  that  he  should  not  come  into  the  ^^' 
joynient  of  it  until  he  attained  the  age  of  twenty-a^^^ 
yearpi,  the  income  in  the  mean  time  to  be  received  by  li^^ 
mother.  At  the  time  of  the  devise  both  of  the  childr^^ 
were  infants  of  very  tender  years.  The  residuary  \>^' 
quests  include  personal  as  well  as  real  estate.  Ko  pro- 
vision is  made  for  its  investment  or  guardianship  of  tli^ 
property  of  the  infants  during  their  minority,  as  in  cas^ 
of  the  legacy  specifically  bequeathed.  The  testator, 
having  carefully  provided  that  the  infant  Bhould  u^t 
come  into  possession  of  the  specific  legacy  till  his  Di^" 
jority,  cannot  be  presumed  to  have  intended  that  both  tbc 
infants  should  come  into  the  immediate  possession  of  tb^ 
residuary  estate. 
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:hink,  from  these  considerations,  that  the  testator  de- 
^d  to  give  all  the  property  included  in  the  residuary 
se  to  his  grand  dauglitcr,  and  not  to  divide  it  between 
ind  her  two  living  children.  And  this  conclusion  is 
rcordance  with  what  would  be  the  natural  desire  and 
►ose  of  the  testator,  viz.  that  the  estate  sliould  benefit 
illy  all  the  children  of  his  grand  daughter,  as  well 
e  afterborn  as  those  who  were  living  at  the  date  of 
will;  for  if  the  word  "children"  in  the  re-^iduary 
se  be  taken  as  a  word  of  purchase,  and  not  of  limita- 
,  only  the  children  in  esse  at  the  death  of  the  testator 
share  in  the  benefit  of  the  devise.  They  alone  will 
J  to  the  exclusion  of  all  afterborn  children.  2  PoiccU 
Jcv.  302. 

he  word  "  children  "  being  regarded  as  a  word  of  lim* 
on,  the  question  still  remains  whether  the  testator 

1  it  as  synonymous  with  "heirs*'  or  "heirs  of  her 
y."  Did  he  intend  to  give  to  his  grand  daughter  an 
te  in  fee  or  an  estate  tail? 

.s  to  the  personal  estate,  it  is  immaterial  w^hich  con* 
ction  be  adopted,  for  it  is  well  settled  that  if  the  words 
:ie  devise  give  an  estate  tail  only  in  the  land  they  give 
ibsolute  estate  in  the  personalty  included  in  the  same 
•osition.     Donn  v.  Pciwy,  19  Vesey  545  ;  X>u)il:  v.  Fo* 

2  Buss,  if  31.  557;  Simmons  v.  Simmons,  8  Simons  22; 
'illiams  on  Ez'rs  937,  945,  949. 

'he  grand  daughter  therefore,  in  either  event,  wnll  take 
personal  estate  absolutely,  and  she  takes  also  a  fee 
pie  in  the  land.  The  residuary  clause  is  an  absolute 
ijosition  of  all  his  estate.  Its  language  is,  "I  give,  he- 
ath, and  devise  all  the  rest,  residue,  and  remainder  of 
real  and  personal  estate  to  my  grand  daughter.*' 
ere  is  no  devise  over.  It  is  clear  that  the  testator 
ted  with  the  fee  simple  in  the  lands, 
t  may  be  remarked  moreover,  that  if  this  estate  of  the 
ind  daughter  were  construed  to  be  an  estate  tail,  she 
>uld  by  force  of  the  statute  [JSiz.  Dig.  190,  §  11,)  take 
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only  a  life  estate  with  remainder  in  fee  to  her  childre- 
80  that,  by  construction  and  by  force  of  the  fitatate,  tl 
grand  daughter  would,  in  direct  violation  of  the  wi 
settled  rule  of  construction,  take  only  a  life  estal 
although  required  by  the  will  to  pay  an  annuity  for  tl 
life  of  another. 

II.  The  codicil  is  as  follows:  "I,  David  Jones,  mal 
this  codicil  to  my  testament  and  last  will,  that  is,  I  s- 
unto  Charles  II.  Smith  my  tavern  house  and  lot,  wi 
one-third  of  the  lot  behind  the  barn,  for  the  sum  of  $69£ 
provided  he,  the  said  Charles  H.  Smith,  satisfies  my  ex^ 
utors  as  to  the  payment  for  the  same." 

The  codicil,  though  very  inartificially  drawn,  was  ci  "^- 
signed  to  empower  his  executors  to  convey  the  la^^^»  ^ 
which  the  testator  had  agreed  to  sell  upon  the  paym^  :^^t 
by  the  vendee  of  the  purchase  money  pursuant  to  t  tr^MQ 
contract  of  sale.  Upon  the  payment  of  the  purchxm^^^^^ 
money  by  the  purchaser  on  or  before  the  first  day  ^^f 
April  next  the  executors  will  be  decreed  to  convey  '^  ^ 
Smith  the  property  specified  in  the  codicil. 

An  attempt  is  made  on  the  part  of  the  purchaser  *  ^ 
show  by  parol  that  the  agreement  made  by  the  testat^^^^  ' 
was  to  convey  not  one-third^  as  stated  in  the  codicil,  b  ""^  "^ 
two-thirds  of  the  lot  behind  the  barn,  and  that  in  tb»  *^ 
particular  a  mistake  was  made  by  the  scrivener  who  dr^^*^ 
the  codicil. 

The  evidence  is  clearly  incompetent  The  terms  of  tl^^ 
codicil  are  clear,  and  cannot  be  contradicted  or  altered  ^^J^ 
parol.     1  Greenl  on  JEv.  §  275,  §  825. 

The  deed  must  be  made  pursuant  to  the  terms  of  tt^ 
will,  "for  the  tavern  house  and  lot  and  one-third  of  tt»^ 
lot  behind  the  barn,*'  as  it  was  at  the  date  of  the  codici'^ 
including  the  part  devised  to  the  wife. 

It  is  competent  to  prove  by  parol  what  part  of  the  lo* 
was  agreed  to  be  conveyed.  This  is  not  contradicting  o^ 
altering  the  terms  of  the  will,  but  merely  applying  it  to 
its  proper  subject  matter.     1  Greenl.  on  Ei\  §  286-7-8. 
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The  evidence  shows  that  the  part  of  the  lot  agreed  to 
be  conveyed  was  that  part  immediately  in  the  rear  of  and 
adjoining  the  tavern  lot,  and  between  Washington  street 
and  the  line  of  the  lot  devised  by  the  testator  to  his 
vridow,  and  extending  westward  to  the  rear  of  the  last 
mentioned  lot,  or  so  far  as  will  constitute  one-third  in 
quantity  of  the  entire  lot.  The  conveyance  must  be  made 
accordingly* 


HAYfis  and  Wife  vs.  Whitall  and  othei*s. 

**  ^n  an  annuity  is  charged  on  real  estates  the  rule  is,  that  it  does  not  com* 
-^^  ^ence  until  Uie  devisee  of  such  estate  is  entitled  to  the  possession  thereofk 
^^>*  principle  is  applicable  where  a  sum  of  nloiiey  is  charged  on  land  iA 
^  "^^  liich  the  testator  had  only  a  reyietsion. 

^  ^  lapse  of  twenty  years  without  payment  or  allowance  of  principal  or 
^  titerest  of  a  legacy  will  raise  a  presumption  of  payment,  but  such  pre- 
^Mmption  may  be  overcome  by  evidence. 
^^  wife's  right  of  dower  will  be  protected  as  against  post  nuptial  mort- 
gages not  executed  by  her. 


Dudley  and  Attorney  General^  for  complaiiiantd. 
Jlanriscnj  Browning^  and  Oarpmter^  for  defendants^ 

'Xhe  Chancellor.    The  annuities  charged  upon  the 

^^«il  estate  devised  to  Louis  Whitall,  by  the  will  of  hU 

^*^tVier,  John  G.  Whitall,  commence  from  the  time  that 

^^e  devisee  became  twenty-one.    By  the  terms  of  the  will> 

^^e  devisee  is  to  possess  the  estate  at  twenty-one,  subject 

^^    the  annuities  given  to  the  widow,  daughters,  and 

^^other  of  the  testator.    The  rule  in  such  cases  is,  that  the 

^^nuity  does  not  commence  till  the  devisee  has  the  estate 

charged  with  the  annuity  in  possession.    Ager  v.  Pooly 

^y^r  371  b;  Turner  v.  Probyn^  1  Anstruiher  66. 

Vou  II.  X 
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Both  Mr.  Powell  and  Mr.  Jarman  deem  the  same  pri^^n- 
ciple  applicable  where  a  sum  of  money  is  charged  on  ]bw  _nd 
in  which  the  testator  has  only  a  reversion,  and  that  f  zzMhe 
money  is  not  to  be  raised  until  the  reversion  falls  into  p^^-  os- 
session.    2  Powell  on  Dev.  236 ;  1  Jarman  on  Wills  757. 

That  this  construction  is  in  accordance  with  the  inh  imf 
of  the  testator  is  very  clear  from  the  provisions  of 
will.  During  the  minority  of  the  devisee,  and  until 
estate  vests  in  possession,  the  executrix  is  to  apply 
rents  of  the  farm  to  the  payment  of  the  annuity  to 
testator's  brother.  It  is  clear  that  that  annuity  could  i 
be  a  charge  upon  the  estate  of  the  devisee.  The  resic 
of  the  income  of  the  farm  during  the  minority  of 
devisee  is  to  be  applied  to  the  support  of  the  testate 
wife  and  children,  viz.  of  the  annuitants  themselves 
of  the  devisee  upon  whose  estate  the  annuities  are  charg 
The  testator  could  not  have  intended  that  the  estate  ^^  de- 
vised to  his  infant  son  should  be  charged  with  the  p  ay- 
ment  of  annuities  before  he  cume  to  the  possession  of  ^  "Ibe 
estate,  when  he  was  without  other  means  of  paying  tb*  "^nt 
and  dependent  for  his  support  during  his  minority  up^^on 
a  provision  made  by  the  will. 

2.  The  annuity  of  ?18,  bequeathed  to  the  daughters  of 
the  testator  for  five  years  after  the  death  of  Mark  Whit^  'H? 
is  not  a  charge  upon  the  estate  devised.  The  admissS^on 
in  the  answer  of  the  devisee  upon  that  subject  can^^ot 
prejudice  the  rights  of  the  encumbrancers.  It  is  pro^^^r 
that  the  answer  in  this  particular  should  be  amended  ^^ 
accordance  with  the  suggestion  made  upon  the  heari*=^o* 

The  lapse  of  twenty  years  without  payment  or  demsB^  ^^ 
of  principal  or  interest  on  account  of  the  legacy  will  rm^  "^se 
a  presumption  of  payment.  It  is,  however,  but  a  p  '*^" 
sumption,  and  not  conclusive.  In  JEx'rs  of  Wajwiaker'  ^' 
Van  Buskirk,  Saxton  693,  the  situation  of  the  parties  v^'^ 
held  sufficient  to  repel  the  presumption  of  payment  o^* 
mortgage  arising  from  the  lapse  of  more  than  tweH^J 
years.    In  Ravenscrofi  v.  Frisby^  1  Colly er  16,  legacies 
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arged  upon  land  were,  ander  the  circumstaDces,  held  to 
payable  notwithstanding  the  lapse  of  more  than  forty 
irs  from  the  testator's  death  to  the  filing  of  the  bill. 
e  first  payment  on  account  of  the  annuity  of  $50  fell 
e  in  December,  1836.  The  legacy  of  $300  was  paya- 
!  ill  May,  1837.  The  bill  charges  that,  on  the  thirteenth 
October,  1846,  the  complainant  gave  a  receipt  for  §360 
d  by  the  defendant,  Louis  Whitall,  on  'account  of  the 
iiuities  and  legacies  claimed  by  the  complainant.  That 
33  were  paid  on  account  subsequent  to  that  time. 
uia  Whitall,  by  his  answer,  admits  that  all  these  pay- 
juts  were  made  on  account  of  said  annuities  and  lega- 
s,  and  alleges  that  further  payments  were  made,  both 
fore  and  after  1846,  on  account  of  said  annuities  and 
jacies. 

There  does  not  appear,  from  the  evidence,  to  have  been 
y  specific  appropriation  of  these  payments,  either  by 
c  party  receiving  or  paying  the  money,  or  any  ground 
)on  which  the  court  can  appropriate  the  payment  exclu- 
rely  to  the  annuity  to  the  exclusion  of  the  legacy.  They 
ust  be  appropriated,  as  they  are  claimed  by  the  bill, 
id  admitted  by  the  answer  to  have  been  intended  to  be, 
5th  to  the  annuity  and  the  legacy  of  $300.  There  can, 
lerefore,  be  no  presumption  of  the  payment  of  either  on 
le  ground  of  lapse  of  time  without  payment  on  account. 
There  can  be  no  question  in  regard  to  the  annuity  to 
le  widow  of  the  testator,  as  that  is  acknowledged  to 
ave  been  paid,  and  the  claim  released  up  to  the  25th  of 
[arch,  1859. 

From  the  great  number  of  mortgages  upon  the  estate, 
will  probably  be  found  necessary  to  sell  the  entire  es- 
itc  to  satisfy  the  encumbrances.  If  so,  the  land  will  be 
)ld  subject  to  the  charge  of  the  annuities  hereafter  to 
ecome  payable.  The  proceeds  of  the  sale  will  be  ap- 
ropriated  to  satisfy — first  the  arrears  of  the  annuities  and 
le  legacies  charged  upon  the  land,  and  then  the  mort- 
age debts  in  the  order  of  their  priority.  Graves  v.  Hicks^ 
1  Slnions  551 ;  2  Boper  on  Leg.  1483. 
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Louis  Whitall's  wife  is  living.  Her  interest  in  tMrz^  e 
premises  must  be  protected.  She  was  married  on  the  2^^S  <i 
of  January,  1844.  Three  of  the  mortgages  were  execut^^*?  ^ 
prior  to  that  date.  The  wife  did  not  join  in  the  mo'^rr^tr 
gages  executed  after  the  marriage.  Her  dower  right  "is 
subject  to  the  encumbrance  of  the  legacies  and  annuitL  -^33 
charged  upon  the  land  and  remaining  unpaid,  and  aL  aE=^o 
to  the  encumbrance  of  the  first  three  mortgages.  If  t" 
premises  subject  to  her  claim  will  bring  enough  to  satis 
the  prior  encumbrances  they  should  be  so  sold.  K  it 
necessary  to  sell  the  land  clear  of  the  claim  of  the  wi: 
in  order  to  satisfy  the  prior  encumbrances,  the  surpL 
must  be  brought  into  court  in  order  that  her  interest  hl 
be  properly  secured. 


Noel  Vanderhaize  vs.  Charles  A.  Hugues  et  ux. 

A  deed  of  conveyanco,  absolute  in  its  terms,  given  to  secure  a  loan 

money,  is  a  mortgage,  and  the  right  of  red»^niption  exists  although  ^ 

money  was  not  repaid  at  the  time  agreed  upon. 
Once  a  mortgage  always  a  mortgage,  is  a  maxim  of  equity,  to  which  th  • 

is  no  exception. 
The  right  of  redemption  is  an  inseparable  incident  of  which  the  mortgag 

cannot  cle])rive  himself  even  by  an,  express  coyeii.ant. 


of 


Boyd  and  LyonSy  for  defendant. 
Wmfield^  for  complainants. 


The  material  facts,  so  far  as  regarci^  ^ 
tion,   are    not    disputed.     The    \m^  ^ 


The  Chancellor. 
the  present    application, 
charges,  and  the  answer  admits,  that  although  the  co^-^" 
veyance  of  the  premises  in  dispute  made  by  the  cor^^'' 
plainant  to  the  defendant  is  absolute  upon  its  face,  it  w^^^ 
in  reality  a  mortgage,  being  given  to  secure  the  yepft^^^ 
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5nt  of  $3000,  by  the  complainant  to  the  defendant,  with 
Lerest,  in  three  years  from  date.  The  defeasance  is  in 
•iting,  and  there  is  no  room  for  dispute  as  to  its  terms. 
18  complainant  is  entitled  to  redeem.  His  bill  is  filed 
r  that  purpose.  The  injunction  was  granted  to  restrain 
e  defendant  from  conveying  the  property  pending  the 
it.  As  the  deed  is  absolute  upon  its  face,  a  sale  of  the 
"emises  by  the  defendant  to  a  bonajide  purchaser,  with- 
it  notice  of  the  defeasance,  would  vest  the  title  in  the 
irchaser  free  from  the  .complainant's  equity,  and  de- 
5ve  him  of  the  right  of  redemption.  Cornell  v.  Piersony 
JIaht.  Ch.  484. 

It  is  proper,  therefore,  that  the  defendant  should  be  re- 
gained from  alienation  until  the  complainant's  rights  are 
Ijuf^ted  and  determined. 

The  defendants'  answer  is  based  on  the  assumption  that 
:  hough  the  deed  was  originally  intended  as  a  mortgage, 
t  the  title  in  itself  being  absolute,  and  the  complainant 
Ting  failed  to  pay  the  debt  at  the  time  stipulated  in  the 
feasance,  his  right  to  redeem  is  gone.  This  is  an  error. 
Once  a  mortgage  always  a  mortgage,  is  a  maxim  of 
\iity  to  which  there  is  no  exception.  J^-eiccomb  v.  Bon- 
rix,  1  Vernon  8 ;  Clark  v.  Heivy,  2  Coicen  324. 
The  right  of  redemption  is  an  inseparable  incident,  and 
3  mortgagor  cannot  deprive  himself  of  the  right  to  re- 
Qni,  even  by  an  express  covenant  for  that  purpose.  4 
~nf$  0)m.  143;  1  Vernon  8;  1  Powell  on  Mori.  116  a; 
>w/e  V.  JiirhardSj  Saxton  534;  Crane  v.  Bonnell^  1  Greens 
e.  204;  Van  Wagner  v.  Van  Wagner^  3  HalsL  27;  Henrif 
J)axis,  7  Johns.  Ch.  R.  40. 

The  right  may  be  surrendered  by  the  mortgagor,  {Sax- 
534 ;  4  KenCs  Com.  143,)  or  be  barred  by  foreclosure 
by  lapse  of  time.     1  Vernon  8,  [Raithbys  ed.)  note  1 ;  1 
i^J.  Ch.  519. 

There  is  no  distinction  in  this  respect  between  a  mort- 
ge  in  usual  form  and  an  absolute  conveyance  made  as 
Here  security  for  money.    Every  contract  for  the  secu- 

X* 
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rity  of  money  by  the  conveyance  of  real  estate  to  ^ti-  1e 
lender  not  made  in  contemplation  of  an  eventual  arran  J^^^ 
ment  of  property  is  in  equity  deemed  a  mortgage.  1 

PowcU  on  Mori.  116. 

The  motion  to  dissolve  the  injunction  is  denied  w^  :»^th 
costs. 


James  Davison  vs,  James  W.  Davison  and  others.      ^ 

It  is  a  well  settled  rule,  that  where  pervicjes  are  rendered  gratuitousl^^^  ^^ 
without  any  view  to  compensation,  but  in  the  hope  of  receiving  a  le^  s^-^^^y 
or  devise  from  the  person  to  whom  the  services  are  rendered,  the  pc^^=^  ^° 
rendering  the  serviLVS  can  recover  no  compensation  Iherefor. 

A  father  made  a  verbel  agreement  with  his  youngest  son.  that  if  he  wci^'^-^i^*^ 
remain  and  work  his  farmi,  and  support  and  maintain  him  during        ^^^ 
life,  iliat  upon  his  death  the-  son  should  have  the  farm.  The  son  remas^  *^  •^ 
and  worked  the  farm,  for  upwards  of  fifteen  years,  to  the  satisfactio  :z:&    ^^ 
the  father,  who  then  becomiijg  displeased  with  him,  conveyed  the  C^^"^ 
to  his  two  other  sonfl,  in  considesation  of  maintenance  for  life.    HdcE ' 

1.  That  as  it  appeared  that  the  complaiaant's  services  were  rendered  to  b^* 
father  not  gratuitously,  but  upon  a  distinct  understanding  between  t^inJ' 
self  and  his  father  that  he  should  be  compensated  for  his  services,  «"" 
th;U  the  material  part  of  that  agreement  was  that  upott  hie  father's  de?  ^t^»- 
provided  he  contiiiuod  to  serve  and  provide  for  him  during  his  life?  *  ^^ 
sliould  recoivo  the  hoiuostead.  farm,  that  the  agreemeat  thus  proved-  ^^ 
valid  in  law. 

2.  Thnt  part  pcrfonoauce- took  the  case  out  of  the  operation  of  the  st.-^-  "t^** 
•••f  frau'r?. 

Till-  Kill  in  this  ca,<c  permitted  to  be  amended  after  final  hearing,  so  .^r^^tf- 
ii.ake  the  contract  alleged  agree  with  that  proved. 


Leuppj  for  complainant. 

Spcer,  for  defendants. 

The  Chancellor.  The  bill  charges,  that  in  the  y««r 
1849,  the  defendant,  James  W.  Da\Tson,  being  sei-^^ 
and  possessed  of  his  homestead  farm  of  one  huBdred  acre^ 
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>f  the  value  of  86000,  and  money  at  interest,  amounting 
o  less  than  §1000,  agreed  with  the  complainant,  who  is 
he  youngest  son  of  the  said  defendant,  to  assure  to  the 
complainant  the  said  farm  and  money,  i>pon  the  under- 
taking of  the  complainant  to  aftbrd  his  father  and  mother 
i  comfortable  maintenance  for  their  lives  and  the  life  of 
the  survivor  of  them,  and  to  make  advances  to  his  four 
daughters,  viz:  to  the  three  eldest  ?700  each,  and  to  the 
jrouugest  §1200;  that  by  the  terms  of  the  agreement  the 
proceeds  of  the  farm,  as  well  as  the  principal  of  the  mo- 
■^^y  at  interest,  was  to  belong  to  the  complainant ;  that 
^^lying  upon  the  faithful  performance  of  the  agreement 
^y  his  father,  the  complainant  entered  into  the  contract, 
'^^d  immediately  entered  wpon  the  performance  thereof. 

That  he  has  faithfully  performed  the  said  agreement 
^^his  part  by  the  cultivation  and  improvement  of  the 
^rm,  by  the  payment  of  the  said  portions  to  his  sisters, 
•^Jr' making  permanent  and  valuable  improvements  upon 
He  farm,  and  by  affording  a  comfortable  maintenance  to 
^is  parents  till  the  death  of  bis  mother,  aiwl  to  his  father 
^  nee  her  decease,  as  long  as  he  was  permitted  to  do  so, 
tid  that  by  reason  thereof  he  became  justly  and  legally 
ititled  to  the  farm  upon  the  death  of  his  father,  he  con- 
laing,  as  he  is  able  and  willing  to  do,  to  afford  a  corn- 
table  maintenance  to  his  father  during  the  residue  of 
life. 

^he  bill  prays  that  the  contract  may  be  established  and 
"ormed  on  the  part  of  Jame*  W.  Davison ;  that  the 
1  made  by  the  said  James  W.  Davison  to  his  sons, 
ben  and  Joseph,  may  be  vax^ated  upon  just  and  equi- 
*  terms ;  or  if  the  contract  cannot  be  enforced,  that 
lefendant  may  be  decreed  to  account  for  the  services 
e  complainant,  and  to  pay  him  \vhat  may  be  found 
upon  such  accounting,  and  for  an  injunction  to  re- 
proceedings  at  law.    Upon  filing  the  bill  an  injunc- 
issued,   which  was  afterwards  dissolved  upon  the 
g  itt  of  the  defendants'  answer^  which  denied  the 
of  the  bill. 
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The  evidence,  which  is  very  vohiminous,  satisfactOKri  ]j 
establishes  llie  following  facts,  which  are  material  tc=>      a 
proper  understanding  and  disposition  of  the  rights  of  *  lie 
partioj*.    In  the  year  I80O,  the  defendant,  James  W.  II>^- 
vison.  was  seized  and  possessed  of  his  homestead  farm^    "in 
the  county  of  Middlesex,  containing  about  one  hundr^^d 
acres,  ui^on  which  he  resided  with  hi?  wife  and  some    <^f 
his  children,    llis  four  oldest  sons  had  all  received   ix<J- 
vaneementr?  from  their  father,  had  left  home,  and  wc^x^e 
married  and  settled.  James,  the  youngest  son,  who  carta  e 
of  age  in  1844,  was  unmarried,  and  remained  upon  'tl^e 
farm  with  his  father.    He  continued  with  him,  having 
charge  of  the  farm,  laboriously  engaged  in  its  cultivation 
and  management  until  August,  I80O.   iKiringthis  period' 
advances  Avere  made  by  the  father  to  three  of  his  daug'l"^- 
ter.s,  who  were  married  and  had  left  home,  so  that  previ- 
ous to  September,  I80G,  his  wife  having  died,  he  was  1^*^ 
upon  the  iarm  with  his  youngest  son,  James,  the  com- 
plainaut,  and  his  youngest  daughter,  Ida.    All  his  otl^<?r 
children  wtre  provided  for  and  settled  in  life.     In  -tli^ 
spring  of  1857,  James  having  married,  a  small  dwelling 
house  was  built  for  his  accommodation  upon  the  hoixi^" 
stead  farm,  the  father  and  daughter  continuing  to  occupy 
the  mansion  house.    In  August,  1850,  a  painful  family 
difficulty  arose  between  the  father  and  the  daughter    i^ 
law,  which  led  to  litigation,  and  ended  in  the  expulsion 
of  the  complainant  from  the  farm.    On  the  twentieth   ^^ 
September,  1859,  soon  after  the  difficulty  with  the  catxi- 
plainant,  the  father  conveyed  to  his  two  sons,  Reuben  aoJ 
Joseph,  in  fee  simple  his  homestead  farm  with  usual  co- 
venants.   The  consideration  of  the  deed,  as  therein  e^:- 
pressed,  is  natural  love  and  affection,  the  sum  of  $5  pai<^ 
by  each  of  the  grantees,  and  an   engagement  on  their 
part  to  maintain  him  for  the  residue  of  his  life.    Tb® 
grantees  executed  an  agreement  of  even  date,  in  consi- 
deration of  the  conveyance,  to  maintain  their  father  fo^ 
the  residue  of  his  life,  to  pay  the  expenses  of  his  last  sick- 
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and  his  funeral  expenses,  including  a  decent  head- 
to  be  placed  at  the  head  of  his  grave.  On  the  day 
the  date  of  these  remarkable  instruments,  a  notice 
erved  upon  the  complainant  by  his  father,  or  in  his 
f,  in  these  words, 
'o  Mr.  James  Davison,  junior. 

ke  notice  that  your  service  is  not  wanting  on  my 
now  conveyed  away  to  my  two  sons  Reuben  and 
)h  Davison  and  I  have  give  them  immediate  posses- 
>f  the  same  and  if  you  continue  thereon  I  shall  hold 
IS  a  trespasser,  and  proceed  against  you  according  to 
md  further  I  shall  not  want  any  more  of  your  help 
iher  in  my  crop  at  present  on  said  form.*' 
fusing  to  give  up  possession  an  ejectment  was 
;ht  by  the  brothers.  The  complainant  sought  to  pro- 
iiimself  by  injunction,  but  the  defendants,  by  their 
er,  denying  all  the  equity  of  the  bill,  the  injunction 
dissolved,  and  the  complainant  was  turned  out  of 
ssion.  And  thus,  after  fifteen  years'  labor  from  his 
ling  his  majority  in  his  father's  service,  during  nine 
iich  he  had  the  entire  control  and  management  of 
arm,  engaged  faithfully  and  laboriously,  and  as  ap- 
by  the  evidence,  to  his  father's  entire  satisfaction, 
g  received  no  compensation  whatever  for  his  ser- 
beyond  a  bare  subsistence,  he  is  turned  out  of  his 
!  without  a  dollar's  compensation,  and  so  far  as  ap- 
without  the  means  of  subsistence.  And  as  if  to  de- 
him  of  the  possibility  of  obtaining  redress,  the  title 
e  farm  is  immediately  conveyed  to  two  of  the  com- 
ant's  brothers,  the  goods  and  chattels  converted  into 
'y,  and  thus  the  entire  real  and  personal  estate  of  the 
r  placed  beyond  the  reach  of  legal  process.  The  case, 
leading  features,  is  a  most  extraordinary  one.  The 
r,  as  appears  not  only  by  the  testimony  of  numer- 
^itnesses,  but  from  his  express  recital  in  the  deed  to 
ons,  lieuben  and  Joseph,  was  in  old  age,  infirm,  and 
.e  to  take  care  of  himself.    lie  needed  thc^  aervioes 
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aud  assistance  of  his  children.    He  had  long  since  ick^^^i 
advaacements  to  all  his  children  except  his  yoangest  s<3o 
aud  daughter,  who  remained  at  home  with  him  attend!  ij^ 
to  his  affairs  and  ministering  to  his  comfort  By  his  wiH 
executed  iu  September,  I80G,  he  declared  that  he  had 
given  all  his  sous  except  the  complainant  their  portions 
iu  his  personal  aud  real  estate,  and  had  made  advance- 
ments  to   his  elder  daughters,  and  therefore  gave  tbe 
whole  of  his  real  and  personal  estate  to  his  two  youngest 
children,  who  were  at  home  with  him,  the  farm  being  J^* 
vised  to  the  comi>lainant.    And  yet  within  three  Tcar^ 
thereafter,  without  any  failure  of  service  on  the  part  ^^f 
the  complainant,  he  is  turned  out  of  possession  witho«^^ 
remuneration  for  his  services,  aud  the  entire  real  esta't^ 
of  the  father  transferred  to  his  brothers.    Whether  th  ^^ 
change  of  purpose  was  produced  by  the  painful  diffical"^^ 
between  the  father  and  the  wife  of  the  complainant  or  t^J 
the  contrivance  of  the  sons  who  have  obtained  possessic^^^ 
of  the  property,  or  by  the  efforts  of  the  complainant  ^t^^ 
defend  his  wife's  character,  is  not  material  for  the  purpo^^^ 
of  this  inquiry.  That  it  is  a  case  of  peculiar  and  extreic^® 
hardship  upon  the  complainant  cannot   be   questioue^cd- 
But  does  he  stand  in  a  situation  which  entitles  hira  to  i^^' 
lief  in  this  court  ?    It  is  insisted,  on  the  part  of  the  d^^" 
feudants,  that  the  services  of  the  complainant  were  rer"^' 
dered  to  his  father  gratuitously,  and  upon  the  mere  hopi^  ® 
of  having  some  provision  made  for  him  by  his  father's  wil      ■'• 
If  so  he  is  clearly  entitled  to  no  relief.    The  rule  is  we  -^* 
settled,  that  where  services  are  rendered  gratuitously  (^ ' 
without  any  view  to  compensation,  but  in  the  hope  of  re=^' 
ceiving  a  legacy  or  devise  from  the  person  to  whomtt  ^ 
services  are  rendered,  the  person  rendering  the  sen'ic^^ 
can   recover  no  compensation.    Osborn    v.    Govei'nors  Qi? 
Gicjs  Hof^iuial^  2  Stnwge  728 ;  Le  Sage  v.  Ccmssmaker,    ^ 
Ei<p.  187:  Little  v.  Dawson,  4  Dai  111. 

The  complainant  claims,  and  I  think  the  evidence  sati^ 
factorily  proves,  that  these  services  by  him  were  uotren* 
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id  gratuitously,  but  upon  the  distinct  understanding 
veen  the  father  and  son  that  the  son  should  receive 
farm  upon  the  father's  death.  It  is  expressly  proved 
:wo  witnesses  (in  addition  to  the  testimony  of  the  com* 
luant  himself)  that  the  father  declared  that  he  had 
eed  with  James  that  he  should  have  the  farm  upon  his 
ith.  It  is  proved,  moreover,  that  the  father  declared, 
taking  of  the  security  of  the  provision  made  for  his  son, 
it  the  will  could  not  be  broken,  that  a  will  was  as  good 
a  deed,  and  that  the  reason  that  he  did  not  make  a 
id  was  that  he  had  been  advised  by  a  friend  not  to  put 
his  property  out  of ^his  hands  in  his  lifetime.  This 
dencc  derives  strong  conlirmation  from  the  fact  that 
'  father  was  in  a  situation  to  need  the  services  of  the 
1,  that  all  his  other  sons  had  been  advanced  and  had 
eived  all  the  provision  which  he  designed  to  make 
3er  from  his  real  or  personal  estate,  that  he  had  in  fact 
•ided  the  farm  to  the  complainant;  that  that  will  was 
existence  at  the  commencement  of  this  difficulty,  and 
appears  by  the  evidence,  has  been  destroyed  during  the 
'irress  of  the  suit,  although  the  father,  by  his  answer, 
erly  denied  that  any  such  will  had  ever  been  made, 
I  lastly  from  the  fact,  that  as  soon  as  the  friendly  inter- 
irse  between  the  complainant  and  his  father  was  bro- 
I  off  the  father  deeded  the  farm  to  his  sons,  Reuben 
I  Joseph,  upon  almost  the  identical  contract  which  the 
nplainant  alleges  his  father  some  years  previously  had 
de  with  him.  If  the  fact  that  the  services  of  the  com- 
inant  were  not  performed  gratuitously  needs  further 
of  it  will  be  found  in  the  tact,  clearly  proved  by  the 
eudant's  own  witnesses,  that  he  was  offered  by  his 
jer  §2000  to  abandon  an  action  for  slander  and  in 
isfactlon  of  his  interest  in  the  farm.  If  he  had  no 
itract  with  his  father  and  no  claim  for  his  services  it 
difficult  to  understand  why  so  large  a  sum  should  be 
ired  in  satisfaction  of  his  claim. 
^  entertain  no  doubt,  from  the  evidence,  that  the  com- 
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plaiuant's  services  were  rendered  to  his  father  not  gra^i^i 
ously  but  upon  a  distinct  understanding  between  hinase 
and  his  father  that  he  should  be  compensated  for  his  ser 
vices,  and  that  the  material  part  of  that  agreement  wa^ 
that  upon  his  father's  death,  provided  he  continued  tc 
serve  and  provide  for  him  during  life,  he  should  receive 
the  homestead  farm. 

The  agreement  thus  proved  is  valid  in  law;  Jacobson  v. 
Ex'i's  of  Legrange^  Z  J.  It.  199;  Paierson  v.  Paierson^  13 
J.  It.  379;  Ckiitg  on  Con.  {9th  ed.)  557 y  and  cases  cited  in 
note  1,  and  may  be  enforced  in  equity ;  Gary  v.  Ux'rs  of 
JameSy  4  Dcs^s.  185 ;  Johnson  v.  HubbeU^  2  Stockton  332. 

That  the  contract  was  by  parol  and  not  in  writing, 
while  it  greatly  increases  the  diflBiculty  of  proving  its 
terms,  constitutes  no  valid  objection  to  its  enforcement- 
There  has  been  a  part  performance  on  the  part  of  th© 
complainant.  He  served  his  father  several  years  upon 
the  faith  of  the  contract,  and  as  the  evidence  shows  faittt- 
fully  and  to  his  father's  satisfaction.  Part  performance 
takes  the  case  out  of  the  operation  of  the  statute  of 
frauds. 

The  contract  is  not  proved  precisely  as  laid  in  the  conci.' 
plaiuant's  bill.     The  complainant  charges  that  by  tht^ 
agreement  he  was  to  receive  not  only  the  real  estate,  b»* 
also  the  personal  estate  of  his  father  upon  making  certain* 
advances  to  his  daughters.     The  evidence,  so  far  as  th  ^ 
personal  estate  is  concerned,  does  not  prove  this  contracts- 
The  bill  must  be  amended  so  as  to  conform  to  the  coi»^ 
tract  as  proved.    It  may  be  done  at  this  stage  of  the  cauft^ 
after  hearing  on  bill,  answer,  and   evidence.   Bclloxcs  v'- 
SioMy  14  ]Sew  Jlamp,  175.     No  embarrassment  can  resoH 
from  it.     It  is  not  a  case  where  the  defendant  sets  up  and 
proves  a  different  contract  from  that  relied  on  by  the  coiD- 
plainant.     There  the  defendant  is  entitled  to  a  decree  for 
the  performance  of  the  contract  as  h£  proves  it.    iSioiy*^ 
Bj,  PL  §  394. 
Here  the  defendant  has  utterly  denied  the  existence  of 
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ny  contract.  The  contract,  as  proved,  is  variant  from 
bat  charged  in  the  bill.  Before  decree  there  must  be 
n  amendment.  Story's  Eq.  PL  §  894,  note  2. 

t'pou  the  bill  being  amended  the  court  will  decree  that 
he  contract,  as  proved,  be  established ;  that  the  complain- 
iut,  upon  the  performance  of  the  agreement  on  his  part, 
)r  upon  his  readiness  to  perform  if  prevented  by  the 
lets  of  the  defendants,  will  be  entitled  to  the  farm  upon 
tlie  death  of  the  father ;  that  the  deed  executed  by  the 
father  to  his  sous,  lleuben  and  Joseph,  be  set  aside  as 
fraudulent  and  void  as  against  the  complainant,  and  that 
the  defendants,  and  each  of  them,  be  restrained  from 
aliening,  charging,  or  encumbering  the  said  farm. 

It  is  eminently  desirable  that  this  controversy  should 
he  amicably  adjusted,  and  the  court  repeats  the  hope  ex- 
pressed on  the  argument,  that  a  settlement  may  be  effected 
between  the  parties  without  further  action  on  the  part  of 
the  oourt.  The  father  is  entitled  to  the  eiyoyment  of  the 
farm  during  his  life.  Xo  present  decree  for  the  specific 
performance  of  the  contract  can  be  made.  The  complain- 
ant is  entitled  to  the  farm  only  upon  the  death  of  his 
fi^ther.  By  the  terms  of  the  contract,  is  to  have  the  man*- 
^^geineut  of  the  farm  and  to  provide  for  his  father  during 
^ii*  life.  If  the  father  refuses  to  accept  the  services  of  the 
^'cnuplainant,  and  no  amicable  adjustment  can  be  made, 
fiirtbcr  directions  will  be  given  for  the  management  of 
the  farm  and  the  support  of  the  father  during  his  life* 


John  ^.  MAasit  ^s.  Jonas  S.  Lasher  and  wife» 

*^  'Ivcrtjc  will  not  be  opened  on  the  uiisapported  affidavit  of  a  defendant 
that  the  complainant  verbally  agreed  not  to  proflecute  the  action. 

*  UhH'  a  d'^fendant  ifl  asking,  as  &  matter  of  favor,  to  be  permitted  to  de- 
l'#»nd,  neither  a  court  of  law  or  of  equity  will  grant  the  request  if  the  de- 
tVnce  re?t«  on  the  ground  of  usury. 

Vol*  iifc  .Y 
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Usury  is  not  regarded  as  an  equitable  defence. 

A  loan  made  at  seven  per  cent,  on  8th  May,  1856,  the  lender  living  ia-         3 

eex,  and  the  borrower  in  Middlesex,  the  land  lying  in  the  latter  con.  n^  ty 

held  not  to  be  usurious  as  the  law  tlit-n  stood. 

SliafeVj  for  complainant. 
Leupp^  for  defendants. 

The  Chancellor.    A  final  decree  for  foreclosure  and 
sale  of  mortgaged  premises  was  made  in  this  cause  on  tlie 
ITth  day  of  November  last.     A  fieri  facias  was  thereupon 
issued,  and  the  premises  advertised  for  sale  on  the  4tli  c>f 
April.     The  sale  having  been  adjourned,  on  the  ISthi  of 
April,  an  order  was  made  requiring  the  complainant    to 
show  cause  why  the  execution  should  not  be  set  aside, 
the  decree  opened,  and  the  defendant  admitted  to  answer. 
The  order  was  based  upon  an  affidavit  of  the  defendant 
stating  that  after  the  service  of  the  subpoena  the  com* 
plainant  had  promised  a  stay  of  all  further  proceedings, 
and  that  he  had  a  full  and  legal  defence  to  make  to  tb^ 
bill  upon  the  merits. 

The  application  rests  upon  two  grounds. 

1.  That  he  was  prevented  from  filing  an  answer  by  tb^ 
fraudulent  conduct  of  the  complainant. 

2.  That  he  has  a  defence  to  the  bill  upon  the  merits. 
The  defendant  swears  that  the  complainant  told  bio^* 

soon  after  the  subpoena  was  served,  that  he  would  stayaU 
further  proceedings  in  the  suit,  and  give  the  defendant  aO  i 
opportunity  of  making  sale  of  the  premises.  The  proa* 
rests  solely  upon  the  affidavit  of  the  defendant.  There  i^ 
no  concurring  testimony  and  no  corroborating  circuia* 
stance  to  sustain  the  averment.  An  enrolled  decree 
regularly  made,  will  not  be  opened  upon  the  unsupported 
affidavit  of  a  defendant  that  the  complainant  verbally 
agreed  not  to  prosecute  the  action.  The  rights  of  tb6 
complainant  under  the  decree  ought  not  to  be  disturbed 
except  upon  more  satisfactory  evidence.    The  rule  of  ooJ^ 


( 
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reme  Court  has  long  been  to  disregard  all  admissions 
greements  made  out  of  court  by  parties  or  their  at- 
c*ys  in  respect  to  the  conducting  of  the  suit,  and  not 
iced  to  writing  and  subscribed  by  the  persons  making 
The  policy  of  the  rule  is  obvious.  It  points  to  the 
liuent  danger  of  making  the  rights  of  parties  in  the 
lucting  of  a  suit  depend  upon  the  memory,  the  truth- 
ess,  or  the  accuracy  of  an  opponent  whose  feelings  or 
ions  are  excited  by  self-interest  and  the  excitement  of 
ration.  The  principle  will  apply  with  greater  force 
inst  permitting  a  party  to  rid  himself  of  a  decree  regu- 
y  obtained  by  his  statement  of  the  admission  of  au 
ersary,  made  months  previously,  resting  solely  in  his 
inory. 

^he  statement  of  the  defendant  is  not  only  uncorrobo- 
Jd  by  any  other  evidence  in  the  case,  but  it  is  expressly 
lied  by  the  complainant.  It  is  remarkable,  moreover, 
t  the  defendant  was  present  on  the  day  on  which  the 
perty  was  first  advertised  and  oftered,  and  neither  then 
i)efore  made  any  complaint  of  fraud  or  surprise  in  ob- 
ling  the  decree.  There  is  a  total  failure  of  evidence 
iupport  the  first  ground  of  complaint,  viz.  that  the  de- 
L*  was  obtained  by  fraud  or  surprise.  If  admitted  to 
wer,  it  must  be  on  the  second  ground,  viz.  a  defence 
'u  the  merits.  The  court  lends  a  ready  ear  to  applicar- 
is  for  relief  if  the  defendant  has  by  misapprehension 
nistake  been  deprived  of  the  opportunity  of  making 
?uce. 

'he  only  defence  disclosed  by  the  evidence  is  an  alle- 
ou  that  the  mortgage  is  founded  on  a  usurious  con- 
t.  The  decided  objection  to  this  ground  of  relief  is 
:  usury  is  not  regarded  as  an  equitable  defence,  and 
:  where  a  defendant  is  asking  as  a  matter  of  favor  to 
)ermitted  to  defend  on  the  ground  of  usury,  neither  a 
rt  of  law  or  of  equity  will  grant  the  favor.  It  is  too 
to  discuss  the  reason  or  policy  of  the  rule.  It  is  as 
1  settled  as  any  rule  of  practice  can  be,  and  there  is  no 
d  reason  to  disturb  it. 
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But  if  the  defence  were  admissible  the  evidence  totsn.  J/jr 
fails  to  prove  that  the  contract  is  usurious. 

The  bond  and  mortgage  are  dated  on  the  8th  of  \Xn  v, 
I80G,  and  bear  interest  at  seven  per  cent.  The  complain- 
ant then  lived  in  Essex,  the  defendant  in  Middlesex.  The 
land  is  in  Middlesex.  As  the  law  stood  at  the  date  of 
the  contract,  the  parties  were  authorized  to  agree  for 
interest  at  seven  per  cent.     i\7x.  Dig.  374,  §  10. 

It  was  immaterial  where  the  land  lay  or  where    the 
contract  was  in  fact  made. 

Upon  the  face  of  the  written  instruments  there  is  uo 
usurv  in  the  contract.     The  defendant  alleo^es  that  tbc 
loan  was  made  in  pursuance  of  a  contract  made  some 
months  previous  to  the  date  of  the  mortgage,  and  at   ^ 
time  when  both  parties  lived  in  Middlesex.     The  fact    ^^ 
denied  by  the  complainant,  but  if  it  were  established     ^^ 
would  not  prove  the  mortgage  usurious.     Admit  thattt^® 
parties  entered  into  an  agreement  for  a  loan  of  money  ^^^ 
a  usurious  rate  of  interest  on  the  first  of  March,  bo€r  ^ 
parties    then    living    in   Middlesex,    the    contract  wC^^ 
simply  void — neither  party  was  bound  by  it.     On  the  8t^    " 
Mav,  a  valid  contract  was  entered  into ;  the  bond  aa^    ^^ 
mortgage  were  given  for  a  lawful  rate  of  interest.    Itwi      ^^ 
never  be  presumed  that  a  lawful  contract  was  entere    ^ 
into  in  pursuance  of  a  previous  corrupt  and  unlawfi"^' 
agreement. 

The  motion  to  open  the  decree  is  denied  and  the  ruW  ^ 
to  show  cause  discharged  with  costs.    All  the  depositiot::^^ 
in  relation  to  the  value  of  the  premises  must  be  suppresse?^ 
as  irrelevant!    In  taxing  the  costs  no  allowance  will  b^ 
made  for  that  part  of  the  testimony. 
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LRissA  Pence  and  others  vs.  Jacob  Pence  and  others. 

»  ^  ill  till"!  for  an  aooouut  find  to  «'X»'riuo  tlio  trust  created  }»y  a  dee'l 
t-'ihu-  ..n  its  (mo,  but  \vhi<.'h  in  i>oint  of  fact  was  executed  upon  certain 
u-t-.  viz.  In  >ati.'!ifv  th»i  <li;bts  of  the  grantor,  and  then  for  the  use  and 
-ii-ii*.  of  hi-  family,  the  widow  and  heirs  of  the  grantor  arc  not  only 
•■"I'-r  Imu  ii'.-''i/>.-!avy  parties. 

V'i-  'Lr  wiiose  int«.-r'j:-t^  are  involv'^d  in  the  i^sue,  and  who  must  noces- 
'vvily  iM.'  aiiV:«-ted  by  the  decree,  are  noceirs^ary  parties. 


*^hijma7i,  for  complainants. 

Vllet,  for  defendants. 

The  Chancellor*    This  bill  is  filed  by  the  widow  and 
irs  at  law  of  Martin  Pence,  deceased,  to  obtain  relief 
Qiust  a  conveyance  executed  by  Pence  in  his  lifetime  to 
3  defendant,  Jacob  Pence. 
The  grounds  of  demurrer  are — 

1.  That  the  widow  and  heirs  are  improperly  joined  as 
iiplainants. 

2.  That  the  bill  prays  an  account  of  rents  and  profits 
the  lifetime  of  Martin  Pence  which  belong  to  the  ad- 
nistrator,  and  not  to  the  wudow  and  heirs. 

i.  That  the  bill  seeks  to  recover  the  proceeds  of  a  note 
onging  to  Martin  Pence  which  was  collected  and  mis- 
iropriated  by  the  defendant. 

I.  That  the  bill  prays  an  account  not  only  of  the  rents 
d  profits  of  the  land  and  of  the  proceeds  of  the  note, 
t  for  all  other  moneys  collected  by  the  defendant  be- 
igiug  to  Martin  Pence. 

The  demurrer  appears  to  have  been  filed  under  a  mis- 
prehension  of  the  real  purpose  of  the  bill.  If  the  object 
the  bill  be  to  set  aside  the  deed  as  fraudulent  and  void 
the  ground  of  the  mental  imbecility  of  the  husband, 
d  of  actual  fraud  practised  upon  the  wife  to  induce  her 
assign  her  dower ;  if  the  relief  sought  by  the  widow 

Y* 
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and  heirs  and  the  grounds  of  that  relief  are  entirely  dis- 
tinct; if  the  widow  and  heirs  of  Martin  Pence  are  aeejt- 
ing  an  account  of  the  personal  property  of  Martin  Pence 
with  a  view  to  its  recovery,  the  bill  is  obnoxious  to 
all  the  objections  raised  by  the  demurrer.  It  is  bad  for 
multifariousness,  and  the  complainants,  as  the  widow  and 
heirs  of  Martin  Pence,  are  seeking  relief  to  which  his  ad- 
ministrators are  alone  entitled. 

But  the  real  purpose  of  the  bill  is  not  to  avoid  the  deed? 
but  to  establish  trusts  under  it,  and  to  have  those  trusts 
executed.     The  charge  is,  that  the  deed,  though  absola*^^ 
upon  its  face,  was  in  fact  executed  upon  certain  trusts? 
inc.  to  satisfy  the  debts  of  the  grantor,  and  then  for  tl>^ 
use  and  benefit  of  his  family ;  that  the  debts  have  be^^ 
satisfied  by  the  rents  and  profits  of  the  real  estate  andt>^ 
certain  moneys  of  the  grantor  received  by  the  trustee,  al:^  ^ 
that  the  cestui  que  trusts  are  consequently  entitled,  und^^^ 
the  terms  of  the  agreement,  to  have  an  account  tak^  * 
and  the  trust  executed.     To  the  bill,  in  this  aspect,  tl»  ^ 
widow  and  heirs  of  the  grantor  are  not  only  proper  bu^-^ 
necessary  parties.    All  persons  whose  interests  are  \C^' 
volved  in  the  issue,  and  who  must  necessarily  be  affecter  ^ 
by  the  decree,  are  necessary  parties.    1  Daniels'  Ft.  ii^^f 
and  note  2. 

And  for  the  purpose  of  having  the  alleged  trusts  ex^^' 
cuted,  it  is  necessary  that  an  account  should  be  taken  uC^^ 
only  of  the  rents  and  profits  of  the  real  estate  but  also  c:^^ 
all  the  moneys  of  Martin  Pence  received  by  the  defend- 
ant, either  in  the  lifetime  of  Martin  Pence  or  since  hi^ 
death,  and  which  in  equity  ought  to  be  appropriated  for 
the  payment  of  his  debts ;  not  that  the  personal  property 
thus  received  may  be  recovered  by  the  complainants,  but 
that  it  may  be  ascertained  whether  it  has  been  applied 
toward  the  payment  of  debts,  and  whether  the  trust  has 
been  executed. 

The  bill  is  not  carefully  drawn,  and  there  are  expres- 
sions, both  in  the  statements  and  in  the  pray er  of  the  billy 
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which  seem  to  militate  against  the  foregoing  view  of  its 
scope  and  design ;  but  they  do  not  appear  to  me  materi- 
ally  to  affect  its  character,  and  they  certainly  do   not 
operate  to  render  the  bill  available  for  any  other  purpose* 
than  that  stated. 

The  complainant  will  not  be  permitted,  under  the 
present  frame  of  his  bill,  either  to  have  the  deed  set  aside 
as  fraudulent  or  to  recover  personal  assets  of  Martin  Pence 
which  came  to  the  hands  of  the  defendant  in  his  lifetime. 
If  such  is  the  design  of  the  complainant  the  bill  should 
be  amended. 

The  demurrer  is  overruled. 


Wright  vs.  McKean  and  others. 

^^  aforeclosnre  Buit,  when  an  answer  has  been  filed  by  a  junior  encum- 
l)rancer,  which  neither  denies  the  amount  claimed  nor  the  order  of 
priority,  an  order  of  reference  cannot  be  made,  unless  by  consent,  with- 
cat  setting  the  cause  down  for  hearing. 

C.  S.  Greeriy  for  complainant. 

Beaslej/j  contra. 

Thb  Chakcellor.  On  a  bill  to  foreclose,  an  answer 
Was  filed  by  a  junior  encumbrancer  or  a  party  claiming 
^me  equity  subsequent  to  that  of  the  complainant.  The 
order  of  priority  is  not  disputed,  nor  does  the  amount 
claimed  as  due  appear  to  be  denied.  A  decree  pro  con- 
fesso  was  taken  against  the  other  defendants,  and  an  order 
of  reference  made  to  a  master,  without  setting  down  the 
cause  for  hearing  and  without  the  consent  of  the  defend- 
ant who  filed  an  answer.  A  motion  is  now  made  to  sub- 
stitute a  new  master  for  the  one  named  in  the  original 
order.  It  is  objected  that  the  original  order  was  irregu- 
lar, and  that  consequently  no  substitution  should  be  ia«.d^. 
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The  only  point  upon  which  on  opinion  is  asked  is, 
whether  upon  a  foreclosure  bill,  when  an  answer  is  filed 
by  a  junior  encumbrancer,  which  neither  denies  t-tie 
amount  claimed  to  be  due  nor  disputes  the  order  of  pri- 
ority, an  order  of  reference  may  be  made  without  settiug 
the  cause  down  for  hearing  and  without  consent.  Tlae 
statute  requires  that  when  an  answer  is  filed  the  com- 
plainant shall  either  file  exceptions  or  a  repUcaiioriy  or  s€t 
down  the  cause  for  hearing  upon  bill  and  answer.  xW-r. 
Diii.  91,  §  28. 

When  no  answer  is  filed,  and  a  decree  pro  confesso  is 
taken  against  the  defendant  or  against  all  the  defendant: s, 
and  the  whole  amount  intended  to  be  secured  by  tbe 
mortgage  is  due,  no  order  of  reference  is  necessarj^  uul^^^ 
specially  ordered,  nor  is  it  necessary  to  set  the  catise 
down  for  final  hearing.     Bale  14,  §  3. 

Hide  14,  §  4  and  §  5,  both  relate  to  setting  down  tl^e 
cause  for  hearing  upon  the  coming  in  of  the  master's  r^* 
port  after  the  order  of  reference  has  been  made.  XeitU^^ 
of  them  relates  to  the  making  of  the  order  of  refereu^^ 
nor  in  any  wise  affects  the  question  now  under  consid^^" 
ation. 

Bale  8,  §  8,  regulating  the  proceedings  in  case  of  ^J^ 
infant  defendant,  where  no  answer,  plea,  or  demurrer  ^^ 
filed  on  his  behalf,  authorizes  a  reference  to  a  master 
only  where  a  decree  pro  confesso  has  been  taken  against 
all  the  other  defendants,  or  upon  filing  the  consent  i^ 
writing  of  such  defendants  to  the  reference. 

There  is  nothing  in  the  rules  which  does  or  can  at  aU 
interfere  with  the  plain  requirements  of  the  statute. 
Where  an  answer  is  filed  by  any  defendant  there  can  b© 
no  reference  to  a  master  without  setting  down  the  cause 
for  hearing,  or  without  the  consent  of  the  defendant  by 
whom  the  answer  is  filed. 

It  is  asked  why  set  the  cause  down  when  the  amount 
claimed  as  due  upon  the  complainant's  mortgage  is  not 
denied  and  there  is  no  dispute  as  to  the  order  of  priority* 
The  answer  is  twofold. 
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1.  Because  the  statute  requires  it. 

2.  Because  although  there  may  be  no  dispute  as  be- 
Teen  the  defendant  who  answers  and  the  complainant, 
Lid  no  question  as  to  priority,  there  may  be  important 
uestions  involved  touching  the  rights  of  codefendants, 
'Lich  the  court,  in  its  discretion,  may  and  often  ought  to 
ispose  of  before  the  order  of  reference  is  made. 

The  motion  to  substitute  a  master  must  be  denied;  the 
rder  of  reference  heretofore  made  must  be  set  aside,  and 
le  cause  set  down  for  hearing,  as  required  by  the  statute. 


Samuel  Snover  vs.  Eliza  Snover. 


iwionv. 


'j'li'.ation  to  increase  or  diminish  the  allo^vancc  may  be  made  by  petition. 


Kennedy  and  Williamson^  for  petitioner. 
iShcrrerd^  contra. 

The  Chancellor.  A  divorce  from  bed  and  board  be- 
^^een  the  parties  in  this  cause  was  granted,  on  the  appli- 
ition  of  the  wife,  at  October  term,  1854.  The  decree 
lows  alimony  to  the  wife,  and  directs  that  the  youngest 
iild  should  remain  with  the  mother,  and  that  the  father 
iould  pay  seventy-livo  cents  a  week  to  the  mother  for  the 
maintenance,  education,  and  clothing  of  the  said  child. 
'<?ave  was  given  to  either  party  to  make  application  from 
tne  to  time  for  a  change  in  the  allowance.  The  allow- 
tice  made  to  the  wife  for  alimony  and  for  the  support  of 
ie  child  were  declared  to  be  a  lien  upon  the  real  estate 
f  the  hqsband  in  this  state,  and  he  was  also  required  to 
ive  further  reasonable  security  for  the  punctual  payment 
P*  the  allowance. 

The  baaband  has  now  iiled  a  bill  to  bo  relieved  from 
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the  further  payment  of  the  allowance  for  the  support, 
education,  and  clothing  of  the  child.     The  mother  has 
also  petitioned  for  an  increase  of  the  allowance.  This  case 
was  fully  considered  by  tlie  Chancellor,  and  upon  a  careful 
consideration  of  the  evidence  adduced  upon  the  present 
application  1  see  no  ground  to  change  the  allowance  made 
at  the  time  of  the  decree.    There  has  been  no  such  change^^^^ 
in  the  condition  of  the  child  or  in  the  circumstances  o^^ 
the  i)arents  as  to  warrant  either  a  change  in  the  amoun'-^^ 
or  a  discontinuance  of  the  allowance. 

The  principal  grounds  of  the  application  on  the  partc:^.f 
the  father  are  the  incapacity  of  the  mother  to  act  as  tU^  ^ 
guardian  of  the  daughter ;  that  the  child  was  taken  froKm 
the  duties  of  housekeeping  and  put  to  labor  in  the  fiel(L  ^ 
at  work  suitable  only  for  the  male  sex;  that  her  educ-^- 
tion  has  been  neglected,  and  that  she  has  actually  earn^wl 
her  own  living.     These  charges  are  fully  met  and  ov^  »- 
come  by  the  evidence  in  the  case.     I  am  satisfied  th^at 
there  is  no  reason  for  withholding  the  allowance  on  eith^^r 
of  these  grounds.     The  omission  to  send  the  child  *^  o 
school  for  a  portion  of  the  time  has  been  satisfactorilj 
explained.     Her  employment  and   education  has  be^  « 
adai:)tod  to  her  situation  and  condition  of  life.     There  is 
nothing  in  the  evidence  showing  that  she  had  beenin^' 
properly  employed  in  services  not  suitable  to  her  age  aim  ^ 
sex. 

Another  ground,  and  that  most  seriously  urged  upo^ 
the  argument,  was  that  the  child  was  now  of  an  age  to 
choose  her  own  guardian,  and  that  she  should  be  permi  t- 
ted  to  live  with  her  father  or  her  mother  as  she  migb* 
prefer;  that  so  long  as  the  allowance  to  the  mother  i^ 
continued  the  child  is  virtually  deprived  of  the  freedotu 
of  choice.  If  there  was  any  evi<lence  that  the  child  de- 
sired to  live  with  the  father,  and  that  he  was  a  propel 
person  to  have  the  care  and  charge  of  her,  there  might  b« 
weight  in  this  suggestion.  But  so  long  as  she  is  satisfied 
to  remain  with  her  mother,  it  is  not  perceived  that  tbo 
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allowance  for  her  support  should  be  discontinued,  or  that 

its  continuance  in  any  wise  interferes  with  her  freedom  of 

cboice  or  with  the  just  rights  of  the  father.     There  is 

moreover  this  serious  objection  to  relieving  the  father  on 

this  ground  from  the  allowance.     He  is  not  a  resident  of 

this  state.     If  he  should  be  relieved  from  the  payment  of 

the  allowance,  and  the  securities  now  held  by  the  court 

for  its  payment  should  be  discharged,  there  would  be  no 

mode  of  compelling  the  father  to  support  the  child  in  case 

it  should  become  necessary  to  make  such  order  in  future. 

In  case  of  sickness  or  disability  she  would  be  thrown 

entirely  upon  the  mother  for  her  support. 

Ou  the  other  hand,  I  see  no  reason  whatever  for  an 
io crease  of  the  allowance.  The  evidence  does  not  show 
BUch  an  increase  in  the  cost  of  maintaining  and  educating 
the  daughter  as  to  justify  an  increase  of  the  allowance. 

Eoth  motions  are  denied  without  costs  on  either  side. 
The  injunction  heretofore  granted  to  restrain  the  collec- 
tion of  the  allowance  must  be  dissolved. 

Trom  the  evidence  now  before  the  court,  I  incline  to 
the  opinion  that  if  the  daughter  continues  in  health  the 
allowance  for  her  support  should  cease  when  she  attains 
the  age  of  eighteen.  I  will  hear  an  application  on  this ' 
ground  from  the  father  at  the  proper  time.  No  bill  is 
iiecessary  for  that  purpose.  The  application  may  be  made 
h  petition.    ' 


Ann  Cook  vs.  Wilson  Cook* 


*^  nen  a  cause  in  a  divorce  suit  is  referred  to  a  master,  it  is  irregular  to  ex- 
amine a  witness  before  another  master. 

■^  <iivorce  will  not  be  decreed  upon  proof  that  the  husband  went  away  and 
^ived  apart  from  his  wife.  A  mere  separation  cannot  be  considered  a 
desertion  within  the  meaning  of  the  statute. 
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The  Chancellor.  1.  One  of  the  material  witnesaei 
was  not  examined  before  the  master  to  whom  the  caQ8< 
was  referred  but  before  another  master.  This  was  illegal 
and  the  evidence  so  taken  is  incompetent  upon  the  hear 
ing.  Aside  from  the  evidence  of  this  witness,  there  is  nc 
legal  proof  of  the  marriage. 

2.  There  is  no  proof  whatever  of  a  "wilful,  continued 
and  obstinate  desertion"  within  the  meaning  of  th< 
statute.  A  divorce  will  not  be  decreed  simply  upon  evi- 
dence that  the  husband  went  away  and  lived  apart  froni 
his  wife.  Where  there  is  no  evidence  except  of  a  mere  se- 
paration, it  cannot  be  considered  an  obstinate  desertion 
within  the  meaning  of  the  statute.  Opinion  of  Chancel- 
lor Williamson  in  Drake  v.  Drake^  cited  in  HalsU  Dig. 
385. 

The  principle  is  well  settled,  and  is  constantly  and  uni- 
formly acted  upon. 

The  evidence  in  this  case  merely  shows  that  the  bus 
band,  some  years  since,  left  his  family  in  this  state,  an  - 
went  to  the  state  of  Indiana.  For  what  purpose  or  und^ 
what  circumstances  he  left  the  state,  or  why  he  has  ncr 
returned,  is  not  attempted  to  be  shown.  The  evidence  - 
too  loose  and  unsatisfactory  to  warrant  a  decree  in  far  <: 
of  the  complainant. 

The  bill  must  be  dismissed. 


Massaker  vs.  Massaker. 


The  personal  estate  alone  is  liable  for  the  payment  of  legacies,  nnlow  the 
land  is  by  the  will  made  chargeable  either  expressly  or  by  clear  implica- 
tion. 

Parol  evidence  of  the  declarations  of  the  testator  is  not  admissible  to  show 
an  intention  to  charge  legacies  upon  the  land. 

Tliat  the  pergonal  estate  is  not  sufficient  to  pay  the  legacies  will  not  of 
itself  make  the  land  chargeable. 
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"Woodruffy  for  complainant. 
J^arkaloiCy  for  defendant. 

The  Chancellor.     The  only  question  raised  by  the  de- 
fendant's answer  is,  whether  certain  legacies  under  the 
will  of  John  Massaker,  jun.,  are  a  charge  upon  the  real 
estate  of  which  he  died  seized,  and  which  is  not  disposed 
of  by  his  will. 

The  personal  estate  alone  is  liable  for  the  payment  of 
legacies,  unless  the  land  is  by  the  will  made  chargeable, 
elxber  expressly  or  by  clear  implication.  LujAon  v.  Lup- 
/o>i,  2  Johns.  Ch.  R.  614 ;  White  v.  ExWs  of  Olden,  3  Green's 
Cr  h.  a.  343. 

There  is  nothing  in  the  will  of  the  testator  that  can  by 
F^c>33ibility  create  a  charge  upon  the  land.  It  is  not  so 
^  I  leged  or  suggested  in  the  answer.  But  it  is  sought  to 
^^  tablish  an  intention  on  the  part  of  the  testator  that  the 
^^acies  should  be  charged  on  the  real  estate  whereof  par- 
■^  tiion  is  sought  to  be  made. 

1.  From  the  parol  declarations  of  the  testator. 

2.  From  the  extent  of  his  legacies  and  the  disposition 
^f^his  property,  taken  in  connection  with  the  character 
^^>d  value  of  his  property. 

1.  Parol  declarations  of  the  testator  are  not  competent 

^<^  control  the  construction  of  his  will,  even  when  they  are 

^'learly  proved  by  competent  evidence.     There  is  in  this 

^ase  no  competent  proof  that  such  declarations  were 

^ade.     No  witness  has  been  examined  who  professes  to 

^)ave  heard  such  declarations  from  the  lips  of  the  testator 

himself.  • 

2.  The  bulk  of  the  testator's  property  consisted  of  a 
house  and  lot,  which  was  devised  to  one  of  his  sons,  and 
a  note  for  eight  hundred  dollars,  which  was  specifically 
bequeathed.  The  balance  of  his  personal  property  was 
insufficient  to  pay  his  debts  and  funeral  expenses.  Besides 
the  specific  bequest  already  mentioned,  the  testator  be- 

YoL.  n.  z 
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queathed  several  pecuniary  legacies,  amounting  to  ^550.  — 
At  the  date  of  his  will,  which  was  a  few  days  before  his  ^ 
death,  the  testator  had  no  estate,  real  or  personal,  for  the  ^ 
payment  of  the  legacies,  except  certain  lots,  which  are  ^e 
not  devised  or  mentioned  in  the  will,  and  which  it  is  now  ^^ 
insisted  the  testator  intended  should  be  sold  to  carry  into  ^ 
eftect  the  purposes  of  his  will.  There  is  no  power  given  ^ 
to  his  executors  to  sell  the  real  estate — no  direction  that  := 
it  should  be  sold — and  no  intimation  of  the  testator's  -« 
will  in  relation  to  the  subject. 

Where,  from  the  language  of  a  will,  the  intention  of  ^""^ 
the  testator  is  doubtful,  the  circumstances  by  which  he 
was  surrounded,  the  condition  of  his  family  and  the  nature        * 
of  his  estate  have  been  sometimes  resorted  to  to  ascertain       -«- 
the  true  construction  of  the  will.     In  Booth  v.  Blwuiell,  1       — 
JHer.  216,  it  was  held  that  the  respective  value  of  the  real     -• 

and  personal  estate,  which  is  the  only  material  circum- 

stance  relied  on  in  this  case,  could  not  be  called  in  to     ^^ 
assist  in  explaining  the  will ;  and  although  upon  this  point    ^  -^ 
there  is  much  conflict  in  the  authorities,  the  evidence    ^>  < 
having  sometimes  been  held  admissible,  such  circum-   — ^• 
stances  can  never  in  themselves  supply  an  omission  in  .M-m 
the  draft  of  a  will  or  create  a  charge  which  is  not  to  be^^  ^e 
found  in  the  will  itself.   Whatever  probabilities  they  maj^^-.r 
suggest  as  to  the  intention  of  the  testator,  they  canno*^^^/ 
affect  the  plain  language  of  the  will,  nor  establish  an^;^ 
right  under  it. 

The  debts  alone,  not  the  legacies,  are  a  charge  npc^^ 
the  real  estate. 
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Blair  and  Hunt  vs.  Porter  and  others. 

*^  ^  i  11  of  interpleader  will  not  be  sustained  unless  there  is  a  well  founded 
^^•T* prehension  of  danger  from  conflicting  claims  to  the  fund  in  dispute. 

*-  H'ier  the  circumstances  of  this  case  the  bill  was  retained,  but  no  costs 
sallowed  out  of  the  fund. 


Shipman  and  DepuCy  for  complainants. 
•Annirij  for  defendants. 

The  Chancellor.  In  March,  1856,  Blair  and  Hunt, 
^^e  complainants,  were  indebted  to  William  Burger,  of 
"^lie  city  of  New  York,  in  the  sum  of  $221.48,  the  debt 
^>aaturing  on  the  13th  of  August  of  that  year. 

On  the  9th  of  April,  1856,  the  debt  was  attached  in  the 
^^ands  of  Blair  and  Hunt  by  virtue  of  a  writ  of  attachment 
issued  out  of  the  Supreme  Court  of  this  state,  at  the  suit 
^f  Charles  8.  Brown,  against  Burger,  as  a  nonresident 
debtor.  On  the  16th  of  March,  1857,  judgment  final  was 
tendered  in  the  attachment  suit  in  favor  of  Brown  against 
burger  for  $1564.61  of  damages,  besides  costs  of  suit, 
Xvhich  judgment  remains  in  full  force  unsatisfied  of  re- 
cord. On  the  12th  of  April,  1856,  three  days  after  the 
service  of  the  attachment.  Burger  made  a  general  assign- 
^nent  of  all  his  property  to  L.  D.  Fredericks  for  the  benefit 
of  his  creditors,  and  on  the  26th  of  April  the  assignee 
Cilaimed  the  debt  due  from  Blair  and  Hunt  by  virtue  of 
the  assignment,  and  demanded  payment  thereof  on  its 
xnaturity. 

On  the  31st  of  March,  1856,  prior  to  the  service  or  issu- 
ing of  the  writ  of  attachment  at  the  suit  of  Brown,  Bur- 
ger, for  a  valuable  consideration,  assigned  all  his  right 
nnd  interest  in  the  account  against  Blair  and  Hunt  to 
James  L.  Porter,  by  virtue  of  which  assignment  the  equit- 
nh\e  interest  in  the  debt  passed  to  the  assignee. 

There  were  thus  three  distinct  claimants  for  the  debt  duo 
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from  Blair  and  Hunt  to  Burger,  viz.  Brown,  the  attachin 
creditor,  Fredericks,  the  general  assignee,  and  Porter,  th 
special  assignee,  all  of  whom  presented  their  claims  to  th 
debtors  before  the  debt  became  due. 

On  the  24th  of  September,  1866,  Fredericks,  the  gene 
ral  assignee  of  Burger,  wrote  to  Blair  and  Hunt,  on  be 
half  of  Porter,  the  special  assignee,  as  his  attorney,  claim 
ing  the  debt,  with  interest,  as  due  to  Porter,  and  askin, 
whether  it  would  be  paid  without  suit.  This  letter,  thoug 
it  contains  no  disclaimer  of  his  right  to  the  debt  under  th 
general  assignment  made  to  him  by  Burger,  appears  t 
have  been  regarded  as  a  virtual  abandonment  of  that  claim 
It  was  certainly  groundless,  as  the  assignment  was  mad 
subsequent  to  the  levy  of  the  writ  of  attachment.  Frede 
ricks  was  therefore  not  made  a  party  to  the  suit.  Th 
bill  of  interpleader  was  filed  against  Burger,  the  origins 
debtor.  Brown,  the  attaching  creditor,  and  Porter,  th 
special  assignee.  Burger  has  answered,  and  disclaimei 
all  interest  in  the  debt.  Porter,  by  his  answer,  claims  th' 
debt  by  virtue  of  the  assignment  from  Burger  and  alsi 
by  virtue  of  a  compromise  between  himself  and  Brown 
the  attaching  creditor,  by  which  it  was  agreed  that  th< 
attorney  of  the  plaintift*  in  attachment  should  act  as  th( 
attorney  of  both  parties,  collect  the  claim,  and  pay  th( 
claimants  their  respective  portions,  according  to  the  term 
of  the  compromise.  The  existence  of  this  agreement  i 
fully  proved.  Brown,  the  attaching  creditor,  has  not  an 
swered.  As  to  him,  the  bill  has  been  or  may  be  taken  ai 
confessed.  So  far  as  the  rights  of  the  parties  before  thii 
court  are  concerned,  this  is  an  admission,  on  his  part,  tha 
his  claim  was  unfounded,  and  that  he  has  no  right  to  the 
fund.  Badeau  v.  BogerSj  2  Paige  209  j  8  Daiuell  1763. 

Upon  this  state  of  facts  there  is  no  dispute  whatevei 
between  the  defendants  as  to  the  right  to  the  fund  in 
question.     Porter  is  clearly  entitled  to  it. 

The  only  question  in  the  cause  is,  was  the  bill  properly 
filed. 
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It  is  evident  that  prior  to  the  compromise  between 
BroT\'n  and  Porter  there  were  conflicting  claims  to  the 
del^t,  and  the  correspondence  of  the  debtors  evinces  an 
entire  willingness  to  pay  the  amount  due  to  the  claimant 
entitled  to  receive  it.     Subsequent  to  the  compromise  be- 
tween the  claimants,  on  application  for  payment,  the  ex- 
istence of  the  debt  was  denied,  and  thereupon  a  suit  was 
commenced  in  the  name  of  Burger,  the  original  creditor, 
to  the  use  of  Porter  for  its  recovery.     To  this  suit  Blair 
and  Hunt  appeared,  and  negotiations  were  entered  into 
between  the  respective  attorneys  for  a  settlement.     The 
^negotiation  was  broken  oft*  in  consequence  of  a  misun- 
derstanding or  disagreement  between  the  attorneys,  and 
thereupon  this  bill  was  filed  for  an  injunction  to  restrain 
^he  suit  at  law  and  for  the  parties  to  interplead.    It  is  ap- 
parent, from  the  evidence,  that  there  was  no  question  in 
''^gard  to  the  party  entitled  to  the  money.     The  real  difli- 
<^ulty  was  whether  Blair  and  Hunt  were  liable  for  interest 
^poii  the  debt  and  for  costs  of  suit.     It  was  in  fact  agreed 
^Q  submit  these  questions  to  the  decision  of  the  Supreme 
^ourt,  and  the  negotiation  was  broken  off  upon  a  dis- 
agreement in  relation  to  the  state  of  the  case.     An  in- 
^^mnity  was  indeed  asked  for,  but  receipts  were  offered, 
^^d  the  evidence  warrants  the  belief  that  the  fact  of  the 
Compromise  and  the  right  of  the  attorney  to  give  receipts 
^hich  would  operate  as  a  perfect  indemnity  were  fully 
^iiderstood.    Under  these  circumstances  the  filing  of  the 
-^ ill  was  unnecessary.    No  injunction  was  needed  to  re- 
strain the  suit  at  law.     The  existence  of  the  attachment 
^*as  a  perfect  defence  at  law  to  that  action.    1  Chiity's  PL 
^13, 521, 624.    The  defendants  were  exposed  to  no  hazard 
^f  being  subjected  to  damages,  interest,  or  costs.    Nor 
^^"ould  it  seem  that  there  could  have  been  any  well  founded 
apprehension  of  danger  from  conflicting  claims  to  the 
*^and.     The  attorney  of  the  plaintiff  was  in  fact  the  attor- 
^^ey  of  all  the  parties,  and  if  his  receipt  was  not  satisfac- 
'^ory  it  is  obvious  that  proper  indemnity  would  have  been 
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given.     Under  these  circumstances,  aside  from  all  tech 
nical  objections  (which  are  waived  by  the  nature  of  tl 
pleadings),  the  bill,  perhaps,  in  strictness  should  be  diss 
missed. 

Yet  it  is  obvious  that  such  disposition  of  the  case  woul- 
be  prejudicial  to  the  interests  of  both  parties  and  woul* 
defeat  the  ends  of  justice.     There  is  in  reality  no  groun*- 
of  dispute  between  the  parties.     The  existence  of  th^ 
debt  is  admitted.  The  principal  due  is  voluntarily  brough 

into  court  by  the  complainants.     K^o  interest  can  be  rf, "^ 

covered  upon  it.  The  fund  has  been  locked  up  in  tli  ■<■  ^ 
hands  of  the  debtors  from  the  time  it  became  due  by  wrr 
of  foreign  attachment.  A  garnishee  is  not  liable  for  ir 
terest  on  the  amount  attached  while  he  is  bona  fide 
strained  from  payment  by  the  legal  operation  of  a  foreig —  ^ 
attachment.  Fitzgerald  v.  Caldwell^  2  DalL  215;  Prcscott  "^^^^ 
Parker,  4  Mass.  170 ;  Selliclc  v.  French,  1  Am.  Lead.  Cases^=^^ 
527,  7wte. 

Upon  the  case  made  before  the  court  Porter  is  unquea 
tionably  entitled  to  the  money.  The  fund  is  in  court  an 
under  its  control.  All  the  necessary  parties  are  befor 
the  court.  Their  rights  may  be  definitely  settled  an 
fully  protected  by  a  final  decree. 

The  eftect  of  dismissing  the  bill  would  be  to  leave  th^*=^6 
parties,  after  five  years  of  fruitless  controversy,  with  w 
thing  settled  but  liability  for  costs,  to  commence  litig 
tion  anew. 

The  bill  will  be  retained,  but  without  the  usual  allo^^rr- 
ance  to  the  complainant  of  costs  out  of  the  funds — th^^/, 
under  the   circumstances,   would  be  inequitable.    Tlie 
fund  will  be  decreed  to  be  paid  to  Porter.    Under  the 
circumstances,  there  is  no  propriety  in  the  parties  actuaZ/r 
interpleading  and  no  necessity  for  a  reference. 
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Charles  Browx  and  others  vs.  Walter  Fuller  aud 
others. 

A  i\  >rmal  traverse  of  material  matters  contained  in  the  bill  is  not  suflBcient 
t:«:»  dissolve  an  injunction.     The  answer  must  be  full  and  satisfactory. 

A  4'.  reditor,  liaving  exhausted  his  remedy  by  execution  at  law,  has  a  right  to 
•"•'»me  into  a  court  of  equity  to  set  aside  a  conveyance  alleged  to  have 
^>«'on  fraudulently  made  by  his  debtor. 


WilllamSy  for  complainants. 
Frellnghuysm^  for  defendants. 

The  Chancellor.  The  defendants  move  to  dissolve 
^he  injunction  upon  these  grounds,  viz. 

1.  For  want  of  equity  in  the  bill.  It  is  urged  that  the 
\ill  is  multifarious,  and  that  if  the  facts  charged  therein 
^re  true  the  complainant  has  a  full  and  adequate  remedy 
^t  law.  The  objection  is  not  well  taken.  The  complain- 
ants have  a  judgment  at  law  against  Fuller,  upon  which 
«n  execution  has  been  issued  and  returned  unsatisfied, 
and  he  has  no  other  visible  property  out  of  which  satis- 
faction of  the  judgment  can  be  obtained.  The  remedies 
at  law  have  been  exhausted.  An  alias  writ  oi  fieri  facias 
Jias  been  issued,  and  levied  upon  real  estate  in  the  pos- 
session of  the  defendant.  Fuller,  and  which  was  recently 
owned  by  him,  but  the  legal  title  to  which  was  transferred 
from  Fuller  to  his  son  a  short  time  before  the  recovery  of 
the  complainants' judgment.  The  property,  moreover,  is 
largely  encumbered  by  mortgages  and  by  a  judgment 
given  prior  to  the  alienation  of  the  title  by  Fuller. 

Under  these  circumstances,  the  execution  creditor  is 
entitled  to  come  into  equity  for  relief.  The  bill  is  sus- 
tainable under  the  ordinary  jurisdiction  of  a  court  of 
equity  to  set  aside  fraudulent  conveyances  and  other  ob- 
8tructions  to  an  execution  at  law,  and  to  make  the  holders 
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of  all  such  conveyances  and  encumbrances  parties  to  tbea^ 
suit.   Cook  V.  Johnson^  1  Beasley  51 ;  Boyd  v.  Hoyt^  5  Paiges 

65 :  Reade  v.  Lwingston^  3  Johns.  Ch.  Ji,  481 ;  Beck  v.  Bur 

deft.  1  Paige  305 ;  6  Paige  526  ;  TAc  Chalanquc  County  Bank^= 
V.  TVA/Ze,  2  ScL  236;  ^ame  v.  i?/6^/e?/,  10  i\\  F.  5ep.  369;^ 
Bailey  V.  Barton,  8  "HV/^c;?.  339;  McEla'ain  v.  Yurdley,  9^ 
WcruL  549. 

2.  Because  the  equity  of  the  bill  is  fully  denied  by  the 
answers. 

As  to  a  part  of  the  defendants,  this  objection  must  pre — - 
vail.     The  answer  of  the  bank  is  a  full  and  explicit  denial 
of  the  equity  of  the  bill,  so  far  as  regards  the  validity  oE^ 
their  claim,  and  the  injunction,  as  against  them,  must  be 
dissolved.     But  the  answer  of  the  other  defendants  is  bj'-" 
no  means  so  satisfactory.  The  defendants  have,  in  several 
material  particulars,  satisfied  themselves  by  a  more  formal 
traverse  of  the  charges  of  the  bill  in  the  precise  phrase- 
ology in  which  the  charges  arc  made.  This  is  not  enough. 

In  regard  to  the  mortgage  of  Shotwell,  the  defendants, 
Fuller  and  Shotwell,  answer  that  the  mortgage  was  not 
given  for  the  purpose  of  fraud,  as  is  alleged  by  said  com- 
plainant, but  was  given  to  secure  certain  indebtedness 
from  Fuller  to  Shotwell,  particularly  specified  in  the 
answer.  The  mortgage  was  given  for  $10,888.78,  which 
is  alleged  to  be  an  error,  the  real  indebtedness  being  but 
$10,770.87.  With  the  exception  of  a  small  balance  on 
account,  this  indebtedness  is  alleged  to  consist  of  eleven 
promissory  notes,  the  aggregate  amount  of  which  is 
$4287.58,  and  the  interest" thereon  $6000.  These  notes 
all  matured  from  February  to  June,  1842,  over  seventeen 
years  before  the  giving  of  the  mortgage.  Not  one  dollar 
of  interest  appears  to  have  been  paid  upon  them.  This 
transaction  is  in  itself  suspicious  and  calculated  to  awaken 
inquiry  as  to  the  bonajidi's  of  the  indebtedness,  as  well  as 
to  its  actual  existence. '  What  was  the  cause  of  this- 
indebtedness?  To  say  that  the  consideration  of  th^ 
mortgage  was  the  principal  and  interest  due  on  elevens. 
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promissory  notes,  is  no  answer  to  the  inquiry.  Latham  v. 
J^tcrencCy  6  HalsL  325.  The  question  remains,  what  was 
the  consideration  of  the  notes  ?  and  why  were  they  suf- 
fered to  remain  outstanding  for  seventeen  years  without 
the  payment  of  either  principal  or  interest,  until  the  com- 
plainant has  commenced  his  suit  and  about  to  recover 
liis  judgment?  Fraud  and  want  of  consideration  were 
directly  charged  by  the  bill  in  relation  to  this  mortgage, 
^nd  it  certainly  behoved  the  defendant  to  give  a  more 
satisfactory  explanation  of  the  real  character  of  the  trans- 
action. 

The  answer  in  relation  to  the  judgment  of  Thorp  is 
<^qually  unsatisfactory.  The  defendants,  Fuller  and  Thorp, 
'*  deny  that  only  a  small  part  of  that  sum  was  actually  due 
to  said  Thorp,  and  also  deny  that  said  confession  of  judg- 
ment was  made  for  the  purpose  of  defeating  said  com- 
plainants in  the  collection  of  their  debt  by  placing  an 
additional  encumbrance  on  the  property  of  said  Walter 
Fuller."     But  Thorp  does  not,  by  his  answer,  allege  that 
tlie  whole   amount  of  the  judgment  was  actually  and 
^onestly  due,  nor  does  he  state  the  consideration  of  the 
judgment  or  the  ground  of  the  indebtedness.    Upon  these 
*U  important  points  Thorp  is  entirely  silent,  and  leaves 
the  answer  to  rest  entirely  upon  the  conscience  of  Fuller 
^Icne. 

The  question  at  this  stage  of  the  inquiry,  it  must  be 
^Orne  in  mind,  is  not  whether  these  claims  may  or  may 
^ot  prove  upon  a  final  investigation  to  be  well  founded, 
■^Ut  whether  the  answer  is  of  such  a  character  as  to  justify 
^  dissolution  of  the  injunction.  I  am  clearly  of  opinion 
^liat  it  is  not. 

3.  The  third  ground  upon  which  the  defendants  ask  a 
dissolution  of  the  injunction  is  because  the  complainants 
*^ave  not  used  due  diligence  in  the  prosecution  of  the 
^Uit.  The  bill  was  filed  and  the  injunction  issued  on  the 
23d  of  April,  1860.  The  answers  were  filed  in  July  fol- 
lowing.   Ifo  further  step  has  beou  taken  in  the  case  by 
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the  complainants.  The  rule  is  well  settled,  that  a  par 
who  relies  upon  the  protection  of  the  court  by  injunetic^^ 
must  use  due  diligence  in  the  prosecution  of  his  suit.  ^Ji 
he  fail  to  sue  out  a  subpoena  or  to  use  due  diligence  3E.  i 
expediting  his  cause  the  injunction  will  be  dissolve  ^c3 
Corey  v.  Voorldes,  1  Green's  Ch.  B.  6 ;  West  v.  Smithy  ' 
Green's  Ch.  It  809 ;  Lee  v.  C<irgilU  2  Stockt.  331. 

Upon  the  hearing  it  was  suggested  that  the  delay  c^i: 
the  part  of  the  complainants  was  in  a  measure  attribut:«i- 
ble  to  some  agreement  or  attempts  at  arrangement  b»  ^ 
tween  the  solicitors  of  the  respective  parties.  The  con.  :rt 
then  intimated  that  a  dissolution  would  not  be  ordered 
upon  that  ground,  if  the  complainants  would  proceed 
promptly  with  the  cause.  No  further  step  having  be^n 
taken,  the  injunction  must  be  dissolved  with  costs. 


Lavalette  et  ux.  vs.  Thompson  and  others. 

An  innocent  purchaser  is  not  liable  to  a  latent  equity  of  which  he  was  igxao- 
rant. 

A  ii)oitgage<»  JH  a  purchaser  of  the  mortgaged  premises  within  the  inteat  oi 
\.\\c  ^tuiute  of  frauds. 

A.  and  B.  jointly  executed  a  mortgage  to  secure  $5000  upon  land  of  wlii*^^ 
they  were  equally  seized  as  tenant*  in  common.     A.,   by  an  arraag^' 
m«'nt  with  B.,  received  onlj'  $10(.H)  of  the  mortgage  money.    B.  aft^'"" 
ward.s  e;!jecuted  a  second  mortgage  to  another  party  on  his  moiety  of  s*'<^ 
hiiids  and  on  anotlier  lot  owned  by  him  in  severalty.     Both  mortgag<J>' 
have  bt.'trn  duly  recorded.     JLh.I,  that  as  against  su<'h  second  mortgagt^, 
tliH  fir.^t  mortgage  wa.s  a  lien  equally  on  the  shares  ui  A.  and  B.  in  t^* 
]«reniises, 

Curjyentery  for  complainants. 

Attorneij  General^  for  defendants. 

The  Chancellor.     The  defence  of  usury,  raised  by  the 
answer  of  one  of  the  mortgagors,  and  to  which  a  lai;g« 
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portion  of  the  evidence  is  directed,  is  not  insisted  on. 
Tlie  only  remaining  question  raised  by  the  pleadings,  and 
discussed  upon  the  argument,  relates  to  the  marshalling 
of  tlie  securities  upon  the  mortgaged  premises. 

The  complainants'  mortgage  bears  date  on  the  second 
of  August,  1850.  It  was  given  by  John  K.  Thompson 
aiul  Charles  M.  Thompson  and  their  respective  wives  to 
tlie  complainant  to  secure  the  payment  of  a- bond  of  the 
niortgagors,  of  even  date,  conditioned  for  the  payment  of 
§6000  in  three  years  with  interest.  The  mortgaged 
premises  consist  of  four  lots,  numbers  1,  2,  and  3,  being 
the  joint  property  of  both  mortgagors,  and  number  4, 
being  the  several  property  of  John  li.  Thompson  alone. 

On  the  9th  of  September,  1852,  John  R.  Thompson,  in 
order  to  secure  the  payment  of  his  bond  for  §1000,  exe- 
cuted to  Lewis  Chester  a  mortgage  upon  lot  number  4, 
and  also  upon  his  undivided  moiety  of  lots  numbers  1,  2, 
and  i^.  This  mortgage  has  been  assigned  to  and  is  now 
hold  by  John  Ashcroft.  Both  mortgages  are  duly  regis- 
tered. 

On  the  29th  of  December,  1857,  lots  numbers  1,  2,  and 
^>  which  were  previously  held  by  John  and  Charles 
Thompson  as  tenants  in  common,  were  partitioned  be- 
tween them,  and  have  since  been  held  in  severalty. 

Charles  M.  Thompson,  one  of  the  mortgagors  in  the 
Complainants*  mortgage,  avers  in  his  answer,  that  although 
the  bond  and  mortgage  were  jointly  given  by  John  R. 
Thompson  and  himself  for  the  sum  of  $6000,  yet  that,  by 
^n  arrangement  between  the  obligors,  he  received  but 
81000,  and  his  co-obligor  ?5000  of  the  amount  of  the 
^oan ;  that  as  to  the  $5000,  he  is  a  mere  security  for  John 
*^.  Thompson,  and  that  he  is  therefore  entitled  to  have 
^te  J5000  paid  first  out  of  the  property  of  John  R.  Thomp- 
^On.  As  between  the  co-obligors  and  mortgagors,  this 
claim  is  just  and  equitable;  but  it  is  resisted  on  the 
Part  of  the  holder  of  the  second  mortgage  given  by  John 
^.  Thompson,  as  prejudicial  to  his  rights.    The  com- 
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plainant's  mortgage  appears,  on  its  face  and  by  its  regii 
try,  to  be  given  for  the  joint  debt  of  both  mortgagors,  an 
for  the  payment  of  which,  in  construction  of  law,  thei 
were  equally  liable.  The  encumbrance  rested  equally  o 
the  property  of  each.  He  was  justified,  therefore,  i 
taking  a  second  encumbrance  on  the  property  of  John  li 
Thompson,  relying  on  the  information  furnished  by  th 
record,  that  it  was  subject  only  to  a  mortgage  of  $300C 
one  equal  half  of  the  joint  debt  of  the  two  mortgagor! 
Of  the  arrangement  between  the  mortgagors  themselves 
neither  the  mortgagee  nor  his  assignee  had  any  actnc 
notice.  They  relied,  as  they  were  justified  in  doing,  upo 
the  registry.     7  Johns.  Ch.  li.  16. 

As  between  the  mortgagors,  the  statute  of  frauds  is  ir 
operative.  The  trust  is  a  resulting  trust,  and  therefor 
valid  though  not  in  writing.  But  as  against  a  bonafiu 
purchaser,  a  secret  trust  not  in  writing  is  void. 

An  innocent  purchaser  is  not  liable  to  a  latent  equit 
of  which  he  was  ignorant.     Reilly  v.  MayeVy  1  Beasley  5£ 

A  mortgagee  is  a  purchaser  of  the  mortgaged  premise 
within  the  intent  and  meaning  of  the  statute  of  fraude 
Ledyard  v.  Butler^  9  Paige  132. 

As  against  the  rights  of  subsequent  mortgagees  as  bon^ 
fide  purchasers  from  John  R.  Thompson,  the  equity  sat 
sisting  against  him  in  favor  of  his  comortgagors  cannot  b 
enforced.  They  are  entitled  to  have  the  property  of  th  * 
comortgagors  equally  appropriated  for  the  payment  of  th  * 
joint  debt,  in  accordance  with  the  legal  eftect  of  the  con 
tract  as  recorded. 

The  fact  that  a  separate  lot  of  John  E.  Thompson  w». 
included  in  the  mortgage  in  no  wise  aflfects  the  questiot 
at  issue,  nor  are  the  rights  of  the  encumbrancers  at  aW 
altered  by  the  partition  subsequently  made  between  the 
mortgagors. 
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G  A  BRET  Wilson  vs.  "William  Brown  and  Mary  Ann 
Brown,  his  wife. 

To  entitle  a  party  who  pays  the  debt  of  another  to  the  rights  of  the  credi- 
tor by  subrogation,  the  debt  must  be  paid  at  the  instance  of  the  debtor, 
OT  the  person  paying  it  must  be  liable  as  surety  or  otherwise  for  its  pay- 
ment. 

^^ere  the  title  to  land  is  in  a  married  woman  as  her  separate  property, 
»ho  and  her  husband  living  separate,  and  money  is  paid  and  advanced 
at  her  instance  and  for  her  benefit,  a  mortgage  executed  by  her  alone  to 
^'ecure  such  advances  will  be  a  valid  and  equitable  lien  on  such  property. 


i^trong,  for  complainant. 
Schenckj  for  defendants. 

The  Chancellor.  The  complainant's  bill  is  filed  for 
^he  foreclosure  of  two  mortgages  given  to  the  complain- 
ant The  first  is  executed  by  Brown  and  wife,  on  the 
25th  of  March,  1857.  The  second  is  executed  by  Mary 
^tia  Brown  alone,  on  the  1st  of  April,  1858.  As  to  the 
fir^t  mortgage,  there  is  no  dispute.  The  whole  contro- 
versy relates  to  the  second  mortgage.  A  decree  pro  con- 
J^^  was  taken  against  the  husband.  The  wife  was  per- 
'nitted  to  answer  alone.  The  material  ground  of  defence 
^i^closed  by  the  answer  is,  that  the  defendant  is  a  married 
^oman,  and  that  therefore  the  bond  and  mortgage  exe- 
cuted by  her  are  absolutely  void. 

The  material  facts  of  the  case,  as  disclosed  by  the  plead- 
^Ugs  and  evidence,  are,  that  William  Brown  lefth  is  wife, 
^Ud  removed,  from  this  state  in  1857.  On  the  24th  of 
November,  1857,  a  judgment  was  recovered  against  him 
in  the  Middlesex  Circuit,  upon  which  a  writ  of  Jieri  facias 
issued,  and  was  levied  upon  two  lots  of  the  defendant  in 
South  Brunswick,  viz,  upon  the  lot  covered  by  the  com- 
plainant's mortgage  for  $500,  and  upon  another  lot  of 
^bout  four  acres.    The  first  lot,  being  ofiered  for  sale  by 

Vol.  n.  2  a 
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the  Bherift'  under  the  execution,  was  struck  off  to  Mcai 
Brown  for  ?236,  the  amount  due  upon  the  execution,  ai — 
the  premises  were  conveyed  to  her  by  the  sheriff.  Ttzi 
purchase  money  bid  for  the  premises  was  paid  to  ttz: 
sheriff  by  Wilson,  the  complainant,  and  the  claim  of  t\—^ 
plaintiff  in  execution  was  satisfied.  On  the  1st  of  Apr^ 
1858,  Mary  Ann  Brown  gave  her  individual  bond  anm 
mortgage,  in  her  husband's  absence  and  without  his  co  "m 
sent,  to  the  complainant  for  the  purchase  money  th«^ 
advanced  by  him.  This  mortgage,  which  is  now  in  d5 
pute,  covers  both  the  lots  upon  which  the  execution  \r  m: 
levied,  including  not  only  the  lot  conveyed  by  the  sherx: 
to  Mrs.  Brown  but  also  the  four  acre  lot,  the  title  ± 
which,  so  far  as  appears  by  the  pleadings,  remained  ij 
the  husband. 

These  further  facts  arc  established  by  the  evideuoe, 
which  are  disclosed  neither  by  the  bill  or  answer,  viz.  that 
before  Brown  left  the  state,  a  deed  of  separation  was  exe- 
cuted between  him  and  his  wife;  that  on  the  29th   of 
August,  1867,  Brown  and  his  wife  executed  a  conveyance 
of  both  the  lots  in  question  to  Aaron  D.  Messerole,  who 
by  a  deed  of  the  same  date  reconveyed  them  absolutely 
to  the  wife.    At  the  time  of  the  sheriff's  sale,  therefore, 
under  the  execution  against  the  husband,  the  title  to  all 
the  real  estate  of  the  husband  was  in  the  wife,  subject, 
however,  to  the  debts  of  the  husband,  as  the  conveyance 
to  her  was  without  consideration  and  void  as  against  the 
husband's  creditors. 

Upon  the  case  made  by  the  bill  the  complainant  insists 
— ^first,  that  having  paid  and  satisfied  the  claim  of  the 
execution  creditor  against  Brown,  he  is  entitled  to  be 
subrogated  in  the  place  of  the  creditor,  and  to  have  all 
liis  remedies  for  the  recovery  of  the  money.  There  are 
decided  objections  to  the  validity  of  this  claim. 

1.  To  entitle  a  party  who  pays  the  debt  of  another  to 
the  rights  of  the  creditor  by  subrogation,  the  debt  most 
be  paid  at  the  instance  of  the  debtor,  or  the  person  paying 
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it   xMUSt  be  liable,  as  security  or  otherwise,  for  its  payment. 
1  JOieading  Cases  in  Equity  154  et  seq.,  notes. 

Ihe  complainant  was  not  liable  for  the  debt,  nor  was 
it  x^aid  by  him  upon  any  agreement  with  the  debtor.    In 
fact  the  debt  was  not  paid  by  the  complainant  at  all.   The 
execution  was  satisfied  out  of  Brown's  property  by  a  sale 
under  the   execution.     The   money,  therefore,  was   not 
advanced  by  the  complainant  to  pay  Brown's  debt,  but 
to  enable  Mrs.  Brown,  who  purchased  at  the  sale,  to  pay 
tlie  purchase  money.     The  execution,  moreover,  is  satis- 
fied, the  debt  is  not  transferred  but  extinguished,  and 
there, are  no  rights  under  the  judgment  and  execution 
'^hich  the  comphiinant  could  acquire  by  subrogation. 

2.  The  complainant  relies,  in  the  second  place,  upon 
the  bond  and  mortgage  executed  by  Mrs.  Brown  as  a 
^alid  security  upon  her  separate  property. 

Upon  the  facts  disclosed  by  the  evidence,  viz.  that  the 
title  to  this  land  w^as  in  the  wife  as  her  separate  property  ; 
that  the  husband  and  wife  were  living  separate,  and  that 
the  money  paid  by  the  complainant  was  advanced  at  the 
instance  of  the  wife,  and  for  her  sole  use  and  benefit,  the 
incumbrance  of  the  mortgage  is  a  valid  lien  in  equity 
lipon  the  property  of  the  wife. 

At  the  time  of  the  execution  of  the  bond  and  mortgage, 
Mary  Ann  Brown,  being  a  married  woman,  had  no  power 
to  bind  herself  personally  by  bond  or  to  make  a  valid 
conveyance  of  her  real  estate.  As  a  bond  and  mortgage 
at  common  law,  they  are  invalid.  The  bond  is  neverthe- 
less in  equity  an  acknowledgment  of  a  debt  due  from  her 
to  the  complainant..  That  debt  is  shown  to  be  due  on  her 
account,  and  for  which  her  separate  property  in  equity  is 
liable. 

The  mortgage,  moreover,  operates  as  an  appointment 
of  her  separate  property  for  the  payment  of  that  debt. 

The  complainant  is  therefore  entitled  to  a  decree  in 
equity  for  a  sale  of  both  lots  under  the  bond  and  mort- 
gage of  3klary  Ann  Brown. 
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It  i8  objected,  however,  that  neither  the  frame  nor  t 
prayer  of  the  bill  is  adequate  to  this  relief. 

I  think  that  an  amendment  of  the  bill  is  necessary, 
will  be  permitted  to  be  made,  if  desired,  without  cos ' 
The  facts  do  not  appear  to  have  been  discovered  by  t' 
complainant  till  the  very  close  of  the  evidence.    Had  i 
defendant,  by  her  answer,  disclosed  the  whole  truth, 
she  knew  it  to  be,  the  amendment  might  have  been  ma^ 
at  an  earlier  day. 

I  think  the  amendment  necessary,  because  upon  t3=:*  * 
case,  as  made  by  the  bill,  at  the  time  of  the  executi^::^  ^ 
of  the  mortgage  by  Mary  Ann  Brown,  the  title  to  tXn.  ^ 
four  acre  lot  was  in  her  husband.    Her  mortgage  clear-1  J? 
could  create  no  valid  encumbrance  upon  the  land  of  h.  ^  ' 
husband.    As  to  the  other  lot,  which  is  covered  by  tl3  ^ 
$500  mortgage  of  the  complainant,  the  bill  shows  tb-^^*^ 
the  title  to  the  equity  of  redemption  in  that  lot  w.^^ 
vested  by  the  sheriff's  deed  in  Mrs.  Brown  before  sfc^^^ 
executed  the  mortgage  to  the  complainant    The  moart:- 
gage,  moreover,  was  given  for  the  purchase  money    <^^ 
that  lot,  advanced  by  the  complainant  to  the  sheriff  f5c:>r 
the  benefit  of  Mrs.  Brown,  and  at  her  instance.     The  pro- 
ceeds of  the  sale  of  that  lot,  after  satisfying  the  mortga^f^ 
of  ?500,  may,  under  the  bill  as  now  framed,  be  applied 
to  the  payment  of  the  complainant's  second  mortgag^e 
If,  however,  he  intends  to  have  recourse  to  the  four  acre 
lot  also,  the  bill,  as  already  stated,  must  be  amended. 


Sarah  Jane  Yates  vs.  Horace  Yatbs. 

The  Chancellor.  The  complainant  seeks  a  divorce, 
but  the  case  made  by  the  bill  and  established  in  evidence 
is  not  within  the  jurisdiction  of  the  court. 

The  complainant  resided  in  this  state  from  November, 
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1850,  till  Jane,  1854,  when  she  was  abandoned  by  her 
Ixvieband.  Since  then  she  has  resided  in  Vermont.  She 
wa.s  not  an  inhabitant  of  this  state  at  the  time  of  filing  her 
"bill,  nor  has  she  been  a  resident  of  this  state  during  the 
continuance  of  the  desertion  complained  of. 
The  bill  must  be  dismissed. 


Stewart  C.  ]tf  arsh  vs.  Eliza  Ann  Marsh. 

•^  <iivorce  cannot  be  had  on  the  ground  of  adultery  if  the  husband  has  been 
reconciled  to  his  wife  after  the  adultery  committed  by  her,  or  knowingly 
^■etain  her  after  she  has  committed  adultery. 


O.  S.  Halatedj  for  petitioner. 

^unyoriy  for  defendant. 

The  Chancellor.  On  the  6th  of  January,  1868,  the 
Complainant  filed  his  petition  in  this  court  for  a  divorce 
^n  the  ground  of  adultery.  The  adultery  is  alleged  to 
*iave  been  committed  in  the  months  of  March,  April, 
^ay,  June,  and  July,  1857,  and  especially  with  one  J.  H. 
Q.  Haines,  on  the  23d  day  of  March,  1867,  at  the  board- 
ing house  of  the  petitioner,  in  the  city  of  Newark. 

The  defendant,  by  her  answer,  filed  on  the  15th  of  Feb- 
ruary, 1858,  denies  the  charge  preferred  against  her;  and 
further,  by  way  of  defence,  the  answer  states  that  for  some 
time  past  she  has  been  boarding  at  No.  3  Fair  street,  in 
the  city  of  Newark,  where  the  defendant  has  also  boarded, 
^nd  still  boards,  as  the  wife  of  the  said  petitioner,  having 
Occupied,  and  still  occupying,  the  same  apartment  and 
bed  with  the  said  petitioner,  and  where  this  defendant 
and  the  said  petitioner  have  and  still  do  in  all  things 
ttiaintain  the  relations  and  intercourse  of  husband  and 
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Two  questions  are  made  by  the  pleadings  and  involves  ed 
in  the  evidence. 

1.  Is  the  offence  charged  proved  to  have  been  coram?    -ait- 
ted? 

2.  lias  the  offence  been  condoned? 

Before  considering  the  evidence  upon  the  question  of 

the  guilt  or  innocence  of  the  defeiKlant  of  the  offen*-     ce 
charged,  it  will  be  proper  to  consider  the  second  questio-^M^D, 
viz.  whether  the  offence,  if  committed,  has  been  co^^n- 
doned ;  for  if  there  has  been  a  condonation  of  the  alleg-^^d 
offence  the  complainant  is  not  in  a  position  to  enfor^    -ce 
his  remedy ;  and  so  far  as  the  resrflt  of  this  suit  is  cc^-  n- 
cerned,  it  is  a  matter  of  indifference  whether  the  defeA.    d- 
ant  be  guilty  or  innocent  of  the  crime  charged. 

It  is  a  familiar  principle,  that  a  divorce  cannot  be  h^K^d 
on  account  of  adultery  if  the  husband  has  been  reconcil  ^^ 
to  his  wife  after  the  adultery  committed  by  her,  or  kno^^- 
ingly  retain  her  after  she  hab  committed  adultery. 

Condonation  may  be  implied  if  the  husband,  aftr^r 
reasonable  knowledge  of  the  infidelity  of  his  wife,  c<^  "n- 
tinues  to  admit  her  as  tike  partner  oS  his  bed.    Paynkr  ^yn 
Mar,  and  Divorce  232. 

In   support  of  this  principle,  the  author  cites  froxu 
Ouqhton's  Ordo  Judiciorum,  tU,  214,  the  following  passag'^' 
Though  the  party  be  proved  guilty  as  alleged,  yet  if  tie 
complainant,  before  suit  instituted,  had  notice,  at  least 
probable,  of  the  crime  committed  and  charged,  and  not- 
withstanding afterwards  had  carnal  knowledge  with  the 
guilty  party,  the  complainant  shall  have  no  decree  of 
divorce,  because  by  this  it  is  said  the  complainant  has 
forgiven  and  condoned  the  injury. 

Keasonable  knowledge  may  be  said  to  have  been  had 
when  information  of  a  fact  is  given  by  credible  persons, 
speaking  of  their  own  knowledge  particularly,  if  the  same 
facts  be  afterwards  proved  and  they  become  instrumental 
in  the  proof.  Poynier  on  Mar.  and  Div.  232 ;  Dobbyn  v. 
JDobbyny  Ibid  233,  note  z. 
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If  the  party  accused  of  adultery  shall  prove  that  the 
ccuser,  before  the  commencement  of  the  suit,  had  pro- 
able  knowledge  of  the  crime  committed,  and  yet  after- 
'ards  cohabited  with  the  accused,  in  such  case  the  ac- 
user  shall  not  obtain  a  sentence  of  divorce  for  the  crime 
lat  shall  be  supposed  to  have  been  remitted.  Shelford 
%  Mar.  and  Div.  445 ;  Bishop  on  Mar,  and  Div.  §  359. 

I  have  always  understood  (says  Doct.  Lushington,  in 
elivering  judgment  in  Dilloji  v.  Dillon,)  the  legal  princi- 
le  to  be  this,  that  when  a  husband  has  received  in- 
)rmation  respecting  his  wife's  guilt,  and  can  place  such 
3liance  on  the  truth  of  U  as  to  act  on  it,  although  he  is 
ot  bound  to  remove  his  wife  out  of  his  house,  he  ought 
)  cease  marital  cohabitation  with  her.     3  Curteis  86. 

The  adultery  is  charged  in  the  complainant's  petition 
)  have  taken  place  from  March  to  July,  1857,  and  the 
zt  more  especially  relied  on  is  charged  to  have  occurred 
n  the  23d  of  March,  1857.  That  occurrence  is  proved 
>  have  taken  place  upon  that  day.  If  the  witness  speak 
•oly,  it  aflfords  the  most  material  evidence  of  the  de- 
mdant's  guilt.  Tet  the  gnly  witness  by  whom  that 
ccurrence  is  proved  to  have  taken  place  testifies  that  she 
>ld  the  complainant  all  that  she  saw  soon  after  it  oc- 
nrred.  She  is  sure  that  she  told  him  before  July  4th, 
857.  Other  circumstances,  which  occurred  about  the 
ime  time,  and  which  are  relied  upon  as  corroborative 
vidence  of  the  defendant's  guilt,  occurred  at  the  board- 
ig  house  where  the  parties  and  many  others  lived.  They 
rere  not  concealed,  but  many  of  them,  in  the  language 
f  one  of  the  witnesses  of  the  complainant,  known  to  all 
iie  house. 

It  appears,  then,  as  early  as  July  4th,  1857,  the  peti- 
ioner  had  not  only  probable  knowledge,  but  if  his  witness 
J  truthful,  certain  information  of  his  wife's  guilt.  He 
lad  the  very  information  from  the  lips  of  the  same  witness 
ipon  which  he  asks  this  court  to  pronounce  his  wife 
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guilty.  He,  at  least,  must  be  presumed  to  have  deemed 
the  witness  credible,  (for  he  has  placed  her  on  the  stand) 
to  sustain  his  case. 

It  is  the  very  case  stated  in  the  books  already  cited  as 
showing  reasonable  knowledge,  viz.  information  of  the 
fact  given  by  a  credible  person  speaking  of  her  own 
knowledge,  and  the  same  fact  afterwards  proved  and  the 
informer  becoming  instrumental  in  the  proof.     It  was 
natural  to   suppose,   as  was  said   by  Doct.   Jenner,  in 
Dobbyn  v.  Dobbyn^  that  after  the  information  he  had  re- 
ceived, if  he  entertained  any  doubt  of  his  wife's  guilt,  he 
would  have  addressed  himself  to  the  persons  who  resided 
in  the  same  house  with  his  wife,  or  to  those  who  visited 
her.     All  the  facts  appear  to  have  been  fully  within  Lis 
reach. 

And  yet  the  petition  for  his  divorce  was  not  filed  UDti7 
the  8th  of  January,  1858,  six  months  after  he  received  tjje 
information.  During  all  this  time  he  continued  to  coliabit 
with  his  wife  as  if  nothing  had  occurred ;  and  not  only 
BO,  but  what  seems  the  most  remarkable  feature  of  the 
case,  the  evidence  shows  couclnsively  that  the  cohabita- 
tion continued  up  to  the  month  of  March,  1857,  two 
months  at  least  after  the  filing  of  the  petition.  The  de- 
fendant, by  her  answer,  filed  on  the  15th  Fcbruarj-,  1857, 
states  that  she  and  her  husband  were  then  occupying  the 
same  bed  and  cohabiting  as  man  and  wife.  No  less  than 
four  witnesses  state  the  fact,  that  the  parties  continued 
together  at  their  boardingjiouse  until  the  month  of  March, 
1857.  They  occupied  two  rooms  on  the  second  floor. 
The  petitioner  occupied  the  front  room  as  his  oflice.  The 
back  room  was  his  bed-room.  It  contained  but  one  bed, 
and  was  occupied  by  both  husband  and  wufe.  The  pro- 
prietor of  the  house  and  his  wife  both  state  these  fact?, 
though  they  did  not  see  the  parties  go  to  bed  they  both 
suppose  that  Mrs.  Marsh  slept  in  the  bed  in  her  husband's 
bed-room.  Another  witness,  who  lived  in  the  house, 
says,  as  long  as  they  were  there  together  they  occupied 
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"t^^  same  sleeping  room ;  I  never  knew  any  difference ;  I 
® appose  they  did ;  there  was  no  more  than  one  bed  in  it. 
-^^other  witness,  a  female  domestic  in  the  family,  says, 
I  xvas  with  Mrs.  Thompson  for  five  months ;  was  there 
''^^tien  Mrs.  Marsh  left.  Up  to  the  time  of  Mrs.  Marsh's 
l^i^ving,  Doctor  and  Mrs.  Marsh  occupied  the  same  bed- 
^*^  amber  and  the  same  bed. 

The  general  presumption  is  that  husband  and  wife 
^^"V^ing  in  the  same  house  live  on  terms  of  matrimonial 
^^labitation.  Beeby  v.  Beebyy  1  Haggard's  Ec.  B.  789 ; 
^^Iford  on  Mar.  and  Div.  488. 

It  is  enough,  as  against  the  husband,  to  raise  a  pre- 
sumption of  condonation  that  he  had  been  once  in  bed 
'With  his  wife  after  knowledge  of  her  adultery.    Bishop  on 
Mar.  and  Div.  §  364. 

Bat  here  a  continued  matrimonial  intercourse  is  shown, 
extending  through  weeks  and  months,  after  reasonable 
knowledge  of  the  guilt  of  the  wife  is  brought  home  to  the 
petitioner. 

This  very  decisive  testimony  is  attempted  to  be  over- 
thrown by  the  parol  evidence  of  a  single  witness  as  to  a 
declaration  made  by  Mrs.  Marsh.  The  witness  says,  **she 
complained  to  me  of  being  neglected  by  Doct.  Marsh, 
and  that  others  received  his  attentions,  and  that  she  knew 
no  more  about  Doct.  Marsh  for  the  last  six  months  as  a 
husband  than  she  did  about  me."  The  witness  was  ex- 
amined on  the  3d  of  September,  1860.  On  his  cross-exami- 
nation, he  states  that  this  conversation  took  place  on  the 
12th  of  October,  1858,  at  the  house  of  the  defendant  in 
Broad  street.  It  is  shown  very  clearly,  by  the  defend- 
ant's evidence,  that  she  did  not  move  into  Broad  street 
until  1859.  Whether  uttered' in  October,  1858  or  1859, 
assuming  the  witness  to  have  been  perfectly  reliable  and 
accurate  in  his  recollection,  it  is  not  perceived  that  the 
statement  necessarily  impugns  in  the  least  the  fact  of 
connubial  intercourse  shown  to  have  continued  between 
the  parties  for  a  long  period. 
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It  has  not  escaped  the  attention  of  the  court  that  th^^  *^ 
is  evidence  of  a  transaction  strongly  tending  (if  believ^^^) 
to  show  the  guilt  of  the  defendant,  which  occurred  i  n 
February,  1857.  IJiit  there  is  a  twofold  difBculty  i  n 
making  this  circumstance  the  ground  of  a  decree ;  for  t3.  c^t 
only  is  connubial  intercourse  shown  to  have  contina.  <5<i 
between  the  parties  after  it  occurred,  but  it  is  proven  t:o 
have  taken  place  in  the  month  of  Februar}',  1857,  aFt  €?r 
the  complainant's  petition  was  filed. 

It  is  diilicult  to  conceive  of  a  clearer  case  of  condox:ia- 
tion  than  is  established  by  the  evidence  in  this  case,  flte 
legal  presumption  from  the  facts  proved  is,  that  "fctie 
offence  was  forgiven.  Upon  well  settled  rules,  the  peti- 
tion cannot  be  entertained. 

This  renders  it  unnecessary  to  examine  the  reraainxxi^ 
issue  in  the  cause,  r/r.  the  question  of  the  defendan:!.  t:"s 
guilt  or  innocenue. 

The  petition  must  be  dismissed. 


Francis  D.  A.  Conger  vs,  Ellen  Conger. 

A  \vil«^  huvin.u  K-tl  IrtIk'Hio  wiili  tli«:'rr.n«onl  of  lior  husband  with  the  iDti?nc 
oi"  sp«'U<lin^  til.?  huli<l;iys  wiili  lior  mother,  lior  t^uhsequent  change  of 
jairiiosr  :*ii<l  r«.'.l'iisnl  to  ifturii  will  not  oonvort  such  ftb^ence  into  a  \ri!fol 
ile?eriion  JVum  ijio  tinir  of  leaving  hor  homo  within  tho  act  relaticg  to 
clivorces. 

The  Chancellor.  The  case  made  by  the  complainanfs 
bill  is  sustained  neither  by^the  evidence  nor  by  the  report 
of  the  master.  The  bill  seeks  a  divorce  on  the  ground  of 
a  wilful,  continued,  and  obstinate  desertion  of  the  com- 
plainant by  his  wife  for  the  term  of  three  years.  The  bill 
was  tiled  on  the  8th  of  December,  1860,  and  claims  that 
the  desertion  took  place  three  years  prior  to  that  time. 
The  master  reports  that  the  defendant  deserted  her  bus- 
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id  before  the  8th  day  of  December,  1860,  and  that  she 
J  absented  herself  from  him  for  the  space  of  three 
irs.  That,  if  true,  is  wholly  immaterial,  for  the  report 
irs  date  on  the  7th  of  March,  1861.  The  master  does 
:  report  that  the  defendant  deserted  her  husband  before 
'■  8th  day  of  December,  1860,  and  three  years  before 
;  filing  of  the  complainant's  bill,  which  was  the  material 
nt  of  inquiry.  He  could  not  have  intended  so  to 
ort,  for  the  evidence  warrants  no  such  conclusion. 
Che  bill  charges  that  the  wife  continued  with  her  bus* 
id  till  about  thanksgiving  day,  1857,  when  she  left 
lie  professedly  on  a  visit  to  her  friends  in  Buffalo ; 
t  about  two  weeks  after  she  so  left  the  complainant 
ut  to  Buffalo,  and  found  her  at  her  mother's  house, 
1  that  she  then  declined  to  return  with  her  husband  to 
Nvark,  on  the  ground  that  she  wished  him  first  to  leave 

fathers,  and  procure  a  house  to  live  in. 
The  complainant's  father  swears  that  the  parties  were 
rried  in  the  fall,  about  three  months  before  she  went  away. 
e  evidence  shows  that  the  marriage  took  place  on  the 
7(  of  Septembery  1857.  This  would  fix  the  time  of  the 
Pendant  leaving  home  at  or  about  the  20th  of  Decem- 
r;  and  that  this  was  about  the  time  of  her  departure  is 
iidered  highly  probable  from  the  fact  that  both  the 
tnesses  testify  that  she  left  Newark  upon  an  invita- 
•n  from  her  mother  to  come  home  to  Buftalo  and 
end  the  holidays.  The  bill  charges  that  the  husband 
nt  for  her  about  two  weeks  after  she  left  him.  If 
B  left  on  the  8th  of  December,  and  the  husband  went 
•  her  in  two  weeks,  he  must  have  gone  for  her  before 
3  holidays,  which  under  the  circumstances  he  would 
t  have  done,  and  which  the  evidence  shows  he  did  not 
.  On  the  contrary,  the  evidence  shows  that  it  was 
)bably  as  late  as  the  middle  of  February  when  the  com- 
linant  went  for  his  wife.  The  circumstance  testified  to 
the  witness,  that  the  wife  left  her  husband  a  few  days 
;er  thanksgiving  is  of  no  weight  whatever.    It  is  not 
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shown  when  thanksgiving  day  in  1857  occurred,  and  if  i 
was,  what  is  meant  by  a  few  days  after — a  week?  a  fort- 
night? or  a  month? 

But  if  it  had  been  clearly  shown  that  she  left  NewarL 
moKe  than  three  years  before  the  filing  of  the  bill,  a  cas- 
of  desertion  for  three  years  is  not  established.     There  i 
no  evidence  that  she  left  Newark  with  any  intention 
deserting  her  husband.     She  left  Newark,  and  went  t« 
Buffalo  upon  the  invitation  of  her  mother  to  spend  th 
holidays  at  home.     Upon  this  point  the  evidence  is  clet^^r 

and  uncontradicted.  When  her  husband  went  for  her  sh ^e 

was  found  at  her  mother's  house.  The  husband  testifi^-ss 
that  when  she  left  home  it  was  with  the  intention  of  goin  .g 
on  a  visit.  He  expected  she  would  come  back  of  coars^M-e. 
He  prepared  for  her  return  by  taking  a  bouse,  furnishiiM^g 
it,  and  getting  in  his  coal.  He  had,  it  would  seem,  r= — lo 
intimation  of  her  intention  not  to  return  until  his  visit  b  lo 
Buffalo  in  February  or  until  the  receipt  of  her  lett-  er 
of  the  1st  of  March.  If  she  left  home  with  the  consent  — — of 
her  husband,  with  the  boiia  fide  purpose  of  spending  tb==ie 
holidays  with  her  mother,  her  subsequent  change  of  pu^^r- 
pose  cannot  convert  such  absence  into  a  wilful  deserticm^n 
of  her  husband  and  a  criminal  violation  of  her  marit  -^J 
duties. 

There  is  a  total  failure  of  evidence  to  support  the  coraa- 
plainant's  bill.  Upon  such  evidence  it  is  not  surprisiti^ 
that  the  master  failed  to  report  in  favor  of  the  complain- 
ant. The  only  matter  of  regret  is  that  he  did  not  repoTl^ 
in  accordance  with  the  evidence,  unequivocally  and  dl 
rectly  against  the  prayer  of  the  bill. 

The  bill  must  be  dismissed. 
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Wilson  vs.  Marsh. 

^«:-cree  will  bear  only  six  per  cent,  interest,  althougli  founded  on  a  mort- 
^^ge  dr«i\ving  seven  per  cent.  « 

-tees  in  equity,  as  well  as  judgments  at  law,  universally  bear  the  legal 
^^le  of  interest,  without  regard  to  the  terras  of  the  contract  or  to  the 

I'lace  where  it  was  executed,  whether  within  the  state  or  abroad. 


D^., 


The  Chancellor.  The  complainant^s  mortgage  was 
^ade  in  Essex  county,  and  bears  intere^  at  the  rate  of 
^even  per  cent,  per  annum,  under  a  special  contract  for 
that  purpose,  made  by  authority  of  the  statute.  He  now 
asks  that  interest  be  allowed  at  the  same  rate  upon  the 
decree.  The  decree  bears  only  legal  interest,  va.  six  per 
cent.  A  higher  rate  of  interest  is  permitted  by  the  statute 
to  be  taken  in  certain. counties,  by  special  contract  for 
that  purpose.  The  contract  is  merged  in  the  decree,  and 
the  decree  is  controlled  not  by  the  contract  but  by  the 
statute,  which  allows  interest  at  the  rate  of  six  per  cent* 

It  was  so  held  by  the  Supreme  Court  of  this  state  under 
the  act  of  1823,  which  changed  the  legal  rate  of  interest 
from  seven  to  six  per  cent.    Vert^ee  v.  Hughes^  6  IlalsU  9L 

A  similar  practice  was  adopted  in  this  court.  Interest 
under  the  decree  from  the  date  of  the  master^s  report  was 
reckoned  at  six  per  cent.  only. 

The  point  has  been  repeatedly  decided  both  in  equity 
and  at  law.  Aldrich  v.  Sharp^  3  Scammon  261 ;  WemiOag  v* 
BrowTij  3  JSlackf.  457 ;  Mason  v.  Cakey  Breese  52. 

In  the  case  last  cited  the  judgment  was  upon  a  contract 
to  pay  money  with  interest  at  twenty  per  cent.,  a  rate 
authorized  by  statute.  An  execution  issued  upon  the 
judgment  for  interest  at  twenty  per  cent,  was  quashed* 

Decrees  in  equity^  as  well  as  judgments  at  law,  in  this 
state,  juniversally  bear  the  legal  rate  of  interest,  without 
regard  to  the  terms  of  the  contract  or  to  the  place  where 
it  was  executed,  whether  within  the  state  or  abroad. 

Vol.  n.  2  b 
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See  further,  2  Fonb.  Eq.  424,  note  a;  5  Gray's  R^    9, 
Barringer  v.  King;  2  Mad.  Ch.  Pr.  455;  6  Johns.  JR.  2S3, 
Watson  V.  Fuller;  2  Chitty's  Dig.  ^^ Interest^''  as  to  Prac€^ 
in  Eng.  Eq. 


The  Industrial  School  District  vs.  Whitehead. 

Every  statute  is  by  implication  a  repeal  of  all  prior  statutes,  so  far  as  it  « 
repugnant  thereto. 

If  a  subsequent  statute  be  not  repugnant  in  all  its  provisions  to  a  prit^r 
one,  yet  if  it  was  clearly  intended  to  proscribe  the  only  rule  that  shoald 
govern  in  the  case  provided  for  it  repeals  the  original  act. 

But  unless  the  latter  statute  is  manifestly  inconsistent  with  and  repugnant 
to  the  former,  both  remain  in  force. 

There  is  nothing  in  the  act  to  establish  the  city  of  Elizabeth  which  ex- 
pressly or  by  necessary  implication  supersedes  the  trustees  of  the  incor- 
porated school  district  or  abrogates  their  rights  of  property. 

Alward^  for  complainants. 
i?.  S.  Greeny  for  defendant. 

The  Chancellor.  To  the  complainant's  bill  the  de- 
fendant pleads,  that  by  the  act  to  establish  the  city  of 
Elizabeth,  approved  March  13th,  1855,  the  legislature 
superseded  "the  Industrial  School  District,"  and  vested  all 
their  rights,  franchises,  immunities,  powers,  and  privi- 
leges in  the  city  of  Elizabeth  and  in  the  board  of  commis- 
sioners of  schools  of  said  city. 

The  complainants  are  the  trustees  of  a  school  district, 
duly  incorporated  under  the  laws  of  this  state,  within  the 
township  of  Elizabeth.  The  defendant  was  the  superin- 
tendent of  public  schools  in  said  township  from  April) 
1853,  to  April,  1855,  and  during  that  period  received 
large  sums  of  money,  to  which  the  complainants  are  en- 
titled, and  for  which  they  now  ask  an  account  and  settle* 
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t.    The  facts  averred  in  the  bill  are  admitted  by  the 
and  for  the  purpose  of  this  issue  must  be  assumed 
I  true. 

le  simple  issue  raised  by  the  plea  is,  whether  the  pro- 
us  of  the  statute  in  regard  to  the  trustees  of  public 
^h  witliin  the  township  of  Elizabeth  are  repealed, 
:hc  rights  acquired  under  them  abrogated  by  the  city 
er. 

s  admitted  that  there  is  no  express  repeal  of  any  of  the 
sions  of  the  school  law.  The  repeal,  if  it  exists, 
bo  by  necessary  implication.  The  ground  taken  by 
'lea  is,  that  the  corporation  is  made  useless  or  ineffi- 
us  by  the  terms  of  the  city  charter,  and  all  its  rights, 
hiscs,  immunities,  powers,  and  privileges  transferred 
e  city  and  to  the  school  commissioners, 
ery  statute  is  by  implication  a  repeal  of  all  prior 
tes,  so  fur  as  it  is  repugnant  thereto.  And  if  the 
?quent  statute  be  not  repugnant  in  all  its  provisions 
mur  one,  yet  if  it  was  clearly  intended  to  prescribe 
Illy  rule  that  should  govern  in  the  case  provided  for, 
leals  the  original  act.  Sedgwick  on  Statute  Law  124-5 ; 
^Yest  V.  Pine,  4  ^yash.  C.  C.  R.  691. 
t  the  repeal  of  a  statute  by  implication  is  not  favored. 
ss  the  latter  statute  is  manifestly  inconsistent  with 
repugnant  to  the  former,  both  remain  in  force. 
ts  are  bound  to  uphold  the  prior  law  if  the  two  may 
St  together.  The  matter  must  be  so  clearly  repug- 
tliat  it  necessarily  implies  a  negative.  Dwarris  on 
874 ;  1  BL  Com.  81),  and  cases  cited,  note  34,  {Shars- 
s  ecL) ;  licals  v.  i/a/c,  4  Howard  U.  S.  37;  Bowen  v. 
',  5  Hdl  221,  and  cases  cited,  not^  a,  225. 
plying  these  principles  to  the  facts  of  the  case,  are 
irovisions  of  the  school  law,  under  which  the  com- 
mts  claim  their  rights  and  franchises,  repealed  by  the 
barter?  By  the  "act  to  establish  public  schools," 
Di(j.  775,  §  7,  9,  the  trustees  of  the  several  school 
cts  are  authorized  to  determine  bow  many  mouths 
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in  a  year  the  school  shall  be  kept,  to  designate  a  site  for 
the  school  house,  to  provide  a  suitable  house  or  room 
where  a  school  shall  be  taught,  to  contract  with  and 
employ  a  teacher,  and  to  perform  other  duties  touching 
the  interest  and  welfare  of  the  school  and  the  means  of 
carrying  the  system  into  effect. 

By  the  supplement,  approved  March  14th,  1851,  Xlx. 
Dig.  738,  §  9  and  10,  a  mode  is  pointed  out  by  which  the 
trustees  of  any  school  district  may,  at  their  own  desire, 
become  incorporated,  and  be  a  body  politic  and  corporate, 
capable  of  suing  and  being  sued,  of  making  and  using  a 
common  seal,  of  taking  and  holding  such  real  estate  as 
may  be  necessary  for  school  houses,  and  of  disposing 
thereof,  and  of  taking,  holding,  and  disposing  of  any  other 
estate,  real  and  personal,  that  may  be  devised,  bequeathed, 
or  given  to  them  for  the  use  of  public  schools  in  said  dis- 
trict ;  and  by  the  eleventh  section  of  the  act,  the  inhabit- 
ants of  any  incorporated  school  district  are  empowered 
to  authorize  the  trustees  to  purchase  land,  to  build,  en- 
large, repair,  sell,  or  mortgage  a  school  house  or  houses, 
to  appropriate  the  money  apportioned  to  the  district,  or 
any  part  thereof,  for  that  purpose,  or  to  borrow  money 
therefor,  and  to  raise  by  taxation  for  said  purposes,  any 
such  sum  of  money  as  two-thirds  of  the  inhabitants,  duly 
assembled  for  that  purpose,  shall  agree  to.  The  money 
80  raised  by  taxation  is  directed  to  be  paid  to  the  super- 
intendent of  the  township  in  which  the  district  is  situated^ 
for  the  use  of  the  said  district,  to  be  paid  out  on  the  ordec^ 
of  the  trustees  thereof. 

So  far  as  relates  to  the  duties  of  the  trustees  of  school 
districts  under  the  original  act  of  1846,  they  seem,  wit7j 
perhaps  one  exception,  to  have  been  imposed  by  the  city 
charter  upon  the  school  commissioners  or  the  authorities 
of  the  city.     So  far,  at  least,  the  powers  and  duties  of  the 
trustees  of  the  school  districts  are  superseded  and  the  pro- 
visions of  the  prior  act  repealed. 

But  there  is  nothing  in  the  city  charter  which  can  be 
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coriBtraed  to  abrogate  or  impair  the  rights  acquired  by 
the  inhabitants  of  incorporaied  school  districts  under  the 
Bupplement  of  1851.  By  authority  of  that  act,  the  trus- 
tees, as  a  corporation,  may  have  incurred  heavy  debts. 
^o  provision  is  made  by  the  city  charter  for  the  payment 
of  those  debts.  They  may  have  acquired,  in  addition  to 
the  amount  raised  by  taxation,  valuable  estate,  real  and 
personal,  by  gift,  devise,  or  bequest.  The  right  to  all  this 
property  is  vested  in  the  corporation.  The  city  charter 
does  not  interfere  with  that  right  of  property.  It  was 
^nauifestly  the  design  of  the  legislature  to  encourage  tlie 
promotion  of  learning,  and  to  induce  liberal  appropria- 
tions in  support  of  common  schools,  by  assuring  to  the 
iuhabitants  of  each  school  district  the  exclusive  use  and 
^Djoyment,  for  the  purposes  of  education,  of  all  money 
■^lius  appropriated  by  them  or  acquired  by  gift,  devise,  or 
^^quest.  True  it  is  to  be  used  solely  for  the  purposes  of 
education,  but  that  does  not  aflfect  their  right  of  property. 
Though  dedicated  to  a  public  purpose,  as  against  the  city, 
^^  belongs  in  equity  to  the  inhabitants  of  the  school  dis- 
trtet  as  much  as  the  city  property  belongs  to  it,  as  against 
^lie  rest  of  the  county. 

There  is  nothing  in  the  city  charter  which  expressly  or 
^y  implication  supersedes  the  trustees  of  the  incorporated 
^^liool  district  or  abrogates  their  rights  of  property. 

The  plea  must  be  overruled  with  costs. 


John  A.  Post  and  others  vs.  Abraham  Stevens,  jun., 
and  Cornelius  Bergen,  executor  of  Abraham  Stevens, 
deceased. 

M'Lere  the  noces.«ity  for  filing  the  bill  was  occasioned  by  the  misconduct  of 
thr  dc'fendants  as  executors,  in  omitting  to  inventory  and  in  refusing  to 
a'Nount  for  moneys  which  were  due  the  estate,  no  costs  will  bo  allowed 
lliem  out  of  the  estate. 

2  b* 
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Woodruffs  for  complainants. 
Gledhill,  for  defendants. 

The  Chancellor.  The  bill  was  filed  by  the  residuary 
legatees  under  the  will  of  Abraham  Stevens,  deceased,  for 
a  settlement  of  the  estate,  and  the  recovery  of  the  shares 
of  the  estate  to  which  the  complainants  are  respectively 
entitled.  The  bill  charges,  that  Abraham  Stevens,  jun., 
one  of  the  executors,  was  indebted  to  the  testator,  at  the 
time  of  his  death,  in  about  the  sum  of  $2000,  and  that 
there  were  large  amounts  due  from  other  individuals,  none 
of  which  were  included  in  the  inventory  of  the  estate. 
The  bill  charges  fraud  as  against  Stevens,  one  of  the 
executors,  and  a  breach  of  duty  on  the  part  of  the  other 
executor,  in  knowingly  permitting  omissions  to  be  made 
in  making  out  the  inventory.  The  principal  controversy 
in  the  cause  related  to  the  debt  doe  from  one  of  the  exec- 
utors to  his  father,  the  testator.  By  the  decree  of  the 
Chancellor,  made  at  October  term,  1857,  this  claim  was 
established,  and  Stevens  was  required  to  account  for  the 
amount  of  two  notes,  given  by  him  to  bis  father  in  his 
lifetime,  which  were  not  included  in  the  inventory,  and 
•  which  now  amount,  as  appears  by  the  master's  report, 
with  interest,  to  31923.21.  The  other  charges  against  the 
executor  were  held  not  to  be  sustained  by  the  evidence. 
From  this  decree  an  appeal  was  taken  by  the  executors, 
and  the  Chancellor's  decision  affirmed  with  costs. 

The  master  having  taken  and  stated  the  account  of  th^ 
executors,  and  no  exception  having  been  taken  thereto^ 
the  question  of  costs  and  commissions  is  now  submitted 
for  adjustment  by  the  court. 

On  examining  the  master's  report,  the  question  of  costs 
appears  to  have  been  decided  by  the  master  adversely  to 
the  executors.  But  as  the  schedule  referred  to  by  him, 
containing  a  statement  of  the  costs,  is  not  annexed  to  the 
report,  and  as  the  question  was  treated  as  an  open  one  by 
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both  counsel,  I  shall  consider  the  matter  as  though  it  had 
not   l)een  decided  by  the  master. 

h>o  far  as  relates  to  the  costs  on  appeal,  the  question  has 
been  already  settled.     The  decree  of  the  Chancellor  was 
affirmed,  with  costs,  against  the  executors,  in  favor  of  the 
-complainants.     The  complainants  are  the  residuary  lega- 
tees under  the  will,  and  entitled  to  the  net  balance  of  the 
esitate.    To  allow  the  executors  those  costs  out  of  the 
estate  would  virtually,  in  this  respect,  be  a  reversal  of 
that  decree.     The  claim  for  costs  in  this  court  must  also 
V)e   disallowed.     The  costs  have  mainly  arisen  from  an 
attempt  on  the  part  of  one  of  the  executors  to  establish 
liis  claim  to  be  relieved  from  the  payment  of  certain  debts 
due  from  him  to  the  testator.     The  decree  of  the  court  is 
J^gainst  them.     The  utmost  they  can  in  equity  ask  is,  that 
they  should  not  be  charged  with  the  costs  of  the  adverse 
party.    There  is  no  equity  in  requiring  the  adverse  party 
to  pay  their  costs  incurred  in  a  wrongful  defence.     It  is 
t^ue  there  has  been  a  settlement  of  the  estate,  and  that  a 
P^Tt  of  the  claim  set  up  by  the  complainants  was  not 
Established.     Yet  the  necessity  of  filing  the  bill,  and 
"dinging  the  cause  into  this  court  at  all,  was  occasioned 
^5*  the  misconduct  of  the  defendants  in  omitting  to  in- 
^^ntory  and  in  refusing  to  account  for  a  large  amount  of 
^^oney  which  was  due  the  estate.    No  costs  are  allowed. 
Commissions  will  be  allowed  to  the  executors  for  their 
^^Tvices  at  the  maximum  rate  allowed  by  the  act  of  March 
■^■^^th,  1855. 


Administrator  of  Jonathan  Moore  vs.  Wallace  Vail 

and  others. 

A  mortgagor  conveying  the  premises  pi-oturcl  aiut  delivered  to  the  vendee 
a  receipt  from  the  mortgagee  showing  that  the  interesst  on  the  mortgage 
¥ra8  paid  to  time  of  sale.    The  vendee  afterwards  sold  the  premises, 
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Ftating  that  the  interest  wta  paid  as  wbove,  but  Bubseqiiently  redelivered 
the  receipt  to  liis  vendor,  who  gave  it  up  to  the  mortgagee.  Hchi,  that 
the  intc^e^»t  could  not  bo  recovered  against  the  second  vendee  on  a  fore- 
closure of  the  mortgage. 

/.  V.  VoorheeSy  for  complainant. 
Beasley^  for  defendants. 

The  CnAXCELLOR.  The  validity  of  the  mortgage  which 
the  complainant  seeks  to  foreclose  is  not  disputed.  The 
only  question  raised  by  the  evidence  is,  whether  the  com- 
plainant is  entitled  to  recover  four  years'  interest  from  the 
date  of  the  mortgage,  on  the  12th  of  April,  1853,  to  the 
12th  of  April,  1857.  The  interest,  it  is  conceded,  has  not 
been  paid.  The  defendant  relies  on  the  following  facts 
to  sustain  his  defence  to  that  part  of  the  claim. 

In  June,  1857,  Augustus  Moore,  the  mortgagor,  con- 
voyed the  premises  subject  to  the  mortgage  to  George 
Angleman,  the  purchaser,  by  the  terms  of  the  deed  en- 
gaging to  pay  the  mortgage,  with  interest  from  the  date 
of  the  conveyance,  that  being  deemed  and  computed  as  a 
part  of  the  purchase  money.  With  the  deed,  the  vendor 
delivered  to  the  purchaser  a  receipt  from  the  mortgagee 
for  four  years'  interest  on  the  mortgage  up  to  the  12th  of 
April,  1857. 

While  this  receipt  remained  in  Angleman's  possession, 
on  the  23d  of  September,  1857,  he  conveyed  the  premises 
to  Wallace  Vail,  the  purchaser  by  the  terms  of  the  deed> 
engaging  to  pay  the  mortgage  with  interest  from  the  date 
of  the  conveyance.    At  the  time  of  the  conveyance  Angle- 
man  held  the  receipt  of  the  mortgagee  for  the  interest  io 
question.     By  the  terms  of  the  contract,  the  interest  was 
to  be  discharged  up  to  the  12th  of  April,  1857,  and  Angle- 
man  represented  to  Vail  that  the  interest  had  been  paid, 
though  he  did  not  exhibit  the  receipt  of  the  mortgagee. 

After  the  conveyance  to  Vail,  the  mortgagor,  Augustus 
Moore,   obtained  the  receipt    of  the    mortgagee  from 
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-A^ngleman,  upon  some  arrangement  between  themselves, 
ancl   returned  it  to  the  mortgagee,  by  whom  it  was  can- 
cel led.     Augustus  Moore,  the   mortgagor,   now  alleges 
that    he  obtained  the  receipt  from   the  mortgagee,  his 
fatlier,  without  paying  the  interest,  upon  an  agreement 
that  Angleman  would,  out  of  the  proceeds  of  the  sale  to 
Vail,  pay  him  sufficient  to  satisfy  the  interest;  that  the 
receipt  was  necessary  to  clear  the  title,  and  as  soon  as  the 
nioney  was  received   he    would  pay  the   interest;  that 
Angleman  failed  to  perform  his  agreement,  and  that  he, 
the  mortgagor,  never  did  pay  the  interest  to  his  father. 

It  is  clear  that  the  surrender  of  the  receipt  by  Angle- 
inau,  after  he  had  parted  with  the  title,  could  in  no  wise 
ftftect  the  rights  of  his  vendee.  His  rights  were  settled 
^t  the  time  of  the  transfer  of  title,  and  no  subsequent  act 
^^  declaration  of  the  vendor  could  impair  those  rights. 

At  the  time  of  the  sale  and  conveyance  to  Yail,  Angle- 
^^an  held  the  mortgagee's  receipt  for  the  interest  now  in 
dispute.  If  he  had  exhibited  that  receipt  to  the  pur- 
^Viaser,  and  upon  that  evidence  of  payment  Vail  had 
^^Icen  title,  it  is  admitted  that  the  mortgagee  could  not 
^^cover,  because  he  had  enabled  the  vendor  to  practise  a 
^**^ud  upon  the  vendee. 

It  is  urged  that,  as  the  vendee  did  not  see  the  receipt, 

^^  in  no  wise  contributed  to  the  fraud  ;  that  the  purchaser 

^^lied  alone  upon  the  representation  of  the  vendor,  and 

^hat  the  receipt  was  not  used  as  an  instrument  of  fraud. 

But  if  the  receipt  was  not  seen  by  the  purchaser,  it 

Nevertheless  was  held  by  the  vendor,  and  was  delivered 

to  him  for  the  express  purpose  of  enabling  him  to  sell 

clear  of  the  charge  of  the  interest,  the  payment  of  which 

was  admitted  by  the  receipt.     It  enabled  the  vendor  to 

represent  that  the  interest  was  satisfied,  and  not  only 

justified  him  in  making  the  representation  but  enabled 

him  to  sustain  his  assertion  by  the  production  of  the 

receipt,  if  its  production  had  been  demanded. 

Thus  far  it  has  beeu  assumed  that  the  statement  of 
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Augustas  Moore  is  true,  and  that  Angleman,  when  h 
took  his  title  and  came  into  the  possession  of  the  receipt 
knew  that  the  interest  had  not  been  paid.  This  clearb 
would  render  the  receipt  in  Angleman's  hands  nugatory 
and  place  the  defence  exclusively  on  the  ground  that  thi 
mortgagee,  by  giving  the  receipt,  had  enabled  Anglemai 
to  perpetrate  a  fraud  upon  his  vendee.  But  this  is  by  n( 
means  the  strongest  view  of  the  defence.  Angleman  tcs 
tiiies  that  he  had  no  knowledge  that  the  interest  had  no 
been  paid  by  the  mortgagor  until  after  he  had  conveye< 
the  premises  to  Vail,  and  the  evidence  warrants  th^ 
belief  that  this  statement  is  in  accordance  with  the  truth 
The  receipt  for  this  interest  was  delivered  to  Anglemai 
with  his  title,  in  accordance  with  the  contract  of  tbi 
mortgagor,  that  he  would  discharge  this  interest.  It  i 
hardly  probable  that  when  delivering  to  his  vendee  a  re 
ceipt  as  evidence  that  he  had  complied  with  his  contract 
and  paid  the  interest,  he  at  the  same  time  informed  bin 
that  the  interest  had  not  been  paid.  It  is  evident,  more 
over,  that  the  mortgagor  recognised  the  receipt  as  a  valic 
subsisting  instrument  in  the  hands  of  Angleman,  and  thai 
lie  paid  a  valuable  consideration  to  get  it  out  of  his  hands 
after  the  title  had  been  made  to  Vail.  Adopting  this  as 
the  true  theory  of  the  case,  justified  by  the  weight  of  the 
evidence,  there  is  no  room  for  question  that  Vail  holds 
these  premises  clear  of  the  charge  of  the  interest  iu  con 
troversy.  It  was  no  encumbrance  on  the  lands  while  the 
title  remained  in  Angleman,  and  from  Angleman  th< 
title  passed  in  the  same  condition  to  Vail. 

In  either  aspect  of  the  case,  Vail  is  entitled  to  a  credL 
upon  the  mortgage  for  the  four  years'  interest  specified  ii 
the  receipt.  If  the  mortgagee  suffers  loss,  his  cstat* 
must  look  to  the  mortgagor  for  indemnity. 

No  costs  will  be  allowed  as  against  either  party  in  fiivoi 
of  the  other;  not  against  the  defendant,  for  he  has  been 
successful  in  his  defence  upon  the  matter  in  controversy, 
and  because  no  more  has  been  recovered  against  him  than 
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he  offered,  and  was  willing  to  pay  before  the  commence- 
ment of  the  Buit;  not  against  the  complainant,  because 
no  legal  tender  or  appropriation  was  made,  and  he  was 
compelled  to  resort  to  equity  to  establish  his  right  and 
recover  the  amount  due  upon  the  mortgage.    At  the  time 
of  the  tender,  and  as  a  condition  of  the  payment  of  the 
money,  the  defendant  demanded  a  surrender  of  the  bond 
and  mortgage.     This  clearly  rendered  the  tender  ineftec- 
tual,  either  to  stop  the  accruing  of  interest  or  to  entitle 
the  defendant  to  costs.    Gammon  v.  Sione^  1  Veaey^  sen. 
839;  Beames*  Equity  Costs,  45,  and  cases  cited  in  note  q. 
See  also  Hovenden's  note  to  Lord  Cranstown  v.  Johnston^  3 
^^e^ey  170. 

The  amount  tendered  merely  satisfied  the  claim  of  the 
Mortgagee  against  the  mortgaged  premises  in  the  hands 
^f  tbe  purchaser.  It  did  not  extinguish  his  claim  against 
^t^e  mortgagor.  The  interest  in  dispute  has  never  been 
reoeived  by  the  mortgagee.  The  mortgagor,  as  it  ap- 
P^aia  by  his  own  evidence,  obtained  the  receipt  for  the 
^^  Merest  upon  a  promise  to  pay  it,  which  he  never  per- 
fi>i*ined.  Tbe  mortgagee,  therefore,  was  entitled  to  retain 
^t^^  bond  for  the  purpose  of  enforciiig  his  claim  against 
^o  mortgagor. 

Decree  accordingly. 


Asa  McPhbrson  vs.  George  HotrsBL. 

p*irson  lyuTchBsing  pendente  lite  is  subject  to  all  the  equities  of  the  pereoil 
Under  whom  he  claims. 
^  ft  foreclosure  suit,  tbe  costs  incurred  by  the  complainant  in  resisting  a 
Motion  on  the  part  of  the  mortgagor  to  set  aside  the  execution  will  be 
Ordered  paid  out  of  the  surplus  money  in  preference  to  the  claim  of  a 
Purchaser  of  the  mortgaged  premises,  who  takes  title  from  the  mortgagor 
ftfter  the  decree  and  before  the  motion  to  set  aside  execution^ 
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Van  Sf/ckel,  for  motion. 
Allen,  contra. 

The  Chancellor.  On  the  12th  of  July,  1860,  a  fiuaK 
decree  was  made  in  this  cause  for  the  foreclosure  and  sate 
of  mortgaged  premises,  and  execution  issued  thereon. 

On  the  25th  of  Jul}',  1860,  subsequent  to  the  decree^ 
and  issue  of  execution,  Ilousel  conveyed  the  mortgage<S 
premises  in  fee  to  Asa  Snyder. 

Subsequent  to  the  date  of  this  deed,  on  the  30th  or: 
August,  18G0,  Housel,  the  defendant  in  execution,  ob-- 
taiued  a  rule  to  show  cause  why  the  execution  should  no 
be  set  aside,  the  decree  opened,  and  the  defendant  admitn 
ted  to  defend  the  suit.  On  the  18th  of  October,  the  ml  - 
to  show  cause  was  discharged  with  costs,  and  the  sheri  -^ 
ordered  to  proceed  to  a  sale  of  the  mortgaged  premis^j- 
according  to  the  command  of  the  execution.  On  the  20rii 
of  October,  the  deed  to  Snyder  was  recorded. 

The  mortgaged  premises  having  been  sold,  ami  the 
surplus  money  brought  into  court,  Snyder,  the  owner  of 
the  mortgaged  premises,  asks  that  the  surplus  money  be 
paid  to  him.  The  complainant  in  the  suit  has  also  filed 
his  petition,  asking  that  out  of  the  surplus  moneys  arising 
from  the  sale  he  should  be  paid  and  satisfied  his  taxed 
costs  incurred  in  obtaining  the  discharge  of  the  rule  to 
show  cause  why  the  decree  should  not  be  opened. 

The  material  facts  are  agreed  upon  by  the  counsel  of 
the  respective  petitioners. 

The  only  question  is,  whether  the  complainant  in  the 
foreclosure  suit  is  entitled  to  have  the  costs  incurred  by 
him  in  setting  aside  the  rule  to  show  cause  paid  out  of 
the  proceeds  of  the  sale  of  the  mortgaged  premises. 
These  costs  are  clearly  a  part  of  the  cost  of  the  foreclo- 
sure suit,  necessarily  incurred  by  the  mortgagee  in  en- 
forcing his  remedy  against  the  mortgaged  premises.  Had 
the  rule  to  show  cause  been  obtained  before  the  execu- 


FEBRUARY  TERM,  1861.  301 


McPhereon  v.  Ilousel. 


)n  issued,  the  costs  of  discharging  it  would  have  beea 
eluded  in  the  execution  as  a  part  of  the  sum  to  be 
iried.  The  complainant's  equitable  right  to  the  costs  is 
it  altered  by  the  fact,  that  the  rule  to  show  cause  was 
•taiued  after  execution  issued.  As  between  the  com- 
ainant  and  the  defendant  in  the  suit,  the  complainant^s 
jbt  to  be  paid  his  costs  out  of  the  proceeds  of  the  sale 
clear. 

But  it  is  insisted,  on  behalf  of  the  alienee  of  the  mort* 
gor,  that  having  purchased  the  premises  after  final  de- 
?e,  and  fieri  facias  issued  thereon,  he  took  the  premises 
bject  only  to  the  encumbrance  of  the  decree  and  exe- 
tiou ;  and  that  to  impose  upon  the  estate  conveyed  the 
sts  subsequently  created  would  encumber  the  estate 
iiveyed  with  the  costs  of  the  litigation  of  the  grantor, 
:er  he  had  parted  with  the  title. 

But  the  rule  is  well  settled,  that  a  person  purchasing 
rulentc  lite  is  treated  as  a  purchaser  with  notice,  and  is 
bject  to  all  the  equities  of  the  person  under  whom  ho 
lims,  and  ho  who  purchases  during  the  pendency  of  the 
it  is  bound  by  the  decree  that  may  be  made  against  the 
rsou  from  whom  he  derives  title;  and  the  litigating 
rties  are  exempted  from  taking  any  notice  of  the  title 
acquired.  >S»ory'5  -B/.  PL  §  156 ;  1  Story's  Eq.  Jar,  §  406. 
It  seems  to  follow,  as  a  necessary  consequence,  that  the 
.enee  of  mortgaged  premises,  during  the  pendency  of 
?uit  for  foreclosure  and  sale,  takes  title  subject  to  the 
irtheu  of  all  the  costs  which  may  be  incurred  by  the 
ortgagcc  until  the  final  determination  of  the  cause. 
The  fallacy  of  the  opposite  argument  consists  in  as- 
ming  that  the  decree  is  the  termination  of  the  suit,  and 
at  determines  all  the  costs  for  which  the  alienee  can  be 
gitimately  liable.  But  the  mortgagor  is  entitled  to 
ntest  the  validity  of  the  decree^  either  by  applying  to 
is  court  to  set  it  aside  or  by  appeal  to  a  higher  tribunal ; 
id  in  either  event  the  costs  of  this  further  litigation  form 
legitimate  part  of  the  costs  of  the  suit,  which  the  mort^ 
Vol,  il  2  c 
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gagee  is  entitled  to  have  satisfied  out  of  the  proceeds  of  ^^5*J 
the  sale  of  the  mortgaged  premises.     The   purchaser,      ^^ 
during  the  pendency  of  the  suit,  took  subject  to  all  the      ^ 
rights  of  the  parties  litigant,  and   subject   also   to  all      JD 
burthens  created  in  the  exercise  of  those  rights.    If  the     ^ 
mortgagor,  by  the  sale,  parted  with  all  his  interest  in  the      ^ 
equity  of  redemption,  and  had  no  legal  or  equitable  right      =: 
further  to  controvert  the  claims  of  the  mortgagee,  it  would 
have  been  competent  for  his  alienee  to  protect  his  inter- 
ests by  applying  to  the  court  to  prevent  further  litigation. 
But  so  far  as  appears,  the  litigation  in  this  case  subse- 
quent to  the  conveyance  by  the  mortgagor  may  have  been 
at  the  instance  of  the  alienee,  as  it  would  obviously  have 
enured  to  his  benefit  had  it  proved  successful.    But, 
however  this  may  be,  there  is  no  pretence  that  the  com- 
plainant in  the  suit  had  any  notice  of  the  alienation,  or 
that  any  objection  was  interposed  to  the  continuance  of 
the  litigation  upon  that  ground;  on  the  contrary  the 
transfer  of  the  title  was  secret,  the  conveyance  not  beingr 
put  upon  record  until  after  the  final  order  in  the  cause. 
The  complainant  is  entitled  to  his  costs,  pursuant  to 
the  prayer  of  his  petition,  and  also  the  costs  of  the  present 
application,  out  of  the  surplus  money  arising  from  the 
sale.    The  balance,  if  any,  is  due  to  the  purchaser  of  the 
equity  of  redemption. 


Isaac  Van  Kuren  vs.  The  Trenton  Locomotivb  asd 
Machine  Manufacturing  Company  and  others. 

A  nice  or  doubtful  question  of  law  will  not  be  decided  on  a  motion  to  dw- 
solve  an  injunction,  but  will  be  reserved  for  the  final  hearing. 

An  injunction  restraining  interference  with  the  complainant  in  the  exerciM 
of  bis  rights  as  a  partner  of  the  defendants  will  be  dissolved  on  the  cleir 
averment  in  the  answer,  that  the  partnership  was  dissolved  by  mutuil 
consent. 

Can  a  corporation  enter  into  a  copartnership  ?    Query. 
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DutcheTj  for  complaiuaiit 
Beasley^  for  defendants. 

The  Chancellor.  The  defendants  ask  a  dissolution  of 
ie  injunction  on  the  ground  that  the  equity  of  the  bill  is 
enied  by  the  answer. 

The  material  charges  of  the  complainant's  bill  are,  that 
a  the  20th  of  January,  1860,  an  agreement  was  entered 
ito  between  the  complainant  and  the  company,  by  virtue 
:'  which  the  complainant  and  the  company  agreed  to 
irry  on  the  foundry  business  upon  the  following  terms*v 
The  company  agreed  to  furnish  their  foundry,  with  all 
5  fixtures,  maphinery,  facilities,  power,  wharf  room, 
isks,  and  pattern  room,  for  the  purpose  of  manufactur- 
g  iron  castings,  for  the  sum  of  $4000  per  annum,  to  be 
lid  out  of  the  undivided  proceeds  of  the  business ;  addi- 
>nal  tools  to  be  at  the  joint  account  of  the  foundry. 
The  company  were  to  furnish  the  necessary  capital  to 
Try  on  the  business,  to  use  the  car  wheels  of  complain- 
it's  patent,  and  to  take  from  the  foundry  all  other  iron 
istings  used  in  their  business  at  the  regular  market 
pices. 

The  complainant,  on  his  part,  agreed  to  give  the  corn- 
any  the  exclusive  right  to  manufacture  and  sell  his 
atent  railroad  car  wheel  and  Hurlbert's  patent  plows,  to 
efend  the  patents  in  all  cases,  and  to  give  his  personal 
nd  faithful  attention  to  the  foundry  concerns. 

The  net  profits  of  the  business  to  be  equally  divided 
etween  the  parties. 

The  agreement,  unless  sooner  annulled  by  mutual  con- 
ent,  to  be  binding  for  twelve  years. 

On  the  31st  days  of  June  and  December,  in  each  year, 
n  account  of  stock  to  be  taken,  an  account  current  to  be 
lade  up,  and  the  net  profits  to  be  equally  divided  be- 
kveen  the  parties.  At  the  close  of  the  contract,  an  ac- 
ount  of  the  stock  and  joint  liabilities  was  to  be  taken  by 
be  parties,  and  an  equal  division  of  profits  made.    The 
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agreement  contains  other  provisions,  but  theBe  are  alK  -11 
that  are  pertinent  to  the  present  inquiry. 

The  bill  further  charges,  that  this  agreement  consti — i 
tuted  the  complainant  a  partner  with  the  defendants,  and-K-zd 
liable  for  the  debts  of  the  concern ;  that  the  agreement  is-^st  s 
still  in  force ;  that  the  complainant,  in  pursuance  of  the^^w 
contract,  took  charge  of  the  foundry  on  the  15th  of  Marcfa,.^.  ., 
1860,  and  transacted  the  business  in  the  name  of  L  Van  m^^ 
Kuren  and  Company ;  that  the  net  profits  of  the  business,^^  , 
up  to  the  Ist  of  January,  1861,  are  §4916.48,  one  half  o^fc^f 
which  is  justly  due  to  the  complainant  from  the  machine 
company  for  his  share  of  the  profits  of  the  castings ;  that 
there  is  due  to  the  employees  and  workmen  in  the  foundry:^^^' 
about  §1500,  payable  out  of  the  proceeds  of  the  foundry 


business,  which  sum  has  been  charged  in  account  by  th^^ 
machine  company  to  Van  Kuren  k  Co.,  but  has  never=a 
been  paid ;  and  that  the  complainant,  the  agreement  r^  - 
niaining  in  full  force,  has  been  forcibly  excluded  from  th^^ 
management  of  the  foundry  and  of  his  interest  as  a  part- 
ner in  the  business;    that  the  partnership  property  xs 
taken  by  the  machine  company  without  the   paymeot 
of  the   debts  of  the   concern  or    of  the  complainant's 
share  of  the  property ;  and  that  the  company  are  in- 
solvent and  unable  to  pay  their  just  debts,  and  if  per- 
mitted to  take  possession  of  the  foundry  property,  the 
complainant  will  be  unable  to  recover  either  the  amount 
due  to  him  or  the  means  necessary  to  pay  the  debts  of 
the  concern. 

The  material  averments  of  the  bill  which  constitute 
the  complainant's  equity,  and  upon  which  hia  right  to  a 
continuance  of  the  injunction  rests,  are — ^ 

1.  That  the  complainant  was  and  is  a  partner  of  the 
defendants,  and  that  he  is  entitled  to  the  aid  of  the  court 
to  protect  him  in  the  oxerciae  and  enjoyment  of  his  rights 
as  partner. 

2.  That  if  the  partnership  or  agreement  is  determined, 
he  is  entitled  to  the  sum  of  $2458.21,  aa  hia  share  of  tbo 


FEBRUARY  TERM,  1861.  805 

Van  Kuren  v.  Trenton  Locomotive  and  Machine  Manufacturing  Co. 

3fit8  of  the  concern,  and  to  be  protected  against  liabili- 
s  for  its  debts,  and  that  the  defendants  should  there- 
•e  be  restrained  from  diverting  the  property  of  the 
mdry  to  the  purposes  of  the  machine  company,  until 
account  can  be  taken  and  the  foundry  debts  satisfied, 
[t  is  objected — first,  that  a  corporation  has  no  power  to 
m  a  partnership  with  an  individual  to  carry  on  the 
siness,  or  a  part  of  the  business,  for  the  transaction  of 
icb  the  company  were  incorporated.  I  do  not  think 
Lt  this  objection,  even  if  it  be  well  founded,  should 
111  the  defendants  upon  the  present  motion.  A  nice  or 
abtful  question  of  law  should  be  reserved  for  final 
iring.  It  is  clear  that  these  defendants  have,  under 
or  of  this  contract,  had  the  services  of  the  complainant 
1  the  use  of  his  patents  for  the  greater  part  of  a  year, 
1  they  admit  that  he  has  received  no  remuneration 
atever.  Under  such  circumstances,  a  court  of  equity 
uld  not  sufier  the  defendants,  except  in  a  perfectly 
ar  case,  to  withdraw^  the  property  from  the  protection 
the  court  upon  the  allegation  that  they  had  no  power 
make  the  contract. 

For  the  purposes  of  this  motion,  it  will  be  assumed, 
3refore,  that  the  corporation  had  the  legal  power  to 
?ate  the  partnership. 

Does  the  agreement  in  fact  create  a  partnership  ?  The 
swer  of  one  of  the  defendants,  as  a  matter  of  opinion 
d  belief,  denies  that  the  agreement  does  constitute  a 
rtnership.  It  is  a  mere  inference  or  conclusion  of  law, 
d  not  a  matter  of  fact,  and  therefore  not  properly  a 
nial  of  the  equity  of  the  bill. 

It  seems  too  clear  to  admit  of  dispute  that  the  instru 
ent,  in  its  legal  effect,  does  create  a  partnership,  and 
nder  the  complainant  liable  for  the  debts  of  the  con 
rn,  and  that  not  only  as  to  third  parties,  but  as  between 
e  parties  themselves.  The  joint  concern  pay  the  ma- 
line  company  $4000  per  annum  for  the  rent  of  the 
uu^ry  and  its  appurtenances.    The  machine  company 

2  c* 
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furnish  the  capital.    The  complainant  contributes  htX^  -^^ 
1  services  and  the  use  of  his  patents ;  at  the  close  of  th^  -*^^ 
1  concern  an  account  is  to  be  taken  by  the  parties  of  th^  -^^^ 
{joint  stock  and  joint  liabilities^  and  an  equal  division  oi-^i^f 
/ .''  profits  to  be  made.     Can  the  legal  and  essential  ingredi-  M^  i- 
/    cuts  of  a  partnership  be  more  clearly  stated  ?    It  is  nrgeili^d 
that  tlie  parties  did  not  intend  to  create  a  partnership,  be-  ^^• 
cause  the  term  partners  or  partnership  is  no  where  useCz^ 
\  in  the  instrument.     It  may  be  urged,  with  equal  troth-    m^ 
that  the  term  foreman  or  superintendent,  or  any  othei^  r 
term  which  might  indicate  the  precise  character  of  the 
complainant's  employment  is  carefully  avoided,  so  that  the 
;  intent  of  the  parties  must  be  ascertained  from  the  legaT 
1  effect  of  the  instrument,  and  not  the  names  employed  bj^^y 
\  the  parties.    In  legal  efiect  the  instrument  constituted  ^^sa 
\partner8hip. 

Does  that  partnership  continue  ?    Upon  this  point  the 
answer  of  both  defendants  is  full,  direct,  and  unequivocal 
They  both  say  that  it  was  agreed  by  the  complainant  ant 
the  defendants,  acting  for  the  company,  that  the  busiues 
connection  created  by  the  agreement  should  cease  aut 
determine  on  the  31st  day  of  December  last,  and  that  ai^** 
account  of  stock  should  be  taken,  and  a  settlement  mad^^^iJ 
u[>  to  that  time,  in  accordance  with  the  provision  of  th^^3 
article  of  agreement.    This  is  not  new  matter.    Thecoma  - 
plaiuant,  in  his  bill,  directly  charges  that  the  contract  "^ 
between  him  and  the  company  is  still  in  full  force  an^^T 
effect,  never  having  been  closed  or  annulled  by  the  partie  ^ 
thereto.     The  answer  upon  this  point  is  directly  respoi^. 
pive  to  the  charge  of  the  bill.     The  agreement,  whether  it 
constituted  a  partnership  or  not,  was,  by  its  terms,  to 
continue   for  twelve  years,  unless   sooner  annulled  by 
mutual  consent;  and  the   defendants  clearly  could  not 
determine  the  contract  of  their  own  motion,  and  forcib/r 
exclude  the  defendant  from  the  possession  and  enjoyment 
of  his  rights.     Against  this  wrong  the  injunction  was 
designed  to  protect  him.    Upon  this  point  the  equity  of 
the  bill  is  fully  denied  by  the  answer. 
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The  answer  also  denies  that  there  is  any  money  what- 
2r  due  to  the  complainant  from  the  foundry  concern, 
his  share  of  the  net  profits ;  but,  on  the  contrary,  they 
sr  that  the  business,  during  the  whole  time  of  its 
magement  by  the  complainant,  occasioned  a  constant 

fS. 

The  only  remaining  ground  of  equity  in  the  bill  is,  that 
3  complainant,  by  reason  of  the  contract,  is  liable  for 
bts  due  on  the  foundry  account  to  the  workmen.  The 
1  does  not  allege  the  existence  of  any  other  debts  than 
3se  due  to  the  workmen.  The  answer  admits  that  there 
due  to  the  workmen  the  sum  of  8842.08,  but  alleges 
it  it  is  a  debt  of  the  machine  company  alone,  in  whose 
me  all  the  contracts  were  made,  and  by  whom  work- 
?n  were  furnished  to  carry  on  the  operations  of  the 
mdry.  But  admitting  the  case  made  by  the  bill  upon 
!s  point  to  be  uncontradicted,  assuming  that  there  is 
e  to  the  workmen  the  sum  of  ?1500,  as  charged  by  the 
mplainant,  and  that,  by  reason  of  the  partnership,  he  is 
may  be  liable  for  the  amount,  it  constitutes  no  ground 
•  sustaining  the  injunction  and  continuing  the  com- 
linant  in  the  possession  and  control  of  the  property. 
le  utmost  that  he  could  ask  for  his  protection  would 
the  appointment  of  a  receiver. 

The  court  may  doubtless,  in  the  exercise  of  a  sound 
icretion,  continue  the  injunction  to  the  hearing  not- 
thstanding  the  equity  of  the  bill  is  denied  by  the 
swer.  But  this  is  clearly  not  a  case  for  the  exercise  of 
ch  discretion.  On  the  contrary,  it  is  obvious  that  the 
utinuing  of  the  injunction  and  keeping  the  complainant 
the  possession  and  management  of  the  foundry,  as  the 
3e  now  stands  before  the  court,  would  lead  to  serious 
ibarrassment  to  the  business  of  the  defendants  without 
y  corresponding  benefit  to  the  complainant. 
The  injunction  must  be  dissolved  with  costs. 
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Jacob  S.  Laroe  and  others  vs.  Marcus  B.  Dotjolass,  sar— — :- 
viving  executor  of  Samuel  Laroe. 

The  law  ifj  well  settle*!  in  this  state,  that  when  executors  jointly  settle  thei-      mt 
final  account  they  are  jointly  liable  for  the  balance  so  ascertained. 

In  i-uoh  case  the  parties  interested  may  rely  on  the  settlement,  and  are  mv      ^— t 

driven  to  a  discovery  in  who:*©  handa  the  funds  are  or  in  what  prof»or 

ti'.»n  tho  executors  arc  liable. 

It  a  trustee,  by  his  own  negligence,  suffers  his  cotrustee  to  receive  an  J 
waste  the  trust  fund,  when  he  had  the  means  of  preventing  such  receip  ■  t 
and  wa.stc  by  the  exerci.se  of  reasonable  care  and  diligence,  he  will  i-^^i 
Fuch  case  bo  held  personally  responsible  for  the  loss. 


Keasby,  for  complainants. 
Bradley y  for  defendant. 

The  Chancellor.    This  bill  is  filed  by  two  of  tin 
children  and  legatees  of  Samuel  Laroe,  deceased,  agains 
his  surviving  executor,  for  an  account  of  the  estate  an 
the  recovery  of  legacies  bequeathed  by  the  will  of  Xhc^^ 
testator. 

The  evidence  in  the  cause  satisfactorily  establishes  th^^ 
following  facts.  Samuel  Laroe,  the  testator,  died  on  th^^ 
2d  of  May,  1828.    By  his  last  will,  after  making  bequest^^ 

to  his  younger  children,  he  directs  his  real  and  personal 

estate  to  be  sold  on  the  death  or  marriage  of  his  widow^ 
and  to  be  divided  equally  among  all  his  children.    Mar- 
cus B.  Douglass  and  James  S.  Laroe,  the  eldest  son  oi 
the  testator,  were  appointed  executors.    The  widow  died^ 
on  the  5th  of  March,  1831.    The  executors,  having  made^ 
sale  of  tho  real  and  personal  estate,  exhibited  their  joint:^ 
account  for  settlement  to  the  Orphans  Court  of  the  county^ 
of  Morris  at  March  terra,  1836.    By  the  decree  of  settle — 
ment  there  was  ascertained  to  be  a  balance  in  the  hand=f 
of  the  executors  sufficient,  after  satisfying  all  the  specific? 
'egacies,  to  leave  a  fund  for  distribution  among  all  the 
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ildren  pursuant  to  the  will.  Tho  homestead  farm  was 
Id  and  conveyed  by  tho  executors,  in  1834,  to  John  and 
3ram  Laroe,  two  of  the  testator's  sons.  At  the  date  of 
is  sale,  three  of  the  testator's  children  were  minors,  and 
t  entitled,  by  the  terms  of  the  will,  to  their  respective 
ares  of  the  estate.  To  secure  their  portions,  a  bond 
d  mortgage  was  given  by  the  purchasers  to  the  execu- 
rs,  in  the  sum  of  $1656.08,  conditioned  to  pay  to  the 
o  sons,  Peter  and  Jacob,  §613  each,  and  to  the  daughter, 
mnah,  §430.68,  when,  by  the  terms  of  the  will,  they 
ould  be  entitled  to  receive  their  respective  portions,  the 
:erest  in  the  meantime  to  be  paid  to  the  executors  or  to 
y  other  person  legally  authorized  to  receive  it.  This 
nd  and  mortgage  were  held  by  the  executors  at  tho  time 
their  final  settlement,  tho  children  still  being  in  their 
'nority,  and  constituted  a  part  of  the  estate  in  the  hands 
the  executors.  About  the  date  of  the  settlement  in  the 
ar  1830,  the  mortgagors  conveyed  the  farm  to  James  S. 
iroe,  one  of  the  executors  and  mortgagees,  the  mortgage 
bt  being  suffered  to  remain  as  a  part  of  the  purchase 
Dney,  and  the  mortgage  left  uncancelled  upon  record. 
t  this  period  the  bond  and  mortgage  were  in  the  hands 
Samuel  S.  Laroe,  who  appears  to  have  delivered  the 
nd  to  the  obligors,  but  retained  tho  mortgage.  On  the 
th  of  March,  1,840,  the  legatees  still  being  under  age, 
e  mortgaged  premises  were  conveyed  by  James  S. 
iroe  to  Alexander  Davis,  who  refused  to  take  title  until 
e  farm  was  free  from  encumbrance.  The  mortgage  was 
ereupon  surrendered  by  James  S.  Laroo,  and  on  the  1st 
April  was  cancelled  of  record. 

In  the  spring  of  1850,  the  farm  was  sold  and  conveyed 
•  Alexander  Davis  to  Brown  and  Bigelow.  Jacob 
iroe,  one  of  the  complainants  and  one  of  the  cestui  que 
ists  under  the  mortgage,  objected  to  the  sale ;  but  after 
consultation  the  objection  was  waived,  and  the  title 
rmitted  to  be  made.  In  the  fall  of  1850,  James  S. 
iroe,  one  of  the  executors,  left  the  state  of  New  Jersey 
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and  weut  to  Texas,  where  he  died  on  the  18th  of  March, 
1854.  On  the  9th  of  Juue,  1854,  this  bill  was  filedl. 
against  Marcus  B.  Douglass,  the  surviving  executor,  focr 
the  recovery  of  the  shares  of  Jacob  and  Hannah,  two  otf 
the  legatees  and  two  of  the  cestui  que  trusts  under  the= 
bond  and  mortgage  taken  by  the  executors,  in  1834,  for= 
the  security  of  those  shares. 

Upon  this  state  of  facts  the  iSrst  and  most  materiaH 
question  in  the  cause  is,  whether  the  surviving  executoi^ 
is  liable  for  those  legacies  to  the  complainants,  admitting 
them  to  remain  unpaid.  The  bond  and  mortgage  given 
in  1834  for  the  security  of  the  legacies  were  made  to  the 


executors  jointly.    The  final  settlement  made  by  the  ex 

ecutors  in  1836  was  a  joint  settlement,  and  the  decre^^ 
finds  the  balance  to  be  in  the  hands  of  the  executors... 
Up  to  this  period  Douglass  appears  to  have  had  an  activ^^ 
participation  in  the  management  of  the  estate,  if  not  it^^ 

entire  control.     The  bond  and  mortgage   were  drawi ji 

by  him.  After  the  settlement  it  does  not  appear  that  hg==^ 
had  any  further  active  participation  in  the  business.    H^^ 

removed  from  the  neighborhood,  and  the  bond  and  mort 

gage  passed  into  the  hands  of  his  coexecutor. 

The  law  is  well  settled  in  this  state,  that  when  execu  — 
tors  exhibit  for  settlement  a  joint  account,  and  when,  bj?^ 
the  decree  of  the  Orphans  Court,  such  account  is  finallj^^ 
settled  and  allowed,  the  executors  are  jointly  charged  with*. 
the  balance  thus  ascertained  to  be  in  their  hands.     Th^ 
decree  is  in  the  nature  of  a  judgment.    By  the  terms  oC 
the  statute  it  is  conclusive  upon  all  parties,  none  of  whom 
will  be  permitted  to  set  up  any  matter  in  avoidance  of  its 
operation. 

This  doctrine  was  distinctly  announced  by  Chancellor 
Williamson  in  Dunn  v.  Executors  of  Dunn^  and  although 
that  decree  was  reversed  by  the  Court  of  Appeals,  the 
same  doctrine  was  subsequently  held,  and  the  principle 
upon  which  it  rests  distinctly  enunciated  by  Chancellor 
Vroom  in  Fenimore  v.  Fenimore^  2  Green's  Cluin.  R.  296^ 
and  note. 
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[f  the  executor  is  unwilling  to  incur  joint  liability  with 
coexecutor  he  may  avoid  it  by  accounting  separately 
the  funds  which  come  to  his  hands.    BeUerjeau  v. 
editors  of  Kotis^  1  South.  359. 

i  he  account  jointly,  and  submit  to  a  decree  finding  the 
ids  in  the  hands  of  the  executors  jointly,  the  parties 
crested  may  rely  on  the  decree,  and  are  not  driven  to 
5  necessity  of  discovering  in  whose  hands  the  funds 
,  or  in  what  proportion  the  executors  are  liable  for 
ir  loss. 

But  it  is  urged  that,  after  the  money  had  been  invested 
the  benefit  of  the  minor  legatees,  and  after  the  final 
tlement  of  the  estate,  the  executors  were  divested  of 
ir  character  and  liability  as  executors,  and  became 
ply  trustees  for  the  estates  of  the  minor  children.  If 
\  change  of  character  involves  a  change  of  liability  to 
legatees  it  will  be  difficult  to  sustain  the  position 
ler  upon  principle  or  upon  policy.  By  the  joint  set- 
aent  and  decree  thereon  they  are  jointly  liable  as  ex- 
tors.  Can  it  be  that  they  are  absolved  from  that 
ilitj  by  simply  loaning  the  money  in  their  own  names 
HB  executors  for  the  benefit  of  the  parties  entitled  ? 
^  bill  is  against  the  defendant  as  executor  for  the  re- 
ery  of  legacies.  He  has  not  been  divested  of  his  office 
absolved  from  his  duties  as  executor.  The  legacies 
e  never  been  paid  either  to  the  legatees  or  to  their 
(tees.  How,  then,  is  the  defendant  to  claim  exemp- 
L  from  liability  on  the  ground  that  he  is  not  executor 
a  trustee  7  Ko  such  defence  is  raised  or  suggested  by 
answer,  nor  does  it  seem  to  be  in  any  view  tenable, 
^ut  admitting,  for  the  sake  of  the  argument,  that  the 
jndant was. before  the  court,  not  as  executor  but  as 
irviving  trustee,  is  he  exempt  from  liability  in  that 
racter  ?  It  is  in  evidence  that  he  permitted  the  secu- 
38  for  this  money  to  be  taken  by  his  cotrustee,  by 
>in  they  were  afterwards  improperly  given  up  and  can- 
ed.   That  cotrustee  became  the  owner  of  the  mort« 
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gaged  premises.  In  his  liaDds  the  encumbrance  of  tli 
mortgage  debt  remained  upon  the  estate.  When  he  x^B^mm 
about  to  make  sale  Douglass  was  apprized  of  it,  and  not^  i- 
iied  the  intended  purchaser  of  the  encumbrance.    E^Ss 

cotrustee  thereupon  called  upon  Douglass,  informed  bin u 

that  he  could  not  make  sale  except  by  cancelling  th.^e 
mortgage,  and  that  he  would  pay  the  cestui  que  trusts.    II^Kf 
Douglass  did  not  consent  he  did  not  actively  oppose  tW.  e 
meditated  wrong.    lie  afterwards  wrote  to  the  clerk  czaf 
the  county,  requesting  him  not  to  suffer  the  mortgage  fcro 
be  cancelled  of  record.     He  received  a  reply  from  tla  « 
clerk,  that  if  the  mortgage  was  presented  to  him  cancell^</ 
he  did  not  know  that  he  could  refuse  to  cancel  it  o/* 
record.    He  had  then  full  knowledge  of  the  meditateci 
wrong,  and  ho  was  bound  to  interfere  actively  to  prevent 
it.     He  might  have  restrained  the  completion  of  the  saJe 
and  the  fraudulent  surrender  of  the  mortgage.  He  migh^ 
at  least,  have  given  notice  to  the  intended  purchaser  of 
the  nature  of  the  encumbrance  upon  the  property,  of  his 
dissent  from  the  cancellation  of  the  mortgage,  and  thus 
have  continued  the  equitable  lien  notwithstanding  the 
surrender  of  the  bond  and  the  fraudulent  cancellation  of 
the  mortgage.    But  the  evidence  shows  that  he  stood 
unresistingly  by  and  permitted  the  wrong  to  be  perpe- 
trated. 

The  rule  in  England  upon  this  subject  is  very  strict. 
Where  several  trustees  arc  appointed,  and  have  accepted 
the  trust,  it  is  the  duty  of  each  one  to  protect  the  trust 
property  from  the  acts  of  his  colleagues  ;  and  if,  throogli 
the  neglect  of  this  duty,  any  of  the  trustees  have  beea 
enabled  to  misappropriate  or  otherwise  occasion  any  loss 
to  the  trust  estate^  the  others,  as  a  general  rule^  will  be  per- 
sonally answerable  to  the  cestui  que  trusts  for  the  amount 
of  the  loss,  although  they  had  not  been  engaged  in  or 
benefited  by  the  breach  of  trust. 

So  if  a  trustee  stand  by  and  suffer  his  cotrustee  .to 
retain  the  exclusive  possession  and  control  of  the  trust 


FEBRUARY  TEIfM,  1861.  818 

Laroe  v.  Douglass. 

(Is,  and  they  are  lost  or  wasted  by  the  cotrustee,  the 
acting  trustee  will  be  decreed  personally  to  make  good 
loss.     Hill  on  Trustees  309. 

'he  rule,  as  stated  by  Mr.  Justice  Story,  is  somewhat 
rigid.     A  trustee  must  act  with  reasonable  diligence, 
in  case  of  a  joint  trust  must  exercise  due  caution  and 
ilance  in  respect  to  the  approbation  of  and  acquies- 
ce in  the  acts  of  his  cotrustees ;  for  if  he  should  deliver 
r  the  whole  management  to  the  others,  and  betray 
ine  indiftercnce  or  gross  negligence  in  regard  to  the 
'rests  of  the  cestui  qut  trusts^  he  will  be  held  responsi- 
2  Ston/s  Eq.  §  1275. 

0  if  a  trustee,  by  his  own  negligence,  suffers  his  co- 
itee  to  receive  and  waste  the  trust  fund  when  he  has 
means  of  preventing  such  receipt  and  waste  by  the 
rcise  of  reasonable  care  and  diligence,  he  will  in  such 
5  be  held  personally  responsible  for  the  loss.     Utory's 

§  1283. 

:',  therefore,  the  defendant  could  divest  himself  of  the 
racter  of  executor,  it  is  not  perceived  how,  under  the 
lence  in  this  case,  he  could  be  relieved  from  liability, 
'he  claim  is  not  barred  by  the  statute  of  limitations^ 
can  it  be  rejected  as  a  stale  claim,  not  entitled  to  the 
:ection  or  favor  of  a  court  of  equity.  One  of  the  com- 
nants  came  of  age  in  1841,  the  other  in  1845.  Pay*- 
its  were  made  by  one  of  the  executors  on  account  of 

1  the  claims  as  late  as  1850,  a  short  time  before  he 
lly  lefl  the  state.  The  bill  was  filed  against  the  sun* 
ug  executor  in  1854,  within  three  months  after  the 
:h  of  James  8.  Laroe,  and  within  four  yeat^  of  the 
5  of  the  last  payment. 

.moug  the  various  grounds  of  defence  presented  upoa 
argument,  it  was  urged  that  Douglass  was  discharged 
1  liability  on  the  ground  that  at  the  sale  of  the  mort* 
2d  premises  by  Davis,  Jacob,  one  of  the  complainants, 
jctcd  to  the  sale,  but  afterwards  waived  his  olyection, 
consented  (in  the  language  of  the  wituess)  to  look  to 

OL.  II.  2  B 
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his  brother  James  for  the  balance  of  his  share  of  1^ 
father's  estate.    If  the  mortgage  had  been  cancelled, 
the  equitable  lien  of  the  cestui  que  trusts  upon  the  mor*  *- 
gaged  premises  released  by  their  own  act,  there  migl':*^^ 
have  been  some  weight  in  the  objection.     But  this  saX  e 
took  place,  and  the  alleged  conversation   occurred  i  "■! 
1850,  ten  years  after  the  mortgage  had  been  cancelled  1>  ^ 
the  consent,  express  or  implied,  of  both  the  mortgagees^, 
and  when  the  lien  of  the  mortgage  debt,  legal  or  equit£2«- 
ble,  was  entirely  extinguished.   The  objection  or  consen  ^ 
therefore,  of  the  cestui  que  trusts  to  the  sale  was  nugator^  j 
and  could  affect  no  existing  right.    Nor  could  his  agre<*^ 
ing  to  look  to  his  brother,  and  not  to  the  land,  release  th^  e 
coexecutor  from  any  existing  liability.    The  coexecutc^r 
was  not  present,  and  the  statement  was  made  with     a 
totally  different  purpose  in  view.     It  is  highly  probable 
that,  at  the  time,  the  legatee  was  ignorant  that  the  coex 
ecutor  was  in  any  wise  liable  for  the  legacies  due  frozB 
the  estate. 

The  evidence  now  before  the  court  does  not  show  that 
the  legacies  have  been  paid  in  full.  The  complainants 
are  entitled  to  an  account.  There  must  be  a  reference  to 
a  master  to  ascertain  the  amount,  if  any,  due  to  the  com- 
plainants respectively. 


Zabriskie  r^.  The  Jersey  City  and  Bergen  Bailboad 

Company. 

A  court  of  equity  will  grant  an  injunction  to  restrain  a  public  nuisance  »t 

the  instance  of  a  party  who  sustains  a  special  injury. 
But  a  mere  diminution  of  the  value  of  the  property  of  the  party  compUio* 

ing  by  the  nuisance,  without  irreparable  mischief,  will  not  furniab  any 

foundation  for  equitable  relief. 
The  location  of  a  railroad  through  a  public  street  in  a  line  not  warranto 

by  law,  will  not  be  enjoined  at  the  instance  of  the  owner  of  an  uoia- 

proved  building  lot  sufifering  no  present  detriment. 
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Wearty  for  complainant 
Zabriskie^  for  defendants. 

The  Chancellor.  The  complainant  is  the  owner  of 
four  building  lots,  on  the  south  side  of  Grand  street  in 
Jersey  City,  lying  between  Mill  creek  and  Varick  street. 
The  defendants  are  a  body  politic,  incorporated  by  an  act 
of  the  legislature  of  this  state,  approved  on  the  15th  of 
March,  1859,  with  power  to  construct  a  railroad  from  some 
point  on  the  Kill  Van  Kull,  at  or  near  Bergen  Point,  to 
the  Xewark  turnpike,  with  branches  extending  to  the 
ferries  south  of  the  city  of  Hoboken. 

By  an  ordinance  of  the  common  council  of  Jersey  City, 
approved  on  the  20th  of  December,  1859,  the  defendants 
were  authorized  to  lay  a  single  track  of  iron  rails,  not 
exceeding  a  gauge  of  4  feet  10  inches  in  width,  through 
the  centre  of  Grand  street,  from  its  junction  with  Wash- 
ington street,  to  the  westerly  boundary  of  the  city.  And 
by  an  act  of  the  legislature,  approved  on  the  17th  of 
March,  1860,  it  is  enacted  that  the  Jersey  City  and  Bergen 
Railroad  Company,  in  laying  their  rails  and  constructing 
their  roads  in  the  streets  of  Jersey  City,  shall  be  subject 
to  such  conditions  as  the  common  council  of  said  city, 
by  the  ordinance  granting  consent  to  lay  such  rails  and 
construct  such  road,  shall  have  imposed  or  shall  impose 
upon  said  company. 

That  part  of  the  defendant's  track  extending  through 
Grand  street  from  Grove  street  westerly  to  Mill  creek 
is  constructed  upon  the  road  of  the  Jersey  City  and  Ber- 
gen Point  Plank  Eoad  Company,  under  an  agreement  for 
that  purpose  between  the  two  companies.  The  plank 
road  was  constructed  upon  a  public  highway  by  authority 
of  an  act  of  the  legislature,  and  with  the  approbation  of 
the  townships  of  Bergen  and  Van  Vorst,  in  which  at  the 
time  the  road  was  located.  In  the  year  1855,  that  part  of 
Grand  street  between  Grove  street  and  Mill  creek  was 
included  within  the  limits  of  Jersey  City,  and  has  since 
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been  filled  in,  graded,  and  widened  by  the  city  authoriti    -i^ 
at  the  expense  of  the  owners  of  lots  upon  the  street 

The  railroad  track  was  laid,  and  the  cars  were  mnniir=::^«Dg 
upon  it,  previous  to  the  13th  of  July,  1860,  when  t1 — Jhe 
complainant's  bill  was  filed.  The  ffravamen  of  the  corrr~an- 
plaint  is,  that  the  railroad  track  is  not  laid  in  the  centE-  Tre 
of  Grand  street,  as  required  by  the  ordinance,  but  soul*^  th 
of  the  centre  line  of  the  street,  and  so  near  to  the  curl^  H- 
etone  as  to  bo  a  public  nuisance  and  an  irreparable  inju^rr  rv 

to  the  lots  of  the  plaintift*,  in  front  of  which  it  p:iRR< >c 

The  prayer  of  the  bill  is  that  the  defendants  may  be  e  n- 
joined  from  continuing  their  railroad  track  as  laid  dow  u^ 
and  from  running  the  cars  over  the  same. 

There  is  no  question  of  the  power  of  the  court  to  gra  -zit 
the  injunction  prayed  for  in  the  complainant^s  bill.  T  Ije* 
court  will  grant  an  injunction  to  restrain  even  a  puUIic 
nuisance  at  the  instance  of  a  party  who  sustains  a  speciij/ 
injury  from  such  nuisance.  Croicder  v.  Tinkler^  19  Vesci/ 
617 ;  Corning  v.  Loicerre,  6  Johns.  Clu  li.  439. 

It  is  equally  clear  that  the  track  of  the  railroad  through 
that  part  of  (irand  street  in  front  of  the  complainant's 
lots  is  not  located  in  compliance  with  the  requirements 
of  the  city  ordinance.  It  is  not  in  the  centre  of  the 
street,  as  the  ordinance  directs  it  shall  be  laid,  but  south 
of  it,  and  nearer  to  the  property  of  the  complainant. 

Nor  is  it  jverceived  that  the  fact,  that  the  railroad  track, 
in  that  part  of  the  city,  is  located  upon  the  plank  road 
by  virtue  of  an  agreement  with  the  plank  road  company 
can  excuse  or  justify  a  violation  of  the  city  ordinance. 
The  plank  road  was  laid  by  legislative  sanction  upon  a 
public  highway.  That  public  highway  has  since  been 
included  within  the  city  limits,  and  as  graded  and  widened* 
constitutes  one  of  the  city  streets.  It  must  be  subject,  as 
other  streets  are,  to  be  regulated  and  controlled  by  the 
city  authorities,  saving  to  the  plank  road  company  their 
corporate  rights  and  privileges. 

I  am  nevertheless  of  opinion  that  this  iiyauction  must 
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be  denied  because  the  nature  and  extent  of  the  injury 
complained  of  is  not  such  as  to  warrant  the  interference 
of  the  court. 

The  injury,  as  stated  in  the  complainant's  bill,  is  that, 
by  reason  of  the  construction  of  the  railroad  south  of  the 
centre  line  of  the  street,  and  near  to  the  line  of  the  curb, 
the  complainant  will  have  no  means  of  depositing  build- 
ing materials  on  the  street;  that  the  running  of  the  cars 
will  prevent  ready  access  to  the  complainant's  lots  with 
horses  and  carriages,  and  that  horses,  carriages,  and  carts 
will  not  be  permitted  to  stand  in  the  street  in  front  of  the 
complainant's  lots  for  the  purpose  of  receiving  and  dis- 
charging passengers,  goods,  and  merchandise,  and  carry- 
ing on  the  ordinary  business  of  life,  by  means  whereof 
the  complainant's  property  is  greatly  depreciated  in  value, 
and  the  complainant  deprived  of  the  ordinary  use  of  the 
same. 

At  the  time  the  bill  was  filed  the  complainant's  lots 
lay  west  of  the  improved  part  of  Jersey  City.  They  were 
located  in  a  salt  marsh.  There  was  not  a  building  or 
other  improvement  upon  either  of  them.  There  is  no 
improvement  upon  them  now,  so  far  as  appears  by  the 
evidence  in  the  cause,  except  a  frame  slaughter  house 
upon  one  of  them.  There  is  no  present  necessity  for  dis^ 
charging  passengers,  goods,  or  merchandise  there  in  such 
Qumbers  or  quantity  that  its  interruption  will  prove  a 
•erious  detriment  to  the  complainant's  rights.  The  com- 
plainant alleges,  indeed,  that  the  city  is  extending  in  that 
direction ;  that  buildings  are  erected  within  one  or  two 
blocks  of  it,  and  that  the  complainant  contemplates  build- 
ing at  no  remote  period.  It  is  obvious,  from  the  evidence, 
that  it  is  not  the  location  of  the  railroad  track  that  pro- 
duces the  injury  complained  of,  but  it  is  the  running  of 
the  cars.  The  rails  will  not  interfere  with  the  deposit  of 
building  materials  nor  with  the  lading  or  unlading  of 
merchandise.  It  is  the  running  of  the  cars  and  the  ne- 
cessity of  keeping  the  track  clear  for  their  frequent  pas- 

2d* 
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sage  that  creates  the  difficulty.    And  why  should  thj 
cars  be  stopped  running  to-day,  a  line  of  public  travel  b* 
interrupted,  and  the  public  convenience  be  prejudice^  ^ 
because  next  month  or  next  year  it  may  occasion  incoiMi^J- 
venicnce  or  loss  to  the  complainant?    This  aspect  of  th      -«e 
case  is  presented  very  clearly  in  the  complainant's  ow^    n 
evidence.     Mr.  Manners,  whose  opinion  as  an  intelligen  -^t 
witness  is  entitled   to  great    respect,  on  being  askec^^ 
whether  the  railroad,  as  located,  is  an  irreparable  iniur^     T 
to  the  complainant's  property,  answers — "  I  consider  itai^HD 
injury,  and  a  very  great  injury,  whenever  the  property  i       s 
built  upon  and  occupied  for  business."    An  ingeniou       s 
eftbrt  was  made  to  avoid  this  difficulty  by  attempting  t^mm 
prove  that  the  present  market  value  of  the  lots  was  «* 
riously  depreciated  by  the  location  of  the  track.     Th  -^ 
attempt  was  not  successful,  and  if  it  had  been  it  woul-^^ 
not  have  overcome  the  difficulty.    A  mere  diminution  c^»f 
the  value  of  property  by  the  nuisance,  withoHt  irrepar^Hi- 
ble  mischief,  will  not  furnish  any  foundation  for  equitd^ 
ble  relief.    Attorney.  General  v.  Kkhol^  16  Vcsey  842 ;       ^ 
Stwty's  Eq^*  §  925.    It  is  too  obvious  to  admit  of  disputz  e 
that  there  is  no  present  injury  to  the  plaintiff's  propert^^^ 
occasioned  by  the  location  of  the  road  or  the  running  ( — 3f 
the  cars,  which  warrants  the  interference  of  this  court. 

There  is  a  further  reason  why  this,  injunction  should  ti^e 
denied..  The  location  of  this  railroad  not  in  accordancnse 
with  the  city  ordinance,  is  charged  in  the  complainant^^  's 
bill  to  be  a  public  nuisance.  If  it  operates  as  prejudicial  -^J 
to  the  rights  of  property  owners  on  the  street  as  the  bS-  II 
alleges  it  is  a  public  nuisance,  and  indictable  as  suctzs.; 
and  yet  although  the  track  had  been  laid  for  months,  arr*  i 
the  road  in  active  operation,  it  does  not  appear  that  it  h  ^is 
ever  been  complained  of,  much  less  convicted  as  a  public 
nuisance.  It  is  a  settled  rule  of  the  court  in  cases  of 
public  nuisance  to  interfere  on  the  complaint  of  an  indi- 
vidual only  in  very  clear  cases  of  serious  and  specia/ 
injury  to  the  complainant.    It  ought  not  to  interfere  when 
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the  object  can  be  as  well  attained  in  the  ordinary  tribu- 
nals. Attorney  general  v.  New  Jers&y  Bailroad  and  Trans- 
portation Company y  2  Chrem's  Ch.  136;  Angel  on  Water- 
courseSj  §  566'. 

This  whole  subject,  moreover,  is  entirely  under  the 
control  of  the  city  council.  They  may  at  any  time  re- 
quire the  road  to  be  constructed  in  compliance  with  tlve 
ordinance.  The  presumption  is  that  they  will  do  so  when- 
ever its  present  location  works  a  great  public  or  private 
wrong.  In  the  mean  time,  there  can  be  no  necessity  for 
the  interference  of  this  court. 

The  injunction  must  be  denied  and  the  complainant's 
bill  dismissed  with  costs.^ 


C  A.SES 


ADJinXJED  IN 


THE  COURT   OF    CHANCER' 

OF  THE  STATE  OF  NEW  JERSEY, 

MAY  TERM,  1861. 


Philip  Gariss  vs.  Elias  L.  Qariss  and  others. 

In  case  of  a  bill  for  specific  performan-ce  of  an  agreement  for  the  sale  of 
land  containing  averments  of  a  parol  enlargement  of  the  time  of  pay- 
ment, possession,  and  the  erection  of  permanent  improvement^*,  the  ia 
junction  will  be  dissolved  upon  the  filing  of  an  answer  denying  thort^ 
averments. 

It  is  not  necessary  that  affidavits  annexed  to  answers  should  be  taken  uj^m 
notice,  or  that  copies  should  be  served  on  the  adverse  party. 

Where  a  motion  is  made  to  dissolve  an  injunction  upon  the  answer,  affi'lJ* 
vits  annexed  to  the  answer  can  only  be  read  in  reply  to  affidavits  a» 
nexcd  to  the  bill. 


Mc Carter y  for  motion. 

Kingman^  contra. 

The  Chancellor.  The  bill  was  filed  to  compel  the 
specific  performance  of  an  agreement  for  the  sale  ««<! 
conveyance  of  real  estate.  The  agreement  bears  date  on 
the  9th  of  April,  1851.  The  purchase  money  was  to  have 
been  paid  by  the  complainant,  and  the  deed  executed  to 


MAY  TERM,  1861.  821 

Qariss  v.  GsM^iss. 

lim  on  the  Ist  of  April,  1854.  The  purchase  money  was 
lot  paid  according  to  the  terms  of  the  agreement,  but  the 
•ill  charges  that,  by  a  parol  agreement  between  the  par- 
ies, the  time  of  performance  was  extended ;  that  the  de- 
sndant  continued  to  pay  interest  upon  the  purchase  mo- 
ey ;  that  he  remained  in  possession,  and  made  valuable 
iiprovements  upon  the  premises  upon  the  faith  of  the 
greement,  and  that  he  also  paid  a  part  of  the  principal 
f  the  purchase  money.  That  the  complainant  continued 
1  undisturbed  possession  of  the  premises  under  the 
greement  until  1859,  when  the  defendant,  Elias  L.  Gariss, 
Did  and  conveyed  the  premises  to  a  third  party,  who  took 
itle  with  full  knowledge  of  the  complainant's  equity,  and 
rho  now  threatens  forcibly  to  eject  the  complainant 
rom  his  possession.  The  bill  asks  a  specific  performance 
f  the  contract  and  an  injunction  to  restrain  the  defend- 
nts  from  interfering  with  the  complainant's  possession. 
?he  party  with  whom  the  agreement  to  purchase  was 
lade  and  the  party  to  whom  the  conveyance  has  since 
een  executed  have  answered  separately,  and  now  ask  a 
issolution  of  the  injunction. 

The  whole  equity  of  the  bill  rests  upon  the  allegations 
bat  there  was  a  part  performance  of  the  parol  agreement 
D  extend  the  time  for  the  execution  of  the  contract  of 
ale ;  that  the  complainant  continued  in  possession,  and 
aade  permanent  improvements  on  the  premises,  relying 
pon  the  faithful  execution  of  the  agreement. 

All  these  facts  are  fully  and  explicitly  denied  by  the 
nswers  and  by  the  accompanying  affidavits.  The  an- 
wer  of  Elias  L.  Gariss,  with  whom  the  original  contract 
ras  made,  denies  that  there  was  any  agreement  to  extend 
lie  time  for  the  payment  of  the  purchase  money ;  but 
vers  that  the  complainant,  having  failed  to  perform  the 
ontract  an  his  part  by  paying  the  purchase  money,  con- 
inued  in  possession  of  the  premises  as  a  tenant,  paying 
ent  from  the  first  of  April,  1854,  until  1859,  when,  the 
r^miae^  having  been  sold  to  a  third  partjr>  th^  complain- 
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ant  surreudered  possession  to  a  third  party,  who  has  sin^^  ce 
occupied  the  premises ;  that  the  building  erected  by  ttz^e 
complainant  was  designed  to  have  been  erected  upociiDn 
other  lands  belonging  to  the  complainant,  but  the  bou^K-n- 
dary  not  being  well  defined  was  erected  partly  upon  tk^   le 
lands  of  the  defendant.     The  mistake  having  been  di;.       g, 
covered,  the  defendant,  in  conveying  his  lot,  so  altere^^d 
the  boundary  as  to  leave  the  building  entirely  upon  ttzi^e 
complainant's  premises.     These  facts  are  fully  confirm^^rf 
by  the   answer  of  the   other  defendant.     There   is  i — mo 
ground  for  continuing  the  injunction. 

The  affidavits  annexed  to  the  answers  are  inadmissible  <>, 
It  is  not  necessary  that  affidavits  annexed  to  and  fil^rf 
with  the  answer  should  be  taken  upon  notice  or  tixat 
copies  should  be  served  upon  the  adverse  party.  But 
where  a  motion  is  made  to  dissolve  an  injunction  upon 
the  answer,  affidavits  annexed  to  the  answer  can  only  be 
used  in  reply  to  affidavits  annexed  to  the  bill.  JRidc  TA] 
§  4.  If  the  complainant  relies  upon  the  averments  of  the 
bill,  and  his  own  affidavit  in  support  thereof,  without  tbe 
aid  of  the  affidavits  of  third  parties  annexed  thereto, 
the  defendant  must  rely  solely  upon  his  answer  without 
resorting  to  the  affidavits  of  third  parties. 

The  injunction  is  dissolved  with  costs. 


The   ISTew  Jersey  Zinc   Company  vs.  The  New  Jersey 
Franklinite  Company. 

The  Boston  Franklinite  Company  vs.  The  New  Jkesey 
Zinc  Company. 

T!i«^  u^ual  and  apj^ropriate  meaning  of  tho  word  "premUea"  in  convey- 
ai'.N'S  is.  "  ihu  thing  <]enn.>?e(i  or  granted  by  tho  deed." 

It  is  the  infhxihle  ruk;  of  law  that  a  deed,  ej^cept  in  cases  of  latent ambi- 
gniiy,  must  be  construed  according  to  the  legal  effect  aud  meaning  of  ^ 
kTins  unaffected  by  extrinsic  ovidencd. 
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e  agreement  to  transfer  the  property  and  stock  of  an  incorporated 
pany  cannot  affect  its  legal  existence,  nor  will  the  actual  tran:»fer  ot* 
the  real  and  personal  estate  of  the  corporation,  incluJitig  the  stock 
If,  extinguish  its  charter. 

uifscx  Zinc  and  Copper  Mining  and  Mftnufacturing  Company  con- 
ed to  ihe  New  Jersey  Zinc  Company  "all  the  zinc  »nd  other  urep, 
pt  franklinite  and  iron  ores,  found  or  to  be  found  in  or  upon  certain 
nisos ;  the  title  and  interest  of  the  former  company  became  aftor- 
da  legally  vested  in  the  Boston  Franklinite  Company.  It  appeared 
t  the  two  ores,  zinc  and  franklinite,  existed  in  the  mine  in  close  me- 
nical  combination,  so  that  the  one  could  not  be  removal  without  the 
dT  ;  but  that  at  the  date  of  the  conveyance  the  masses  or  veins  on  tho 
:nises  in  question  were  regarded  and  known  as  frdnklinite.  JLU — 
hat  the  exception  in  tlie  deed  Was  not  limited  to  the  franklinite  and 
I  ores,  where  they  existed  separate  and  apart  from  the  zinc. 
Iiat  tho  grantor  retained  a  freehold  estate  in  the  thing  excepted,  and 
grantee  acquired  a  freehold  estate  in  the  thing  granted,  and  that  the 
IIS  "  zinc  ores"  and  "  franklinite  and  iron  ores"  were  used  as  a  descrip- 
i  of  the  land  granted  and  reserved. 

hat  in  construing  the  deed  reference  must  be  had,  in  order  to  ascer- 
1  the  intention  of  tho  parties,  to  the  existing  state  of  knowledge  of 
subject  matter,  the  received  meaning  of  the  terms  employed,  and  the 
ges  prevailing  at  the  date  of  the  conveyance. 

[hat  by  the  term  "  zinc  ores,"  as  used  in  the  deed,  was  meant  thoso 
as  in  which  the  ore  of  zinc  was  the  predominating  one,  and  by  frank- 
to  not  tho  pure  mineral  of  that  name,  which  was  never  found  except 
-mall  and  detached  specimens,  but  those  veins  in  which  franklinite 
dominated,  and  which  were  known  and  designated  as  franklinite  ore. 
:d  for  a  mine  with  mining  privileges  is  not  a  mere  license  to  take 
ly  ore,  or  the  grant  of  an  easement,  but  of  a  part  of  the  freehold. 
irt  of  equity  will  rarely  interpose  by  injunction  to  restrain  the  work- 
of  mines  until  the  right  is  established  at  law. 


amilton  and  McCarter^  for  Franklinite  Company. 

radley  and  Zabriskie^  for  Zinc  Company. 

HE  Chancellor.  On  the  24th  of  July,  1857,  the  New 
ey  Zinc  Company  filed  their  bill  in  this  court  for  an 
nction  to  restrain  the  New  Jersey  Franklinite  Com- 
f'  from  mining  and  carrying  away  zinc  ore,  to  which 
complainants  claimed  title,  from  part  of  a  tract  known 
he  Mine  Hill  farm,  in  the  county  of  Sussex.  The 
plainantSy  by  their  bill,  claimed  title  to  all  the  metals, 
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or  ores  containing  metals,  found  or  to  be  found  upon  the 
tract  in  question,  "excepting  the  metal  or  ore  called 
franklinite  and  iron  ores,  tcheji  it  exists  separate  from  the 
zinc.*'    They  insisted  that  the  true  intent  and  meaning  of 
the  several  indentures  under  which  they  claim  title  is, 
that  whenever,  on  the  said  premises,  there  is  an  admix- 
ture of  zinc  or  other  ore  with  the  franklinite,  they  have 
the  sole  and  absolute  right  to  the  said  ore;  and  that  the 
Kranklinite  Company  have  no  right  to  mine  and  carry 
away  any  of  the  zinc  ores  found  on  said  premises,  no 
matter  with  what  quantity  of  franklinite  they  may  be 
found  in  connection.     They  claimed  that  zinc  was  the 
predominating  ore  in  the  opening  where  the  Franklinite 
Company  were  mining;  that  the  defendants  had  no  right 
to  the  said  ores,  and  prayed  an  injunction  to  restrain  them 
from  mining  or  carrying  away  from  the  said  tract  any  of 
the  zinc  ores  or  other  ores  found  upon  the  said  tract, 
except  franklinite  and  iron  ores,  when  they  exist  sepa- 
rate from  zinc  ore.    An   injunction  issued  pursuant  to 
the  prayer  of  the  bill.     Upon  the  coming  in  of  the  an- 
swer, the  injunction  was  modified  so  as  to  restrain  the  de- 
fendants from  mining  or  carrying  away  any  of  the  zinc 
or  other  ores  found  upon  the  premises,  except  frankhnite 
and  iron  ores. 

The  Franklinite  Company,  by  their  answer,  admitted 
that  the  complainants  were  entitled  to  all  the  zinc  and 
other  ores  upon  the  said  tract  except  franklinite  and  iron 
ores,  but  claimed  title  in  themselves  to  all  the  franklinite 
and  iron  ores  existing  therein.  They  alleged  that  the 
veins  of  ore  upon  the  Mine  Hill  tract  were  franklinite 
veins,  from  the  preponderance  of  that  ore  therein,  the 
ore  in  excess  giving  name  and  character  to  the  vein,  ex- 
cept in  the  case  of  the  precious  metals,  gold  and  silver  be- 
ing found  in  appreciable  quantities;  that  franklinite  ore 
has  never  been  discovered  separate  from  zinc  ore,  and  that 
the  respective  veins  of  zinc  and  franklinite  in  the  county 
of  Sussex  contain  both  metals  mechanically  combiaedi 
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"the  vein  taking  its  name  and  character  from  the  predom- 
inating ore. 

Subsequent  to  the  filing  of  the  answer,  the  title  of  the 
^ew  Jersey  Franklinite  Company,  nnder  the  foreclosure 
and  sale  of  a  mortgage  executed  by  them,  became  vested 
in  the  "Boston  Franklinite  Company,"  a  corporation  or- 
ganized under  the  laws  of  this  state.     On  the  17th  of  Oc* 
tober,  1860,  the  Boston  Franklinite  Company  filed  a  bill, 
in  the  nature  of  a.  supplemental  bill,  against  the  parties 
in  the  foregoing  suit,  therein  alleging  that  they  have  be- 
come seized  of  and  entitled  to  all  the  ores  and  minerals 
formerly  owned  by  the  New  Jersey  Franklinite  Company 
la  the  Mine  Hill  tract,  concerning  which  the  controversy 
in  said  suit  had  arisen ;  that,  by  virtue  of  such  title,  they 
are  the  sole  owners,  and  have  the  exclusive  right  to  all 
the  franklinite  and  iron  ores  found  in  that  part  of  the 
Mine  Hill  tract  described  in  the  original  bill  of  com- 
plaint, whether  said  franklinite  and  iron  ores  are  found 
mixed  with  zinc  ores  or  separate  therefrom  (  and  that, 
having  acquired  title  pending  the  suit  against  the  New 
Jersey  Franklinite  Company,  they  cannot,  by  reason  of 
the  said  injunction,  safely  commence  operations  in  min* 
ing  the  said  ores,  until  the  title  thereto  shall  be  deter- 
mined by  the  court. 

They  charge  that  the  New  Jei^ey  Zinc  Company  are 
mining  and  carrying  away  large  quantities  of  the  ores  in 
controversy,  which  they  insist  is  franklinite  ore  and  the 
property  of  the  Franklinite  Company,  under  the  pretence 
that  the  said  ore  is  red  oxide  of  einc,  because  of  the  ad- 
mixture of  a  small  quantity  of  red  oxide  of  zinc  therein^ 
under  the  claim  set  up  by  them,  in  their  original  bill,  that 
whenever  there  is  any  zinc  ore  found  on  Mine  Hill,  they 
are  entitled  to  take  the  same,  no  matter  how  much  frank* 
Hnite  may  be  found  in  connection  therewith.  They  pray 
an  account  of  all  the  ores  carried  away,  and  that  the  Zinc 
Company  may  be  restrained  from  mining  or  carrying 
away  any  franklinite  or  iron  ore  found  on  Mine  Hill  afore- 
Vol.  il  2  b 
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said,  or  from  mining  or  carrying  away  any  of  the  ores  ojt 
minerals  in  controversy  between  the  parties  in  the  origi- 
nal cause.  An  injunction  issued  pursuant  to  the  prayer 
of  the  bill. 

The  New  Jersey  Zinc  Company,  by  their  answer  to  the 
supplemental  bill,  assert  and  contend  that  the  Bostoa 
Franklinite  Company  are  only  the  owners  of  the  frank- 
linite and  iron  ores  found  or  to  be  found  on  the  said  pre- 
mises when  the  said  franklinite  and  iron  ores  exist  sepa- 
rate and  distinct  from  the  zinc ;  that  by  means  of  more 
extended  openings  and  workings  of  the  main  vein  of  ore 
on  Mine  Hill,  and  more  accurate  examinations  and  analy- 
ses of  the  different  portions  thereof,  it  has  been  ascer- 
tained that  no  part  of  said  vein  consists  of  franklinite  or 
iron  ore  separate  and  distinct  from  zinc,  and  therefore 
that  no  part  thereof  can  or  does  belong  to  the  Franklinite 
Company,  but  the  whole  thereof  belongs  to  the  Zinc  Com- 
pany. 

They  further  allege,  that  whether  a  particular  ore  shall 
be  called  a  zinc  ore,  or  a  franklinite  or  iron  ore,  does  not 
depend  on  the  preponderance  in  weight  of  zinc  or  oxide 
of  zinc  on  the  one  hand,  or  of  franklinite  or  oxide  of 
iron  on  the  other,  but  on  the  relative  value  of  the  respec- 
tive products,  after  taking  into  account  the  expense  of 
extracting  the  same.  And  they  deny  that  franklinite  is 
the  principal  ingredient  taken  by  them  from  the  said  tract 
A  large  amount  of  evidence  has  been  taken  in  support  of 
the  claims  of  the  respective  parties,  and  the  causes  arc 
now  brought  on  for  fi&al  hearing  upon  the  pleadings  and 
proofs. 

Two  issues  are  made  by  the  pleadings,  upon  the  deci- 
sion of  which  the  rights  of  the  parties  and  the  result  of 
the  cause  depend. 

I.  Are  the  Boston  Franklinite  Company  entitled  ouly 
to  the  franklinite  and  iron  ores  found  on  the  said  tract, 
w*hen  the  same  exist  separate  and  distinct  from  zinc 

II.  Is  the  ore  in  question  a  zinc  ore,  within  the  tree 
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construction  of  the  deeds  under  which  the  Zinc  Company 
claim  title. 

The  whole  controversy  depends  upon  the  decision  of 
one  or  both  of  these  issues.  If  the  first  issue  is  answered 
in  the  aflSrmative,  if  the  Franklinite  Company  are  enti- 
tled only  to  the  franklinite  and  iron  ores  when  existing 
sqyarate  and  distimt  from  zinCy  they  have  no  title  to  the 
ores  in  controversy ;  for  it  is  alleged  by  both  parties,  and 
shown  satisfactorily  by  the  evidence,  that  franklinite  is 
always  found  in  the  mines  of  Sussex  in  mechanical  com- 
bination with  zinc,  and  never  separate  and  distinct  from 
it,  in  masses  sufficient  to  make  it  worth  the  labor  of  min- 
ing. Xeither  party  claims  title  to  the  surface  of  the  land 
in  which  the  ores  are  found.  The  Zinc  Company  have 
an  unquestioned  title  to  all  the  metals,  or  ores  containing 
metals,  existing  in  the  premises,  excepting  franklinite  and 
iron  ore.  The  Franklinite  Company  have  title  to  the 
franklinite  and  iron  ores  when  they  exist  separate  and 
apart  from  zinc.  Who  has  title  to  the  franklinite  and 
iron  ores  when  they  are  found  in  mechanical  combination 
with  the  zinc?  An  answer  to  this  inquiry  renders  neces- 
sary a  recourse  to  the  origin  and  history  of  the  titles  of 
the  respective  parties  to  the  premises  in  dispute. 

On  the  10th  of  March,  1848,  Samuel  Fowler,  then  be- 
ing the  owner  of  the  Mine  Hill  tract,  upon  which  the  ores 
in  question  are  found,  by  deed,  executed  by  himself  and 
Henrietta  his  wife,  conveyed  to  the  Sussex  Zinc  and  Cop- 
per Mining  and  Manufacturing  Company,  for  the  con- 
sideration of  twenty  thousand  shares  in  the  capital  stock 
of  the  said  company,  "  all  the  zinc,  copper,  lead,  silver, 
and  gold  ores,  and  also  all  other  metals,  or  ores  contain- 
ing metals,  (excepting  the  metal  or  ore  called  franklinite 
and  iron  ores,  when  it  exists  separate  from  the  zinc,)  ex- 
isting, found  or  to  be  found  on  five  contiguous  tracts  in 
the  township  of  Hardyston,"  one  of  which  is  the  Mine 
Hill  farm,  including  the  tract  in  question. 

On  the  same  day,  by  deed  of  even  date,  executed  by  and 
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between  the  same  parties,  Fowler  and  wife  conveyed  t:  o 
the  Sussex  Zinc  and  Copper  Mining  and  MaDafactnrim  ^ 
Company  "  all  the  metal,  mineral,  or  iron  ore,  usually  d^^3- 
signated  and  known  by  the  name  of  franklinite,  found  cz=z)r 

to  be  found  on,  upon,  or  in  a  certain  tract  of  land,"  i n 

the  said  deed  particularly  described,  being  a  portion  r  ->f 
the  Mine  Hill  tract,  and  included,  as  it  is  understoo^^^]^ 
within  the  limits  of  the  tract  specified  in  the  first  me^i^. 
tioned  deed.     This  last  deed  it  is  admitted  does  not  cov^^r 

the  premises  in  controversy,  and  is  in  no  wise  material to 

the  present  inquiry,  except  as  a  part  of  the  history  of  t^Bne 
title,  and  as  illustrating,  by  the  phraseology  of  the  gra       nt 
in  contrast  with  the  terms  of  the  first  deed,  that  the  sS.  g- 
nificancy  of  the  exception,  which  constitutes  the  germ       of 
this  controversy,  was  fully  appreciated  by  the  parties,       or 
at  least  by  the  grantor.     In  the  one  deed,  a  conveyance     is 
made  of  all  the  zinc  and  other  metals,  or  ores  containi  "«Dg 
metals,  existing  in  the  land,  "excepting  the  metal  or  c^re 
called  franklinite,  when  it  exists  separate  from  the  zin^::^," 
in  the  other,  the  grant  is  of  "all  the  metal,  mineral,      or 
iron  ore  usually  designated  and  known  by  the  name      of 
franklinite;**  and  the  language  of  the  exception  in  tie 
first  deed  is  made  the  more  significant,  and  the  irapo  st- 
ance attached  to  it  by  the  parties  rendered  more  obvio  i-^s, 
by  a  recurrence  to  the  original  deed,  from  which  it  ^^f- 
pears  that  the  language  of  this  exception,  which  occmjmts 
twice  in  the  instrument,  was  altered  after  it  was  dra^v^'o 
and  before  execution.    As  drawn,  the  clause  excepted  tie 
franklinite,  when  it  exists  separate  from  oih^  ores  or  y>'^- 
tdls,  or  as  it  was  afterwards  expressed,  "  excepting  the  ore 
called  franklinite,  when  it  exists  in  a  separate  distinct 
state  from  other  ores.**    In  both  clauses  the  words  other 
ores  are  erased,  and  the  words  "  the  c/?ie**  inserted.    Tie 
significance  of  this  alteration  cannot  be  overlooked. 

Samuel  Fowler,  the  grantor  in  these  deeds,  having, 
after  the  making  thereof,  purchased  and  procured  releases 
and  deeds  of  quit-claim  and  grants  of  and  to  the  said  pro* 
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mises,  or  of  some  interest  therein,  or  some  parts  thereof, 

by  a  deed  of  confirmation,  bearing  date  on  the day 

of  March,  1849,  acknowledged  and  recorded  on  the  26th 
day  of  May,  1849,  ratified  and  confirmed  to  the  grantees 
tlie  aforesaid  deeds,  and  the  grants  and  conveyances  of 
the  premises  therein,  or  in  either  of  them  described  and 
conveyed,  and  all  the  rights,  privileges,  and  immunities 
therein,  or  in  either  of  them  named  and  granted.  This 
deed,  like  the  last  preceding  deed,  is  material  to  our  in- 
quiry only  because  it  recitfs  at  length  and  ratifies  the 
deed  of  the  tenth  of  March,  1848;  thus  adopting  and 
reaffirming  the  phraseology  of  the  exception  a  year  after 
the  deed  was  executed. 

This  deed,  by  its  terms,  conveyed  to  the  Sussex  Zinc 
and  Copper  Mining  and  Manufacturing  Company  all  the 
metals  and  ores  containing  metals  existing  in  the  pre- 
mises, excepting  the  franklinite,  when  it  exists  separate 
from  the  zinc.  The  franklinite  and  iron  ores,  when  found 
in  mechanical  combination  with  zinc,  %vere  not  excepted, 
and  passed  by  the  terms  of  the  grant  to  the  grantees. 

On  the  8th  of  March,  1852,  the  Sussex  Zinc  and  Cop- 
per Mining  and  Manufacturing  Company,  being  seized  of 
all  the  rights  acquired  by  virtue  of  the  foregoing  deeds 
of  conveyance,  by  deed  of  that  date,  conveyed  to  the  New 
Jersey  Zinc  Company  "all  the  zinc  and  other  ores,  except 
franklinite  and  iron  ores,**  found  or  to  be  found  in  or 
upon  the  promises  therein  described,  which  are  the  same 
premises  described  in  the  first  mentioned  deed  from  Fow- 
ler to  the  Sussex  Company  of  the  tenth  of  March,  1848. 
And  by  another  deed,  also  bearing  date  on  the  same 
eighth  of  March,  1852,  the  Sussex  Zinc  Company  also 
conveyed  to  the  New  Jersey  Zinc  Company  "all  the  me- 
tal, mineral,  or  iron  ore,  usually  known  or  designated  by 
the  name  of  franklinite,  found  or  to  be  found  on,  upon, 
or  in  all  that  certain  tract  of  land"  therein  described,  and 
being  the  same  tract  described  in  the  second  deed  from 
Fowler  to  the  Sussex  Company  of  the  tenth  of  March, 
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1848.    These  two  deeds  to  the  New  Jersey  Zinc  Compan j 
of  the  eighth  of  March,  1852,  purport  to  convey  substan- 
tially the  same  rights  with  those  conveyed  by  the  two 
deeds  of  the  tenth  of  March,  1848,  from  Fowler  to  the 
Sussex  Company,  except  that  in  the  deed  to  the  Zinc 
Company,  which   covers   the   premises   in    dispute,  the 
words  "when  it  exists  separate  from  the  zinc,"  found  in 
the  deed  from  Fowler  annexed  to  the  exception  of  the 
franklinite,  are  omitted.     The  language  of  the  descrip- 
tion of  the  premises  grante^n  the  deed  from  Fowler  to 
the  Sussex  Company  is,  "all  the  zinc,  copper,  lead,  silver, 
and  gold  ores,  and  also  all  other  metals  or  ores  containing 
metals  (except  the  metal  or  ore  called  franklinite,  and  iron 
ores,  when  it  exists  separate  from  the  zinc)  found  or  to  be 
found,"  &c.     In  the  deed  from  the  Sussex  Company  to  the 
New  Jersey  Zinc  Company,  purporting  to  be  for  the  same 
premises,  the  phraseology  of  the  description  is,  "all  the 
zinc  and  other  ores,  except  franklinite  and  iron  ores,  found 
or  to  be  found,"  &c.    The  distinction  in  the  eftect,  as  well 
as  in  the  terms  of  the  two  deeds,  is  too  clear  to  admit  of 
controversy.     In  the  one,  the  exception  extends  only  to 
the  franklinite  and  iron  ores  tvhen  it  exists  separate  from 
the  zinc — in  the  other,  all  the  franklinite  and  iron  ores  are 
excepted.    By  the  one,  all  the  franklinite  and  iron  ores 
found  in  mechanical  combination  with  the   zinc  passes 
to  the  grantee — in  the  other  they  do  not. 

After  the  description  of  the  premises  granted,  the  deed 
to  the  Jsew  Jersey  Zimc  Company  contains  the  usual  clause, 
in  these  words:  "together  with  all  and  singular  the  toue- 
nients,  hereditaments,  and  appurtenances  thereunto  be- 
longing," &c., "  and  also  all  the  estate,  right,  interest,  pr^ 
l>erty,  claim,  and  demand  whatsoever,  as  well  at  lav\'a8 
in  equity,  of  the  said  parties  of  the  first  part  of,  in,  and 
to  the  above  described  premises,  and  every  part  and  ]>a^ 
col  thereof,  with  the  appurtenances."  It  is  urged  that 
this  language  includes  all  the  estate  and  interest  of  the 
grantors  in   the  premises,  and  operates  to  pass  to  the 
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rantees  all  the  franklinite  and  iron  ores.  But  this  con- 
traction would  destroy  the  exception,  and  would  operate 
3  paas  the  absolute  fee  in  the  land  itself.  The  term  jrre- 
liseSj  in  common  parlance,  is  used  to  signify  the  land, 
nth  its  appurtenances;  but  its  usual  and  appropriate 
neaning  in  conveyance  is  "  the  thing  demised  or  granted  bg 
he  deed,''  In  this  sense  the  term  is  here  used.  This 
clause  was  not  intended  to  alter  or  enlarge  the  extent  of 
:he  grant,  but  simply  to  convey  all  the  grantor's  interest 
n  the  thing  granted.  The  same  term  is  used  in  the  deed, 
in  the  habendum  clause,  with  obviously  the  same  meaning: 
'to  have  and  to  hold  all  and  singular  the  above  men- 
tioned and  described  premises^  with  the  appurtenances." 
Its  meaning  in  this  clause,  by  well  settled  rules  of  con- 
struction, must  be  limited  to  mean  the  thing  granted. 

Two  other  grounds  are  taken  in  regard  to  the  Qonstruc- 
tion  and  eftect  of  this  deed  from  the  Sussex  Company  to 
the  New  Jersey  Zinc  Company.     It  is  insisted — 

1.  That  the  deed  is  to  be  interpreted  by  the  aid  of  the 
previous  agreement  between  the  parties,  in  fulfilment  of 
which  the  deed  was  executed. 

2.  That  the  alteration  in  the  terms  of  the  grant  were 
fraudulently  made  in  violation  of  the  agreement  under 
which  it  was  executed,  and  that,  if  need  be,  the  court  will 
reform  the  deed  to  conform  to  the  intention  of  the  par- 
ties. 

In  regard  to  the  first  objection,  it  is  a  well  settled  and 
inflexible  rule  of  law,  that  except  in  cases  of  latent  ambi- 
guity, the  deed  must  be  construed  according  to  the  legal 
efl[*ect  and  meaning  of  its  terms  unaffected  by  extrinsic 
evidence.  The  terms  of  the  deed  in  question  are  clear. 
There  is  no  doubt  as  to  their  meaning,  and  no  room  for 
construction  apart  from  their  obvious  and  legal  import. 
If  not  in  accordance  with  the  true  meaning  and  intention 
of  the  parties,  the  proper  and  only  remedy  is  to  reform 
the  instrument,  not  to  subvert  its  legal  operation. 

Was  the  deed  fraudulently  made,  or,  by  mistake,  not 
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made  in  accordance  with  the  intent  and  agreement  of  the 
parties  ?  and  if  so,  may  it  be  reformed  to  accord  with  sucli 
intention  ?  Neither  of  these  grounds  are  suggested  m 
the  oKginal  bill  filed  by  the  Zinc  Company ;  on  the  con- 
trarj',  they  based  their  title  and  claim  to  relief  Ufion  the 
legal  effect  and  operation  of  the  deed  itself.  The  New 
Jersey  Franklinite  Company,  in  their  answer  to  the  bill, 
say,  "  that  in  the  conveyance  of  zinc  ores  on  Mine  Hill 
to  the  New  Jersey  Zinc  Company,  the  description  in  the 
older  deeds,  "excepting  franklinite  or  iron  ore,  when  they 
exist  separate  and  apart  from  zinc  ore,"  was  designedly 
changed,  after  full  discussion  in  presence  of  both  boards, 
by  omitting  the  words  "  when  they  exist  separate  and 
apart  from  the  zinc  ore;'*  because  the  reservation  qualified 
by  these  words  became  a  contradiction  and  a  nullity,  and 
because  the  Franklinite  Company  intended  to  resen'e  to 
itself  all  the  franklinite  ore,  whether  connected  with  zinc 
or  not.  And  that  the  directors  of  the  New  Jersey  Zinc 
Company  were  present,  and  consented  to  and  approved  the 
striking  out  of  the  said  words  from  the  description  in  the 
original  deed  from  Fowler  and  wife  for  the  reasons  afore- 
said. 

In  the  answer  of  the  Zinc  Company  to  the  supplemen- 
tal bill  filed  by  the  Boston  Franklinite  Company  these 
allegations  in  the  answer  of  the  original  defendants  are 
denied,  and  it  is  alleged  that  the  resuscitation  of  the  Sus- 
sex Zinc  and  Copper  Mining  and  Manufacturing  Com- 
pany, under  the  name  of  the  New  Jersey  Franklinite 
Company,  and  the  setting  up  by  them  of  a  claim  to  all 
the  franklinite  and  iron  ores  on  Mine  Hill  farm,  whether 
existing  separate  and  distinct  from  zinc  or  not,  was  a 
fraud  on  the  Zinc  Company ;  and  if  the  deed  from  the 
Sussex  Company  to  the  Zinc  Company  of  the  eighth  of 
March,  1852,  does  not,  by  a  fair  construction  thereof,  (as 
the  defendants  believed,  and  still  believe  it  does,)  fully 
convey  all  the  ores  and  rights  which  were  conveyed  to  the 
Sussex  Company  by  Fowler  and  wife  by  the  deed  of 
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Harch  lOtb,  1848,  the  same  ought  to  be  reformed  so  as  to 
correspond  to  the  true  intent  and  meaning  of  the  agree- 
ment between  the  parties. 

It  is  satisfactorily  shown  that  the  Sussex  Zinc  and  Cop- 
per Mining  and  Manufacturing  Company,  being  the  own- 
ers of  ores  and  mineral  rights  in  Mine  Hill  and  its  vicin- 
ity, by  grant  from  Fowler  and  the  New  Jersey  Exploring 
and  Mining  Company,  (the  title  of  which  company  has 
since  been  changed  to  the  Xew  Jersey  Zinc  Company) 
owning  ores  and  mineral  rights  at  Stirling  Hill,  and  be- 
ing engaged  in  the  manufacture  of  zinc  at  Newark,  on  the 
fourth  of  September,  1851,  an  agreement  was  entered  into 
between  the  two  companies,  for  their  mutual  interest,  to 
unite  their  properties  and  to  carry  on  their  joint  business 
under  one  organization,  that  of  the  New  Jersey  Exploring 
and  Mining  Company.  The  Sussex  Company  agreed  to 
convey  all  their  real  and  personal  estate  and  all  their  cap- 
ital stock  not  issued  to  individuals,  and  the  New  Jersey 
Exploring  and  Mining  Company  agreed  to  admit  the 
whole  stock  of  the  Sussex  Company  to  the  same  dividend 
as  the  stock  of  the  New  Jersey  Company ;  the  holders  of 
the  stock  of  each  company  to  be  entitled  equally  to  all 
dividends,  and  to  all  the  property,  real  and  personal,  of 
the  two  companies,  the  union  being  based  upon  the  prin- 
ciple of  entire  equality  between  the  stockholders  of  each 
comi>eny.  The  agreement  recites  that  it  was  contem- 
plated to  apply  to  the  legislature  for  an  increase  of  the 
capital  stock  of  the  New  Jersey  Exploring  and  Mining 
Company,  and  in  case  of  such  increase  the  stock  of  the 
Sussex  Company  was  to  be  surrendered,  and  the  stock  of 
the  New  Jersey  Company  issued  in  lieu  thereof.  The 
real  and  personal  estate  of  the  Sussex  Company  was  to 
be  transferred  to  the  New  Jersey  Company,  thus  forming 
a  complete  union,  and  bringing  together,  and  uniting  un- 
der one  charter,  all  the  property,  rights,  and  advantages 
owned  by  both  aaid  companies,    This  agreement  ia  in 
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writing,  and  is  formally  executed  under  the  seal  of  bott 
companies. 

By  an  act  of  the  legislature,  approved  on  the  twelfth  of 
February,  1852,  the  name  of  the  New  Jersey  Exploring 
and  Mining  Company  was  changed  to  that  of  "the  New 
Jersey  Zinc  Compnny.**  The  said  company  were  author- 
ized to  purchase  and  receive,  and  the  Sussex  Zinc  and 
Copper  Mining  and  Manufacturing  Company  were  au- 
thorized to  transfer,  all  the  mines  and  mineral  rights,  or 
any  part  thereof,  then  owned  b}'  the  latter  company,  upon 
such  terms  as  the  companies  might  agree  upon  ;  the  cap- 
ital stock  of  the  company  was  authorized  to  be  increased, 
and  its  stock  issued  as  contemplated  by  the  agreement 
between  the  two  companies. 

In  further  execution  of  the  agreement  between  the  par- 
ties, the  Sussex  Zinc  and  Copper  Mining  and  Manufactur- 
ing Company  executed  to  the  New  Jersey  Zinc  Company 
the  two  deeds  of  the  8th  of  March,  1852,  already  referred 
to,  and  transferred  to  them  all  the  capital  stock  of  the 
company  not  standing  in  the  hands  of  private  stockhold- 
ers. Most  of  the  Ptock  in  private  hands  was  also  surren- 
dered, and  new  stock  issued.  A  few  of  the  shares,  bovv- 
ever,  were  not  surrendered,  nor'was  the  charter  of  the 
company  or  its  corporate  rights  surrendered  or  transfer- 
red. But  on  the  20th  of  January,  1853,  a  further  supple- 
ment to  the  act  was  passed,  by  which  the  name  Df  the 
Sussex  Zinc  and  Copper  Mining  and  Manufacturing  Com- 
pany was  changed  to  that  of  the  New  Jersey  Franklinite 
Company,  and  its  capital  stock  increased  to  one  million 
two  hundred  thousand  dollars  ($1,200,000).  Under  this 
charter,  the  New  Jersey  Franklinite  Company  claimed 
the  right  to  exercise  the  corporate  rights  and  franchises 
of  the  Sussex  Zinc  and  Copper  Mining  and  Manufactur- 
ing Company,  and  to  hold  title  to  the  ores  in  question. 
It  is  obvious  that  the  deed  for  the  laud  was  not  in  accord- 
ance with  the  terms  of  the  agreement  between  the  com- 
panies; and  the  withholding  from  the  conveyance  a  part 
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of  the  property,  and  the  resuscitation  of  the  Sussex  Com- 
pany under  a  new  name,  is  charged  to  be  illegal  and 
fraudulent. 

There  is  nothing  in  the  evidence  which  renders  the 
charter  of  the  New  Jersey  Franklinite  Company  inopera- 
tive,  or  which  deprives  them  of  the  power  of  exercising 
the  corporate  franchises,  or  eiyoying  the  rights  of  pro- 
perty which  were  held  by  the  Sussex  Zinc  and  Copper 
Vlining  and  Manufacturing  Company  when  the  title  of 
the  company  was  altered. 

I  think  it  clear  that  the  agreement  between  the  Sussex 
Company  and  the  New  Jersey  Exploring  and  Mining 
Company  involved  a  transfer  of  the  control  of  that  charter 
to  the  latter  company.  There  was,  however,  no  express 
agreement  for  the  sale  or  for  the  extinguishment  of  the 
franchises  of  the  company.  The  chartered  rights  and 
privileges  of  the  company,  if  the  agreement  had  been 
carried  into  eftect,  would  have  been  owned  and  controlled 
by  the  owners  of  the  stock.  A  mere  agreement  to  trans- 
fer the  property  and  stock  of  the  company  could  not  affect 
its  legal  existence,  nor  could  the  actual  transfer  of  all  the 
real  and  personal  estate  of  the  corporation,  including  the 
stock  itself,  if  legal,  have  extinguished  the  charter.  But 
the  agreement  was  never  carried  into  effect.  Neither 
the  entire  stock  nor  all  the  property  of  the  corporation 
were  transferred,  in  pursuance  of  the  agreement,  at  the 
time  the  name  of  the  company  was  changed.  The  bill 
admits  that  some  of  the  shares  were  still  outstanding,  and 
it  appears,  from  the  evidence,  that  some  of  the  directors 
delayed  transferring  their  stock  till  the  meeting  of  the 
legislature  for  the  express  purpose  of  having  the  charter 
renewed.  The  title  to  the  ores  in  dispute  was  not  trans- 
ferred. The  act  of  February  12th,  1852,  the  passage  of 
which  was  contemplated  in-  the  agreement  between  the 
companies,  and  which  was  designed  to  carry  the  agree- 
ment into  effect,  does  not  appear  to  contemplate  the  ne- 
cessary extinction  of  the  Sussex  Company.    It  simply  au- 
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thorizes  a  transfer  of  all  its  mineral  rights,  or  any  porticz^  . 
thereof. 

The  legislature,  by  the  passage  of  the  supplement     ^zz^ 
1853  to  the  charter  of  the  Sussex  Company,  changing  i  -•:; 
name  to  the  New  Jersey  Franklinite  Company,  and  <3  as^  - 
larging  its  capital  stock,  recognised  and  affirmed  the  con- 
tinuance of  the  corporation  and  of  its  chartered  righ  ts 
and  privileges.     There  is  nothing  that  renders  the  act    of 
the  legislature  legally  inoperative.    The  legal  existeii^oe 
of  the  Franklinite  Company  as  a  corporation  has  be  en 
unquestioned  from  that  day  to  this,  and  is  recognised    \)y 
the  Zinc  Company  themselves.     The  legal  existence     of 
the  company,  and  their  right  of  acquiring,  holding,  a.  Kid 
transmitting  property,  in  accordance  with  the  terms      of 
the  charter  originally  granted  to  the  Sussex  Compa  miy, 
cannot  now  be  doubted. 

In  the  original  bill  of  the  New  Jersey  Zinc  Compa  mij^ 
it  is  alleged  that  the  act  of  the  legislature  of  1853,  cha  vjg- 
ing  the  title  of  the  Sussex  Zinc  and  Copper  Mining  ea  nd 
Manufacturing  Company  to  the  New  Jersey  Franklin  ite 
Company,  was  passed  at  the  instance  and  request  of  the 
first  named  company.    In  their  answer  to  the  supplemen- 
tal bill,  it  is  alleged  that  this  admission  was  made  by  oiiV- 
take,  and  that  in  fact  the  act  was  procured  by  persons 
having  no  interest  in  the  stock  for  sinister  purposes,  and 
that  resuscitating  the  company  under  a  new  name,  and 
setting  up  by  them  of  a  claim  to  the  franklinite  and  iron 
ores  on  Mine  Hill,  was  a  fraud  on  the  Zinc  Company. 
Conceding  the  truth  of  the  allegation,  (of  which  I  find  no 
competent  evidence)  it  will  not  affect  the  result  of  the 
inquiry.     The  validity  of  the  charter  cannot  depend  upon 
the  motives  with  which  it  is  procured,  nor  upon  the  in- 
tegrity of  those  at  whose  instance  it  is  granted.    Nor  can 
the  mere  continuance  or  resuscitation  of  the  comj^any 
under  a  new  name  operate  as  a  fraud  upon  the  ZincOoni- 
pany.    It  is  pot  the  resuscitation  of  the  charter  or  the 
continuance  of  the  corporation  that  operates  aa  a  fraud 
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^pon  the  rights  of  the  Zinc  Company,  but  the  claim  that 
is  set  up  to  the  ores  and  mining  rights  claimed  by  them, 
^tid  which  were  not  transferred  pursuant  to  the  agree- 
ment. 

The  whole  inquiry  terminates  in  this — was  the  change 
i^    the  terms  of  the  grant  made  by  the  Sussex  Zinc  and 
Chopper  Mining  and  Manufacturing  Company  to  the  Xew 
Jorsey  Zinc  Company,  by  the  omission  of  the  clause  con- 
^5iined  in  the  deed  from  Fowler,  "when  it  exists  separate 
ft'om  the  zinc,"  fraudulently  made  ?    It  is  clear  that  the 
omission  is  not  in  accordance  with   the  terms   of  the 
original  agreement  between  the  parties  of  the  fourth  of 
September,  1851,  under  which  the  transfer  was  made* 
The  complainants  allege  that  it  was  done  fraudulently 
and  without  the  assent  of  the  grantees.     The  defendants 
insist  it  was  done,  after  full  discussion,  with  the  know- 
ledge and  consent  of  the  directors  of  both  companies. 

Fraud  is  never  presumed.  The  legal  presumption  is  in 
favor  of  the  good  faith  of  the  transaction.  The  convey- 
ance was  made  and  accepted  some  months  after  the  exe- 
cution of  the  agreement,  and  the  presumption  must  be 
that  the  terms  of  the  contract  were  changed  after  it  was 
made  and  before  the  deed  was  executed.  The  burthen  of 
proof  is  upon  the  party  alleging  the  fraud.  The  mere 
-variation  between  the  terms  of  the  agreement  and  the 
deed  is  not  sufficient. 

The  complainants  prove,  by  C.  E.  Detmo^,  that  the 
agreement  between  the  companies  was  carried  out  in  sub- 
stance ;  that  the  Zinc  Company  recognised  it  as  binding, 
and  carried  it  out  in  good  faith.  This  witness  was  presi- 
dent of  the  company  from  1853  to  1856.  His  first  con- 
nection with  the  company  was  in  November,  1852.  This 
Avas  after  the  execution  of  the  deed  to  the  Zinc  Company. 
He  has  no  knowledge  of  the  circumstances  which  attended 
the  execution  of  the  deed,  or  of  the  negotiations  which 
led  to  it. 
Richftrd  Jones  was  a  director  of  the  New  Jersey  Ex- 
VoL,  n.  2  p 
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ploring  and  Mining  Company  in  1851.  He  testifies  that 
he  was  present  at  the  meeting  of  the  directors  of  the  two 
companies  when  the  agreement  of  the  fourth  of  September, 
to  amalgamate  the  two  companies,  was  made;  and  neither 
at. that  time,  nor  at  any  subsequent  time,  heard  any  discus- 
sion as  to  changing  the  phraseology  of  the  deed  to  be  given 
to  the  New  Jersey  Exploring  and  Mining  Company  from 
that  contained  in  the  deed  from  Fowler  to  the  Sussex 
Zinc  and  Copper  Mining  and  Manufacturing  Company. 
He  ceased  to  be  a  director  of  the  Zinc  Company  in  May, 
1852 ;  thinks  he  was  not  a  director  when  that  company 
accepted  the  deed  from  the  Sussex  Company,  and  ordered 
it  to  be  recorded,  and  does  not  know  when  that  was  done. 
The  deed,  though  dated  in  March,  1852,  was  neither  ac- 
knowledged nor  recorded  till  April,  1853.  All  this  evi- 
dence  is  merely  negative.  It  does  not  prove  the  fraud, 
nor  disprove  the  allegation  of  the  defendants,  that  the 
deed  was  accepted  with  the  altered  phraseology  in  execu- 
tion of  the  agreement. 

The  defendants  have  called  four  witnesses,  Alexander 
C.  Farrington,  Samuel  Fowler,  James  L.  Curtis,  and  Silas  * 

M.  Stilwell,  who  testify  substantially,  that  after  the  deed  -^ 

had  been  prepared,  a  meeting  of  the  directors  of  each 
company  was  called,  the  phraseology  of  the  deed  in  the 
description  of  the  premises,  which  corresponded  with  the 
description  in  the  deed  from  Fowler,  was  objected  to,  the 
subject  was  discussed  between  the  directors  of  the  two 
companies,  &  new  deed  was  ordered  to  be  drawn,  the  deed, 
as  amended,  was  read  to  the  board  of  directors  of  the 
New  Jersey  Zinc  Company,  the  alteration  in  its  phrase- 
ology made  the  subject  of  discussion,  and  was  accepted 
by  the  directors  with  knpwledge  of  the  change,  and  of  the 
reasons  for  making  it.  Three  of  these  witnesses,  Far- 
rington.  Fowler,  and  Curtis,  were  directors  of  both  com- 
panies, and  all  participated  in  the  discussions  at  the 
boards  touching  the  change  in  the  phraseology  of  the 
.  deed.    Stilwell  was  a  director  of  the  Zinc  Company,  was 
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present  when  the  language  of  the  deed  was  the  subject  of 

discussion  between  the  directors  of  the  two  companies ;  the 

deed,  as  amended,  was  read  over  by  him  to  the  directors 

of  the  Zinc  Company,  and  he  was  present  when  it  was 

accepted. 

The  witnesses  are  certainly  intelligent,  and  had  oppor- 
tunities of  knowing  the  facts.  All  the  exceptions  which 
have  been  taken  to  the  credibility  of  their  evidence  is  not 
sufficient  to  shake  or  materially  to  impair  the  force  of 
their  united  testimony.  It  cannot  be  denied  that  there  are 
circumstances  connected  with  this  transaction  which  ex- 
cite distrust,  and  which,  if  clearly  established,  might, 
upon  a  proper  case,  have  entitled  the  stockholders  of  the 
Zinc  Company  to  relief  as  against  the  act  of  their  own 
officers.  It  is  shown  that  the  deed  was  executed  to  the 
Zinc  Company  for  the  purpose  of  carrying  the  agreement 
between  the  two  companies  into  effect,  which  it  clearly 
does  not  do,  inasmuch  as  it  does  not  convey  all  the  pro- 
perty to  which  the  Sussex  Company  were  entitled  under 
their  deed  from  Fowler.  No  evidence  of  the  alleged 
agreement  to  change  the  terms  of  the  conveyance  is 
found  upon  the  minutes  of  either  company ;  and  evidence 
is  offered,  on  the  part  of  the  Zinc  Company,  tending  to 
show  that  the  individual  interests  of  the  directors  were, 
or  might  have  been,  hostile  to  the  interests  of  the  other 
stockholders,  and  that  the  change  in  the  terms  of  the  con- 
veyance were  in  a  high  degree  prejudicial  to  the  interests 
of  the  Zinc  Company.  Let  all  this  be  conceded,  the  facts 
are  nevertheless  established  by  the  evidence,  that  the 
deed,  as  executed,  was  accepted  by  the  Zinc  Company, 
upon  deliberation,  as  a  performance  of  the  agreement  on 
the  part  of  the  grantors.  The  alleged  reasons  for  the  ac- 
ceptance of  the  title,  viz.  that  the  deed,  as  executed,  con- 
veyed  all  the  title  that  Fowler  intended  to  convey,  or  all 
that  the  grantees  took  or  claimed  under  the  conveyance, 
or  that  its  terms  were  contradictory  and  absurd,  may  or 
tnay  not  have  been  justified  by  the  facts  of  the  case.   But 
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they  suffice  to  show  that  the  change  of  terms  was  not 
necessarily  fraudulent,  and  may  have  been,  made  with  an 
honest  purpose.  And  not  only  was  the  title  accepted  bj 
the  Zinc  Company,  but  they  recognised  its  validity,  and 
continued  to  claim  title  under  it,  recognising  the  adverse 
rights  of  the  Franklinite  Company  down  to  the  time  of 
the  commencement  of  this  suit. 

The  charge  of  fraud  in  the  alteration  of  the  deed  is 
not  sustained  upon  the  pleadings  and  evidence  in  the 
cause.  There  is  no  ground  upon  which  the  conveyance  in 
question  can  be  set  aside  as  fraudulent  or  reformed  on 
the  ground  of  mistake — neither  the  frame  nor  the  prayer 
of  the  bill  is  adapted  to  such  relief. 

This  conclusion  renders  it  unnecessary  to  consider 
another  ground,  urged  by  the  defendants'  counsel  upon 
the  argument,  viz.  that  the  Boston  Franklinite  Company 
is  a  purchaser,  for  a  valuable  consideration  without  no- 
tice, of  all  the  rights  of  the  New  Jersey  Franklinite  Com- 
pany, and  cannot  be  aflectcd  by  a  secret  equity  in  fevor 
of  the  complainants  as  against  the  latter  company. 

The  Boston  Franklinite  Company  have  acquired  all  the 
rights  of  the  Jfcw  Jersey  Franklinite  Company  to  the 
premises  in  question  ;  their  title  rests  upon  the  legal  ciiect 
and  operation  of  the  deed  of  the  eighth  of  March,  eigh- 
teen hundred  and  fifty-two,  from  the  Sussex  Company  to 
the  New  Jersey  Zinc  Company.  It  is  not  limited  to  the 
franklinite  and  iron  ores,  when  they  exist  separate  and 
apart  from  the  zinc,  but  includes  all  the  franklinite  and 
iron  ores  embraced  within  the  terms  and  legal  effect  of 
the  exception  in  the  deed. 

II.  Is  the  ore  in  question  a  zinc  ore^  which  passed  by 
the  terms  of  the  grant  to  the  Zinc  Company,  or  is  it  a 
franklinite  or  iron  ore  within  the  exception  in  the  deed, 
which  was  reserved  to  the  Franklinite  Company?  The 
terms  of  the  grant,  it  will  bo  remembered,  are  "all  the 
zinc  and  other  ores,  except  franklinite  and  iron  ores.'* 
The  incontrovertible  fact  is,  that  the  mass  consists  of  MO 
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ore  and  franklinite  in  such  close  mechanical  combination 
that  neither  can  be  taken  from  the  mine  without  remov- 
ing the  other.  Which  party,  by  the  terms  of  the  deed, 
has  title  ?  Each  party  claims  the  entire  mass — one  or  the 
other  must  take  it. 

Each  party  has  a  freehold  estate  in  the  thing  granted. 
There  may  be  within  the  same  territorial  limits  distinct 
estates  of  inheritance.  The  difterent  stories  of  the  same 
dwelling  may  be  held  in  fee  by  diiferent  owners.  The 
title  to  the  surface  of  the  soil  may  be  in  one  person,  the 
title  to  the  mines,  or  different  strata  under  the  surface, 
may  be  in  others.  Neither  of  these  parties  own  the  sur- 
face of  the  soil  beneath  which  the  ores  are  found.  The 
title  to  the  surface  is  in  Fowler,  to  the  zinc  in  the  com- 
plainants, to  the  franklinite  in  the  defendants.  The  deeds 
are  in  the  ordinary  form  of  a  conveyance  of  real  estate, 
and  purport  to  convey  a  title  to  land.  They  are  not  grants 
of  hand  specimens  or  isolated  minerals,  but  of  masses  of 
ore  in  situ. 

The  value  of  the  minerals  granted  consists  in  their 
adaptation  for  the  furnace  and  the  production  of  metals 
in  bulk.  The  terms  *'zinc  ores,"  "franklinite  andiron 
ores,*'  are  used  as  a  description  of  the  land  granted  and 
reserved.  Whether  the  subject  of  the  grant  be  designated 
by  metes  and  bounds,  or  by  name,  or  by  description  of  its 
character,  is  immaterial.  A  deed  for  all  the  cedar  swamp 
on  Pole  branch,  in  the  township  of  A.,  would  be  as  effec- 
tual to  convey  the  land  as  though  it  were  described  by 
metes  and  bounds  or  by  its  name  of  Whiteacre ;  and  the 
grantee  would  take  not  the  cedar  trees  growing  upon  the 
tract,  but  the  entire  tract  falling  within  the  description, 
though  trees  of  other  varieties  might  be  found  within  its 
limits.  A  deed  for  a  mine  with  mining  privileges  is  not 
a  mere  license  to  take  away  ore,  or  the  grant  of  an  case- 
ment or  other  incorporeal  hereditament,  but  of  a  part  of 
the  freehold.  Caldwell  v.  Fulton,  81  Fenn.  St.  R.  475; 
Grubb  V.  Bayard^  2  WaUace^jr.  81. 

2f* 
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The  grantee  takes  not  an  incorporeal  hereditament,  but 
an  estate  in  the  land  itself,  for  which  an  ejectment  will 
lie.  Comyn  v.  Ki/nto,  Cro.  Jac.  150 ;  Whiiiingham  v.  An- 
drcv's^  SalL  255;  Adams  on  Eject.  20;  Turner  v.  lieynoldSj 
11  Harris  199.  And  which  is  subject  to  dower.  Stovghton 
V.  Ld(/h,  1  Tainit.  402;  Park  an  Dower  116,  120 ;  1  CraU) 
on  Real  Estate  98 ;  1  Washbume  on  Real  Prop.  166. 

The  deeds  must  be  construed  as  any  other  deeds  for 
laud,  subject  to  the  qualification  necessarily  imposed  by 
the  limited  character  of  the  thing  granted  and  a  due  re- 
gard for  the  rights  of  others  having  interests  in  the  same 
land.  Thus,  though  the  grant  include  all  the  ores,  suffi- 
cient support  must  be  left  for  the  surface,  the  title  to 
which  is  in  another  party.  The  owner  of  the  lower  story 
of  a  dwelling  cannot  deprive  the  upper  stories,  which  are 
owned  by  others,  of  their  support.  Harris  v.  Rydlvg,  5 
Mees  tf  W.  60;  Humphries  v.  Brogden^  12  Queens  B.  739; 
Jeffries  v.  Williams^  5  Excheq.  792 ;  Smart  v.  JSorion,  5 
Ellis  j|-  B.  30. 

In  construing  the  deeds,  reference  must  be  had,  in 
order  to  ascertain  the  intention  of  the  parties,  to  the  ex- 
isting state  of  knowledge  of  the  subject  matter,  the  re- 
ceived meaning  of  the  terms  employed,  and  the  usages 
prevailing  at  the  date  of  the  conveyance,  rather  than  to 
the  time  of  the  alleged  injurj-.  Thus,  when  doubts  arise 
in  regard  to  the  true  meaning  or  application  of  a  term 
used  in  the  deed,  the  meaning  of  which  may  have  changed, 
in  order  to  ascertain  the  true  import  of  the  term  used  by 
the  parties,  and  the  application  of  it  to  the  proper  subject 
matter,  recourse  must  be  had  to  its  popular  signification 
at  the  date  of  the  deed.  So  where  the  construction  or  ef- 
fect of  the  deed  depends  upon  local  usage,  it  must  be 
referred  to  the  usage  existing  at  the  date  of  the  deed. 
Harris  v.  Ryding,  5  Mees  ^  W.  69,  per  Parke,  B. ;  Smarts- 
31orto)iy  5  Queens  B.  30. 

If  this  view  of  the  nature  of  the  title  of  the  respective 
parties  bo  correct,  it  follows  that  the  controversy  does  not 
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regard  the  owneFship  of  the  ores  merely  wheu  mined  or 
detached  from  the  soil,  but  involves  the  title  to  the  free- 
hold or  inheritance.  It  is  upon  this  ground  that  the  in- 
junction is  allowed.  1  Story's  Eq.  Jut,  §  929;  Thomas  v. 
Oakley ^  18  Vesey  184;  Livmgsion  v.  Lklngston^  6  Johns.  C. 
E.  497 ;  Merced  Mining  Co.  v.  Fremont,  7  Cal.  818. 

The  owuership  of  the  property  is  in  no  sense  joint.  It 
19  uot  in  the  same,  but  in  distinct  things.  No  partition  of 
their  interest  could  be  made.  Each  claims  title  to  the 
)Nrhole  mass  of  the  ore  in  the  same  vein  or  stratum.  One 
or  the  other  must  be  entitled  to  it.  The  deeds  were  not 
intended  to  convey,  and  do  not  convey,  distinct  interests 
in  the  same  lode,  vein,  or  stratum.  Some  test  must  be 
applied  by  which  the  title  to  each  vein,  or  distinct  portion 
of  a  vein,  can  be  ascertained  to  belong  to  one  or  the 
other  of  the  parties. 

It  is  satisfactorily  shown  by  the  evidence  that,  at  the 
dates  of  the  deeds  in  which  this  controversy  has  its  origin, 
and  as  late  as  the  year  1853,  the  masses  or  veins  of  ore 
upon  Mine  Hill  were  regarded  and  known  as  franklinite. 
The  ore  was  so  called  by  the  proprietors  of  the  mines  and 
by  the  miners  themselves.  It  was  so  described  in  scientific 
treatises  and  in  geological  reports.  It  was  so  classified 
and  arranged  in  mineralogical  cabinets  and  exhibitions. 
The  mass  was  known  not  to  consist  entirely  of  that  mine- 
ral. Pure  specimens  or  crystals  of  franklinite  were  known 
to  exist  only  in  small  and  unimportant  bodies,  having  no 
value  for  practical  purposes.  In  the  general  mass  of  the 
ore,  there  was  mingled  with  the  franklinite,  ores  of  zinc 
and  other  minerals  in  various  proportions.  But  so  far  as 
was  known,  franklinite  constituted  the  predominating 
element  which  gave  character  and  title  to  the  mass.  Zinc 
ore  had  been  discovered  and  used  in  at  least  one  locality, 
but  no  well  defined  vein  of  zinc  ore  had  been  developed. 
Upon  Stirling  Hill,  in  the  immediate  vicinity,  distinct, 
well  defined  veins  of  zinc  and  franklinite  had  been  de- 
veloped, and  the  zinc  vein  extensively  worked.    Here,  as 
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on  Mine  Hill,  the  ores  were  found  to  some  extent  in  me- 
chanical combination.  Both  veins  contained  more  or  less 
of  each  mineral.  In  the  zinc  vein  the  red  oxide  of  zinc 
predominated ;  it  formed  the  enveloping  mass  which  gave 
name  and  character  to  the  ore,  and  though  grains  of  frank- 
linite  were  found  extensively  disseminated  throughout  the 
mass,  it  was  universally  known  and  designated  as  zinc  ore. 
On  Stirling  Hill,  the  separate  lodes,  though  in  immediate 
contact,  were  generally  well  defined  and  distinguished  bv 
clear  lines  of  demarcation.  From  the  general  geological 
character  of  the  vicinity,  it  was  anticipated  that,  in  the 
progress  of  investigation,  a  similar  distinct  and  well  de- 
fined vein  of  zinc  ore  would  be  developed  upon  Mine 
Hill.  Upon  this  state  of  facts  within  the  knowledge  of 
the  parties,  there  seems  to  be  no  room  for  rational  doubt 
as  to  what  the  parties  intended  by  the  terms  used  in  the 
deed  as  descriptive  of  the  subject  matter  of  the  convey- 
ance. By  "  zinc  ores  "  was  meant  those  veins  or  lodes  in 
which  the  ore  of  zinc  was  the  predominating  ore,  and  by 
"franklinite,**  not  the  pure  mineral  of  that  name,  which 
was  never  found  except  in  small  and  detached  specimens, 
but  those  veins  or  lodes  in  which  franklinite  predominated, 
and  which  was  known  and  designated  as  franklinite  ore. 
The  instrument  must  bo  construed  according  to  the  mind 
and  intent  of  the  parties  at  the  time  it  was  executed.  It 
is  no  valid  objection  to  this  construction  that  franklinite 
is  a  mineral,  and  not  a  metal,  and  that,  speaking  with 
scientific  precision,  there  is  no  such  thing  as  a  franklinite 
ore,  in  the  sense  in  which  we  speak  of  a  zinc  or  iron  ore. 
The  question  is  not,  what  is  the  scientific  import  of  the 
terms,  but  in  what  sense  the  parties  to  the  contract  under- 
stood and  used  them.  The  evidence  abundantly  shows 
that  the  term  franklinite  was  in  constant  and  familiar  use 
to  designate  the  ore  or  mass  in  which  that  mineral  pre- 
dominated. 

The  same  view  of  the  import  of  the  terms  seems  to  have 
prevailed  in  the  minds  of  the  parties  down  to  the  time  of 
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16  commencement  of  this  suit.  The  complainants,  in 
leir  original  bill,  claim  that  the  defendants  own  none  of 
e  ores  except  the  franklinite  when  it  exists  separate 
3m  the  zinc,  and  allege  that  the  defendants  were  mining 
id  using  the  ore  in  controversy  under  the  pretence  that 
e  opening,  or  mine,  contains  nothing,  or  nearly  nothing, 
it  franklinite,  whereas  the  complainants  allege  that  zinc 
e  is  the  predominating  ore  in  said  opening,  or  at  least 
nstitutes  a  very  large  proportion  of  the  ore  therein, 
le  Franklinite  Company,  in  their  answer,  allege  that  in 
I  the  veins  yet  discovered  on  Mine  Hill  franklinite  is 
e  predominating  metal ;  that  the  ore  in  excess  gives 
.me  and  character  to  the  vein.  And  they  further  allege, 
at  in  the  working  of  the  ore  taken  by  them  from  the 
w  opening  not  more  than  fifteen  per  cent,  of  zinc  has 
en  extracted. 

The  evidence  shows  that  the  vein  or  lode  in  which  the 
iiie  called  the  new  opening  is  situated,  at  the  date  of 
e  deeds  and  down  to  the  commencement  of  this  con- 
>versy,  was  known  and  designated  as  a  franklinite  vein, 
id  that  in  the  great  mass  of  mineral  substances  in  the 
in,  as  far  as  developed,  franklinite  predominates.  The 
idence  further  shows  that,  taking  the  entire  aggregate 
"  the  ores  which  have  been  taken  from  the  mine  by  both 
mipanies,  there  has  been  a  very  decided  excess  of  frank- 
nite  over  the  zinc  ore  in  the  mass. 
The  complainants  insist,  nevertheless,  that  the  title  to 
le  mine  is  in  them,  because  the  entire  mass  of  ore  there- 
1,  including  as  well  the  franklinite  as  the  zinc,  existing 
3  it  does  in  intimate  mechanical  combination,  constitutes 
^inc  ore  within  the  letter  of  the  grant.  Upon  this  and 
indred  points  involved  in  the  inquiry,  a  great  amount  of 
aluable  testimony  has  been  given  by  witnesses  distin- 
uished  for  their  scientific  attainments  and  practical  skill 
3  mineralogists.  The  court  acknowledges  its  obligation 
)r  the  light  thus  aflTorded,  which  has  served  to  render 
Dme  of  \hQ  points  of  ipquiry  entirely  clear.    The  evi* 
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dence,  indeed,  has  satisfactorily  settled  most  of  the  inci- 
dental questions  of  fact  which  have  arisen  in  the  canse; 
and  although  there  are  conflicts  in  the  testimony  upon 
matters  of  opinion,  and  still  more  upon  matters  of  infer- 
ence, yet,  upon  a  careful  review  of  the  evidence,  and  an 
examination  of  the  very  elaborate  arguments  of  counsel, 
I  do  not  find  any  essential  difterence  in  the  result  of  the 
various  analyses  nor  upon  the  material  questions  of  fact 
bearing  upon  the  result  of  the  controversy.  I  shall  there- 
fore content  myself  by  stating,  in  the  progress  of  the 
opinion,  what  I  understand  to  be  the  clear  result  of  the 
testimony,  without  referring  to  it  in  detail  or  naming  the 
witnesses,  and  without  adverting  to  occasional  conflicts  , 
which  do  not  aftect  the  general  result. 

I  think  the  evidence  does  show,  as  claimed  by  the  com 

plainants,  that  the  bulk  of  the  ore  in  question  (I  refec^ 
more  especially  to  what  is  called  by  the  witnesses  thegra£^» 
ore)  is  properly  called  zinc  ore.     It  is,  in  other  words,  ^^ 
mineral  body  containing  so  much  of  the  metal  of  zinc  a.^ 
to  bo  worth  smelting.     It  is  shown  that  it  has  been  protf- 
ably  worked  for  the  zinc  which  is  extracted  from  it,  and 
hence,  in  popular  understanding,  as  w^ell  as  in  strict  teci- 
nical  meaning,  it  would  be  called  an  ore  of  zinc.    And  if 
the  deed  to  the  Zinc  Company  contained  a  simple  grant 
of  all  the  zinc  ore,  without  exception,  found  or  to  be 
found  in  the  tract,  the  argument  in  favor  of  their  title  to 
the  entire  mass  would  certainly  be  very  strong,  not  only 
because  the  ore  would  fall  directly  within  the  description 
of  the  grant,  but  because,  in  case  of  any  doubt,  the  grant 
must  be  taken  most  strongly  against  the  grantor.  Bat  the 
grant  is  of  all  the  zinc  and  other  ores,  except  franklinite 
and  iron  ores.  The  franklinite  is  expressly  excepted  from 
the  grant,  and  to  adopt  the  construction  contended  for 
would  be  to  nullify  the  exception,  or  to  restore  the  clause 
contained  in  the  deed  from  Fowler  to  the  Sussex  Com- 
pany, "  except  the  franklinite  or  iron  ores,  when  it  exists 
separate  from  the  zinc."    Either  construction  is  inadmia* 
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sible,  because  it  would  be  in  conflict  with  the  terms  of  the 
^rant.  If  the  grant  had  been  of  all  the  2iuc  ore  except 
'the  red  oxide  of  2Sinc,  the  red  oxide  of  zinc  would  not 
liave  passed  by  the  grant  simply  because  it  is  expressly 
excepted.  It  would  add  no  strength  to  the  claim  of  the 
grantee  to  demonstrate  that  the  mass  in  which  the  red 
oxide  was  found  constitutes  a  good  zinc  ore,  because  the 
grantors  could  never  have  intended,  by  the  term  zinc  ore, 
to  have  included  the  red  oxide,  which  by  the  express 
terras  of  the  grant  is  excepted. 

It  is  further  insisted,  on  the  part  of  the  Zinc  Company, 
that  whether  a  particular  ore  shall  be  called  zinc  ore  on 
the  one  hand,  or  franklinite  or  iron  ore  on  the  other,  does 
not  depend  upon  the  preponderance  of  zinc  or  oxide  of 
zinc  upon  one  hand,  or  of  franklinite  or  oxide  of  iron 
upon  the  other,  but  on  the  relative  value  of  the  respective 
products,  after  taking  into  account  the  expense  of  ex- 
tracting the  same. 

It  was  suggested,  upon  the  argument,  that  this  ground 

of  defence  was  inadmissible,  as  it  was  an  entire  departure 

from  the  ground  of  claim  set  up  by  the  Zinc  Company  in 

the  original  bill,  and  upon  which  an  issue  was  made  by 

the  answer  to  that  bill.    But  a  bill  in  the  nature  of  a  sup* 

plemental  bill  is  not  an  addition  to  the  original  bill,  but 

another  original  bill,  to  which  a  new  defence  may  be  made. 

Siory's  Eq.  PI.  §  858;  Miiford's  PI  72;  8  DankW  Chan. 

Pr.  1686. 

The  complainant  in  the  original  bill,  in  his  answer  to 
the  supplemental  bill,  is  not  controlled  by  the  averments 
of  the  bill)  nor  limited  to  the  same  grounds  in  support  of 
his  "title. 

The  evidence  offered  upon  this  point  suffices  to  show 
that,  either  in  scientific  or  metallurgical  nomenclature,  an 
ore  containing  different  metals  may  be,  and  ordinarily  is 
termed  an  ore  of  that  metal  for  which  it  is  only  or  pri- 
marily worked ;  and  that  the  ore  in  question,  being  more 
valuable  as  a  zinc  than  as  an  iron  ore,  and  being  worked 
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for  its  zinc,  is  properly  a  zinc  ore.  I  do  not  understam 
it  to  be  insisted,  and  it  certainly  is  not  established  by  th 
evidence,  that  an  ore  is  properly  called  an  ore  of  tha 
metal  o;?(y  for  which  it  may  be  most  profitably  workec 
or  that  there  is  any  inflexible  rule  adopting  the  value  c 
the  product  as  a  test  of  the  name  of  the  ore.  The  exteu 
of  the  evidence,  I  think,  is  that  the  ore  would  more  nsi 
ally  and  more  properly  be  styled  an  ore  of  that  metal  fc 
which  it  is  primarily  and  most  profitably  worked.  Assun: 
ing  it  to  be  satisfactorily  established  that  this  ore  may  b 
most  profitably  worked  for  its  zinc,  and  that  it  may,  b 
that  principle  of  classification,  be  termed  a  zinc  ore,  th 
important  question  still  remains,  was  that  the  mode  c 
classification  adopted  by  the  parties  to  the  deed  in  ques 
tiou  ?  Did  they  so  understand  it  ?  Was  that  the  meanin, 
they  attached  to  it?  Upon  this  point,  as  has  been  alread 
said,  the  evidence  is  decisive.  No  such  mode  of  classiti 
cation,  as  the  relative  value  of  the  respective  metals  wa 
(so  far  as  appears  by  the  evidence)  ever  adopted  by  o 
known  to  the  parties  at  the  date  of  the  deed,  but  on  th 
contrary,  the  ore  w^as  known  and  designated  by  the  pre 
ponderance  of  the  metal  contained  in  the  vein,  withoa 
regard  to  its  value ;  and  that  by  those  who  owned  it,  wh« 
dealt  in  it,  who  used  it,  and  who  classified  it,  the  ore  o 
the  vein  in  question  was  known  and  designated  as  frank 
linite.  It  is  immaterial,  therefore,  by  what  other  or  dil 
ferent  name  the  ore  may  be  called.  It  is  obvious,  more 
over,  that  the  system  of  classification  of  ores,  by  the  re 
lative  value  of  the  metals  contained  in  them,  howeve 
proper  it  may  be  in  the  nomenclature  of  mineralogists  o 
metallurgists,  can  never  be  adopted  to  settle  the  construe 
tion  of  a  deed  or  the  title  to  the  ore.  The  name  would  b 
liable  to  constant  fluctuation,  depending  upon  the  fluctua 
tion  in  the  market  price  of  the  respective  metals,  th 
locality  in  which  the  ore  is  found,  and  the  facilities  fo 
working  it.  It  would  convert  the  franklinite  itself  int 
an  ore  of  zinc.    The  title  to  the  ore  certainly  could  no 


MAT  TERM,  1861.  849 


Zinc  Co.  V.  Franklinite  Co. 


fl actuate  with  the  change  of  name — that  was  fixed  by  the 
delivery  of  the  deed. 

Another  ground  relied  upon  by  the  Zinc  Company  is, 
that  the  vein  of  ore  in  which  the  new  opening  is  made  is 
found,  upon  careful  examination,  to  consist  of  two  dis- 
tinct layers  or  strata.  That  one  of  these  strata  contains 
so  large  an  admixture  of  zinc  ore  in  some  of  its  shapes, 
either  as  red  oxide,  silicate,  or  carbonate  of  zinc,  as  to 
constitute  the  preponderance  of  the  mass,  and  to  form 
with  the  franklinite  a  good  zinc  pre.  This  claim  applies 
to  what  is  usually  termed  the  gray  ore,  as  distinguished 
fi'otn  the  black  ore  taken  from  the  new  opening,  and  is 
the  ore  which  has  mainly  been  mined  and  taken  away  by 
^heZinc  Company. 

Jt  is  admitted  that  this  ore  is  taken  from  a  part  of  the 
ST^'catwest  tein,  which  is  known  as  franklinite,  and  in  the 
^S'S^'egate  ore  of  which,  including  as  well  the  black  as 
^«^  «  gray  ore,  the  franklinite  greatly  predominates.  It  is 
^^a.imed  that  the  gray  ore,  containing  a  large  admixture 
^^  the  red  oxide  of  zinc,  constitutes  a  distinct  and  clearly 
dc^iined  stratum  or  layer  in  that  vein  to  which  the  Zinc 
^c>inpany  have  title.  The  existence  of  this  distinct  layer 
^^  stratum  is  denied.  It  is  admitted  that  certain  portions 
^^  the  vein  contain  more  zinc  than  others,  and  that  the 
^**^ vary  in  color;  but  it  is  insisted  by  the  Franklinite 
^^^Tfipany  that  these  portions  are  not  found  in  distinct 
^^^'•ers  or  strata,  or  in  segregated  masses  or  deposits,  but 
^^^  scattered  irregularly  and  indiscriminately  through  the 
^^^in.  Upon  this  point  there  is  much  conflict  in  the  evi- 
.  ^  tnce.  The  fact  of  the  existence  of  such  distinct  stratum 
^^  tiot  established.  The  burthen  of  proof  upon  this  point 
^*  Xipon  the  Zinc  Company.  The  ore  is  taken  from  part  of 
^  *Vanklinite  vein,  and  from  a  mine  in  which  the  great 
"^^Xes  of  the  ore  is  franklinite.  If  this  particular  portion 
^^  the  vein  belongs  to  the  Zinc  Company,  the  existence 
^*^  the  stratum  or  deposit  to  which  they  claim  title  should 
'^^  clearly  shown. 


^ 
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But  admitting  the  existence  of  a  distinct  and  well  de 
fined  stratum  within  the  mine  in  which  the  ore  in  ques- 


tion is  found,  the  evidence  does  not  show  an  excess  oQfcrf 
zinc  over  the  franklinite.     On  the  contrary,  the  average 
of  the  analyses  show  a  clear  preponderance  of  franklinite 
over  the  zinc  in  the  mass  of  the  ore  in  question. 

The  Zinc  Company  have  not  shown  a  title  to  the  mine 
called  the  new  opening,  nor  a  right  to  the  ores  taken^mi 
therefrom,  either  by  themselves  or  by  the  Franklinite 
Company.    The  injunction  against  the  Franklinite  Com—, 
pany  must  be  dissolved,  and  the  bill  dismissed  with  cost 

In  the  case  of  the  Boston  Franklinite  Company  agains^^Bt 
the  Zinc  Company,  a  reference  will  be  ordered  to  take  a^^ 
account,  and  the  injunction  against  the  Zinc  Compan^    j 
continued  till  the  final  hearing.     This  direction  is  give  -ti 
upon  the  assumption  that  the  dismissal  of  the  origin^^ 
bill  docs  not  finally  dispose  of  the  case  upon  the  bill  i    s 
the  nature  of  a  supplemental  bill.  Such  appears  to  be  tb^  e 
rule.    No  allusion  was  made  to  the  point  upon  the  arg^J3- 
ment,  and  counsel  will  be  heard  upon  it,  if  desired,  befo:xro 
the  signing  of  the  decree. 

I  have  entertained  strong  doubts  touching  the  proprie*:>'' 
of  holding  either  of  these  injunctions,  and  it  is  with  he^^-" 
tation  that  the  cases  are  now  decided  upon  their  merits  ^*- 
The  controversy  involves  a  question  of  title  to  real  estatr^- 
A  court  of  equity  will  rarely  interpose  by  injunction  "t  ^^ 
restrain  the  working  of  mines  until  the  right  is  establish^  ^ 
at  law.    Uden  on  li\junc.  112,  ( ^ValeTma7Cs  ed,)  194. 

And  where  an  injunction  is  granted,  the  course  mcr^* 
consistent  with  the  practice  and  inclination  of  the  co»  ^*' 
is  to  have  the  right  tried  at  law.     Grey  v.  JDuke  of  Sorf^^ 
umberlandj  17  Vesey  281. 

But  the  case  has  been  peculiarly  situated.    The  injua^' 
tion  in  favor  of  the  Zinc  Company  against  the  Franklinite 
Company,  who  were  originally  in  possession,  has  been  of 
long  standing.    No  motion  has  been  made  to  dissolve  iU 
nor  has  either  party  asked  a  trial  of  the  title  at  law  ov 
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ioned  the  propriety  of  the  injunctions  upon  this 
id.  Both  parties  have  sought  a  decision,  by  this 
of  the  question  upon  the  merits.  Evidence  has 
taken  affecting  the  entire  question  at  issue,  and  the 
argued  exclusively  upon  the  question  of  title.  The 
was  heard  with  the  understanding  that  a  decision 
3  question  of  right  was  desired,  to  the  end  that  the 
•tant  questions  involved  should  be  speedily  and  finally 
ed  by  the  court  in  the  last  resort.  Under  these  cir- 
:ances  the  question  is  decided,  aside  from  all  questions 
cchnical  character,  exclusively  upon  its  merits,  be- 
g  that  the  ends  of  justice  will  thereby  be  most 
iially  promoted. 


McMurtry  vs.  Giveans. 


lizo  the  taking  of  seven  per  cent,  interest  on  contracts  by  virtue  of 
.ipl'lements  to  the  act  concerning  usurj'',  the  contract  must  be  ac- 
r  made  Aviihin  one  of  the  districts  specified  iu  the  act. 


iteheadj  for  complainant. 

Uamson,  for  defendant. 

3  Chancellor.  The  bill  is  filed  to  foreclose  a  mort- 
given,  on  the  25th  of  February,  1856,  by  William 
veans  and  Samuel  Giveans  to  William  McMurtr}'  to 
5  the  payment  of  §3000,  with  interest  at  the  rate  of 
per  cent,  per  annum.  The  answer  of  William  D. 
ns,  the  principal  debtor,  (the  other  obligor  having 
[  in  the  bond  and  mortgage  as  a  surety)  sets  up 
as  a  defence. 

I  question  at  issue  involves  the  true  construction  of 
pplement  to  the  act  against  usury,  approved  March 
54,  JS'ix.  Dig.  373,  §  8,  and  of  the  further  supple- 
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ment  to  the  said  act,  approved  April  6th,  1855,  iViar.  Big.-^  ^* 
874,  §  10,  Pamph.  Laws  752. 

The  act  of  March  2d,  1854,  authorizes  interest  to 
taken  at  the  rate  of  seven  per  cent,  upon  all  contract 
thereafter  made  in  either  of  the  counties  of  Hudson  or  o^fc  -f 
Essex,  or  in  the  city  of  Paterson ;  provided^  that  each  one  o^fc:  f 
the  parties  to  such  contract  shall,  at  the  making  thereof,^Z^, 
reside  either  within  the  limits  of  said  counties  or  city  oj  .m^r 
out  of  the  state. 

The  act  of  1855,  after  reciting  that  doubts  had  arisen  inH=i 
relation  to  the  proper  construction  of  the  act  of  1854—-  -, 
declares  that  the  said  act  shall  be  taken  and  construed  tc=D 

legalize  all  contracts  made  since  the  said  act  went  into  ope 

ration  for  the  loan  or  forbearance  of  money  upon  interes 1 

at  the  rate  of  seven  per  cent.;  provided  the  contracting^ 
parties,  or  either  of  them,  was  or  shall  be  at  the  time  (^^  f 
making  the  contract  resident  of  or  located  in  cither  th^^ 
counties  of  Hudson  or  Essex  or  the  city  of  Paterson  o  :w 
out  of  this  state. 

The  design  of  the  last  statute,  as  appears  by  the  pre^  — 
amble,  was  to  remove  doubts  which  had  arisen  in  relatio^c3. 
to  the  proper  construction  of  the  former  act.    Whatthos-  -^^^ 
doubts  were  is  not  expressly  stated ;  but  from  the  enactt^ — 
ment  of  the  statute,  as  well  as  from  its  preamble,  th    -^=^ 
obvious  presumption  is  that  the  doubts  existed  in  relatio^^  "■" 
to  the  proviso  of  the  statute,  which  requires  each  one  c^  * 
•the  contracting  parties  to  reside  within  the  districts  spec^S- 
fied  or  out  of  the  state,  and  that  the  design  of  the  statute  ^^ 
was   simply  to   remove   those    doubts  by   altering  tb-  ^^ 
language  of  the  proviso  and  rendering  it  less  ambiguou^^^ 

Limited  to  this  object,  the  simple  effect  of  the  act  c^  -* 
1855  was  to  legalize  all  contracts  made  or  to  be  mad  ^^ 
w-ithin  the  districts  specified,  provided  that  both  oreith^^ 
of  the  contracting  parties  resided  within  either  of  tho&^ 
districts  or  out  of  the  state.    But  the  language  of  the  act 
is  much  more  comprehensive.     It  contains  no  reference 
whatever  to  the  place  of  making  the  contracts.  In  tena% 
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therefore,  the  act  not  only  comprehends  all  contracts 
made  within  the  counties  of  Hudson  or  Essex  or  within 
-he  city  of  Paterson,  but  all  contracts  wherever  made^  pro- 
vided both  or  either  of  the  contracting  parties  resided 
»"vithin  the  limits  specified  or  out  of  the  state.  And  such 
t  is  insisted  must  be  the  construction  of  the  statute. 

The  effect  of  this  construction  would  be  to  strike  from 
he  act  of  1854  the  entire  clause  in  relation  to  the  place 
>f  the  contract,  and  confine  its  operation  to  the  residence 
>f  the  contracting  parties.  It  would  legalize  contracts  for 
nterest  at  seven  per  cent,  in  every  part  of  the  state,  pro- 
rided  either  of  the  contracting  parties  lived  out  of  the 
itate  or  within  certain  specified  limits  within  the  state, 
fhis  would,  indeed,  place  the  law  regulating  the  rate  of 
titerest  upon  a  most  unsatisfactory  basis.  The  right  to 
rlaarge  seven  per  cent,  interest  would  not  be  confined  to 
uny  locality.  It  would  not  be  regulated  by  the  place  of 
Ixe  contract,  but  solely  by  the  residence  of  the  contracting 
►Arties.  Such  result  never  could  have  been  within  the 
o  Dtemplation  of  the  legislature.  The  design  of  the  legis- 
a^are,  in  both  acts,  was  to  legalize  contracts  for  interest 
^  seven  per  cent,  for  the  benefit  (real  or  supposed)  of  the 
^sidents  of  the  localities  or  districts  specified  in  the  act. 
luat  such  was  the  design  of  the  legislature  is  abundantly 
^  ^nifested  by  reference  to  contemporaneous  legislation. 
*^U8  the  county  of  Union  having  been  set  off  from  the 
^"^nty  of  Essex  in  1857,  doubts  arose  whether  the  opera- 
*^^n  of  the  act  of  1854,  which  was  limited  in  terms  to  the 
^  unties  of  Hudson  and  Essex,  would  extend  to  the 
^  tinty  of  Union,  although  that  territory  was  included 
^  thin  the  limits  of  Essex  at  the  passage  of  the  act.  To 
-  rnove  those  doubts,  by  an  act  approved  February  18th, 
^  58,  {Pamph.  Laics  89)  it  was  enacted  that  all  contracts 
^ade  in  the  county  of  Union,  after  the  creation  of  that 
^unty  by  virtue  of  the  act  of  1854,  for  the  loan  or  for- 
bearance of  money,  with  interest  at  the  rate  of  seven  per 
•^^nt.,  should  be  valid  and  legal  in  the  same  manner  and 
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to  the  same  extent  as  authorized  by  the  act  of  1854  in  tlie 
county  of  Essex.  This  act  has  clear  reference  to  the 
locality  of  the  contract  as  well  as  to  the  residence  of  the 
contracting  parties.  In  like  manner,  the  act  of  Fcbrnar)* 
tUli,  1858,  {Pamph.  Laics  34),  the  act  of  March  18th,  1858, 
{Pamph,  Lows  ^IS),  and  the  act  of  18G0,  {Pawph.  Lmc' 
111),  which  extend  the  operation  of  the  law  authorizing 
interest  to  be  taken  at  the  rate  of  seven  per  cent,  to  the 
county  of  Bergen,  to  a  fart  of  the  township  of  Wood- 
bridge,  and  to  the  township  of  Acquackanonck,  all  re- 
quire that  the  contract  should  be  made  within  the  limits 
of  those  districts  respectively.  In  all  the  legislation  on 
this  subject  it  is  apparent  that  the  legislature  designed 
that  the  place  of  the  contract  should  be  the  test  of  the 
legality  of  the  interest,  in  accordance  with  the  familiar 
principle,  that  the  validity  and  construction  of  the  con- 
tract are  to  be  determined  by  the  lex  loci  contractus. 

This  interpretation  of  the  act  is  in  accordance  not  only 
with  the  design  of  the  legislature,  as  manifested  by  con- 
temporaneous legislation,  but  is  sanctioned  by  well  settled 
principles  of  construction.  In  the  construction  of  statutes, 
reference  must  always  be  had  to  the  subject  matter  of  the 
law,  thai  alone  being  supposed  to  be  wuthin  the  raimlof 
the  legislator.  The  act  of  1855,  as  appears  by  its  title 
and  preamble,  is  explanatory  of  the  act  of  1854,  and  was 
])assed  for  the  purpose  of  removing  doubts  which  had 
arisen  in  relation  to  the  proper  construction  of  that  act. 
Xow  the  design  of  the  act  of  1854  was  to  legalize  intere:?t 
at  the  rate  of  seven  per  cent,  within  certain  specified 
limits.  The  subject  matter  of  that  act  was  contracts 
made  within  those  limits  only.  The  subject  matter  of  the 
explanatory  act  of  1855  was  identic^d  with  that  of  lii«54. 
r^':.  contracts  made  within  those  limits  only.  When, 
therefore,  the  legislature,  in  the  act  of  1855,  legalized '''' 
contracts  bearing  interest  at  seven  per  cent,  made  aft<?^ 
the  act  of  18.14,  they  must  be   understood  as  having  ^'^ 
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contemplation  all  contracts  within  the  purview  of  that 

act,  and  made  under  color  of  its  authority. 

The  language  of  the  act  of  1855  is  prospective  as  well 

JV5  retrospective  in  its  operation.     It  is  on  this  ground 

alone  that  the  complainant  can  avail  himself  of  its  pro- 
visions, as  his  mortgage  was  given  after  the  act  went  into 
operation.  Its  etfect  is  to  legalize  not  only  contracts 
then  made,  but  also  such  as  should  be  thereafter  made. 
It  was  obviously  designed  as  a  legislative  construction  of 
the  provision  of  the  act  of  1854.  The  two  statutes  must 
1)6  construed  together.  They  are  both  supplements  to 
the  act  against  usury,  and  constitute  a  portion  of  the 
general  law  of  the  state  upon  that  subject.  It  is  of  the 
utmost  importance  that  their  meaning  should  be  precisely 
defined.  The  true  construction  and  eftbct  of  the  law,  I 
think,  is  to  authorize  the  taking  of  seven  per  cent,  in- 
terest upon  contracts  made  in  certain  specified  districts  of 
this  state.  One  of  the  parties  must  not  only  live  in  the 
locality  specified,  but  the  contract  must  be  made  there. 
Seven  per  cent,  interest  can  only  be  taken  upon  contracts 
made  within  such  locality.  Upon  all  other  contracts 
(except  by  virtue  of  some  special  statute)  six  per  cent, 
continues  to  be  the  legal  rate  of  interest,  and  contracts 
upon  which  a  high  rate  is  reserved  are  usurious. 

Where,  then,  was  this  contract  made  ?  The  mortgagee 
resides  in  the  city  of  Newark,  tlie  mortgagor  in  the  county 
of  Sussex.  The  negotiation  for  the  money  was  carried 
on  and  completed,  the  bond  and  mortgage  executed  and 
delivered,  and  the  money  paid  to  the  mortgagor,  in  the 
county  of  Sussex.  As  to  these  facts  there  is  no  dispute. 
Xor  do  I  find  in  the  testimony  the  least  evidence  of  the 
contract  being  niade  elsewhere.  The  facts  flre  very 
clearly  stated  by  David  Ryerson,  esq.,  by  whose  agency 
the  loan  was  made.  The  property  of  the  mortgagors 
was  advertised  for  sale  under  an  execution.  They  applied 
to  Mr.  Ryerson,  who  was  president  of  the  Sussex  Bank 
and  the  father-in-law  of  the  complainant,  for  a  loan  of 
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money.  lie  agreed  to  procure  the  money  for  them,  or 
failing  in  that,  to  see  that  they  had  the  money  in  time  to 
save  their  property  from  being  sold.  The  terms  of  the 
contract,  the  amount  of  the  loan,  the  time  of  payment, 
the  security  to  bo  given,  and  the  rate  of  interest  were  all 
agreed  upon  at  Newton  between  Mr.  Ryerson  and  tbe 
mortgagors.  He  gave  the  instructions  to  the  attoruey, 
and  furnished  the  money  for  which  the  mortgage  was 
given.  All  this  must  have  been  done  by  him  as  the 
agent  of  McMurtry. 

But  it  is  urged  that  the  mortgagors  employed  Mr.  Ry- 
erson to  procure  the  loan  for  them,  that  they  paid  him  for 
that  purpose,  and  that  he,  as  their  agent,  negotiated  the 
loan  on  their  behalf  with  McMurtry.  All  that  is  said  on 
this  point  by  the  witness  is,  "I  procured  a  loan  of  that 
amount  for  them  from  William  McMurtiy."  Where, 
when,  or  how  that  contract  was  made  we  are  not  informed. 
For  all  that  appears  in  evidence  it  might  have  been  made 
at  Newton. 

But  assuming  that  the  application  for  the  loan  and  the 
authority  to  make  it  was  given  in  Essex,  still  the  contract 
for  the  loan  was  not  made  there.  The  utmost  that  can 
be  said  is,  that  Mr.  Kyerson,  in  executing  the  contract, 
acted  as  agent  of  both  parties.  He  applied  to  McMurtry 
for  the  loan  as  the  agent  of  Giveans.  He  was  authori7.cd 
by  McMurtry,  as  his  agent,  to  make  the  loan  on  his  be- 
half. But  the  contract  for  the  forbearance  of  the  money 
was  made  at  Newton. 

If  McMurtry  had  gone  to  Newton,  aiid  there  agreed 
that  Kyerson  should  make  the  loan  on  his  behalt^  and 
furnished  him  the  money  to  be  loaned,  and  the  partiej^ 
had  then  gone  to  Newark  and  executed  the  contract  ther^^ 
in  pursuance  of  this  authority,  it  would  scarcely  be  pro- 
tended that  the  loan  would  have  been  usurious  on  the 
ground  that  it  was  not  made  in  the  county  of  Essex. 

Or  if,  upon  the  evidence  in  the  case,  the  rate  of  interest 
had  been  seven  per  cent,  in  Sussex,  and  only  six  in  Essex, 


MAT  TERM,  1861.  857 

Lokerson  v.  Stillwell. 

be  loan,  as  made,  would  not  have  been  deemed  usurious 
ti  the  ground  that  it  was  made  in  Essex. 

I  am  of  opinion  that  this  contract  is  for  a  greater  rate 
f  interest  than  is  allowed  by  law,  and  is  consequently 
curious  and  void. 

I  have  arrived  at  this  conclusion  with  some  reluctance, 
^t  only  from  its  consequences  upon  the  creditor,  but 
oni  a  belief  that  the  contract  was  made  under  a  mistake 
^  law  and  a  misapprehension  of  the  party's  rights.  But 
lere  is  no  pretence  of  ignorance  or  mistake  of  facts,  and 
le  law  will  infer  a  corrupt  intent  where  the  fact  of  taking 
Lore  than  six  per  cent,  knowingly  is  proved.  Sussex 
\a7ik  V.  Baldiviriy  2  Harr.  496. 

The  bill  must  be  dismissed. 


Lokerson  and  others  vs.  Stillwell  and  others. 

o  constitute  a  mortgage,  the  conveyance  must  be  originally  intended  be- 
tween the  parties  as  a  security  for  money  or  as  an  encumbrance  merely . 

a,rol  evidence  is  admissible  in  equity  to  show  that  a  deed  absolute  on  its 
face  was  intended  as  a  mortgage,  and  that  the  defeasance  was  omitted  by 
fraud,  surprise,  or  mistake. 

.  deed  made  to  hinder,  delay,  or  defraud  creditors  is  void  only  as  to  credi- 
tors :  it  is  valid  as  against  the  grantor  and  his  heirs, 

lie  terms  of  the  contract  must  be  clearly  proved  before  a  party  is  entitled 
to  a  decree  for  its  specific  performance. 


Joel  Parker  and  Joseph  F.  Handolph,  for  complainants. 

Cayman  and  BeasUy^  for  defendants. 

The  Chancellor.  The  bill  is  filed  by  the  heirs  of 
Abraham  Stillwell  against  the  heirs  of  Joseph  M.  Still- 
well, to  redeem  certain  real  estate,  which  was  conveyed 
from  Abraham  to  Joseph  by  an  absolute  deed  in  fee 
simple,  bearing  date  on  the  8th  of  April,  1824. 
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The  iustrument  in  question  is  not  a  mortgage,  no^"  i^ 
the  nature  of  a  mortgage.  Upon  its  face  it  is  an  absol  "ute 
deed  executed  by  Abraham  Stillwell  to  Joseph  M.  Squill- 
well  for  the  consideration  of  ^1600  paid  by  the  gran,  ^ee 
to  the  grantor.  It  was  not  originally  intended  as  a  s^-  pu- 
rity for  money.  The  only  debt  due  from  the  granto^r-to 
the  grantee  at  the  time  of  its  execution  was  already  se- 
cured by  bond  and  mortgage  upon  a  part  of  the  8»^  me 
premises.  Those  securities  continued  to  be  held  by  "the 
grantee  after  the  execution  of  the  deed. 

To  constitute  a  mortgage,  the  conveyance  must  be 
originally  intended  between  the  parties  as  a  security  for 
money  or  as  an  encumbrance  merely.  2  Story's  Eq,  ,^^Mr. 
§1018;  4:KenCs  Com.  142. 

Parol  evidence  is  admissible  in  equity  to  show  thi^-.  t  it 
was  intended  as  a  mortgage,  and  that  the  defeasance  ^^^as 
omitted  by  fraud,  surprise,  or  mistake.  4  KenVs  Com.  I — 42. 

But  it  is  not  pretended  that  the  defeasance  was  omit-  "ted 
by  fraud  or  mistake.  According  to  the  case  made  by  ^^ 
plaintifi"s  evidence  the  deed  is  precisely  what  it  was  i^* 
tended  to  be,  viz.  a  shield  against  the  claims  of  creditci^^r*' 

The  complainant's  wife  and  daughter,  who  alone  tes^C^ify 
as  to  the  transaction,  show  conclusively  that  it  was  -^^oi 
designed  as  a  security  for  a  loan,  but  in  fact  to  prot::   ^^^ 
the  property  of  the  grantor  from  his  creditors.     If  thie^    be 
the  true  character  of  the  transaction,  it  is  clearly  nc^^  ^^ 
mortgage  nor  in  the  nature  of  a  mortgage.    A  deedm^^-^^ 
to  hinder,  delay,  or  defraud  creditors  is  void  only  aa^     ^^ 
creditors.     It  is  valid  as  against  the  grantor  and  his  he»  ^• 
Nor  will  a  court  of  equity  relieve  against  it  at  the  iustar^^^ 
either  of  the  grantor  or  liis  heirs.  Den  v.  3fonjoy,  2Il(t^^^' 
174;  Jackson  v.    Garnsey,  IG  Johns,  li.  192;  Roberts      on 
Fraud,  Con.  G46 ;  Jackson  v.  Dntton,  3  Harrington  98. 

No  party  to  an  agreement  in  fraud  of  legal  rights  is  ^^' 
titled  to  the  aid  of  a  court  of  equity.  Tantayn  v.  MiUei'j  ^ 
Stockt.  551;  McClure  v.  Purcel,  '6  A.  K.  Marshal. 

The  case,  as  made  by  the  bill,  is  that  subsequent  to  tb^ 
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onveyance  to  Joseph  M.  Stillwell,  a  written  agreement 
-as  made  by  the  grantee  to  reconvey  to  the  grantor  the 
remises  conveyed  by  the  deed  upon  the  repayment  of 
le  amount  then  ascertained  to  be  due  from  the  grantor 
>  the  grantee.  This  is  clearly  a  totally  distinct  contract 
•om  any  that  was  or  could  have  been  made  at  the  date 
F  the  deed,  for  it  includes,  by  its  terms  and  according  to 
le  complainants'  evidence,  moneys  which  were  advanced 
fter  the  date  of  the  deed. 

It  is  this  contract  of  which  the  complainants,  after  the 
ipse  of  thirty  years,  ask  a  specific  performance. 

The  contract  which  is  set  out  in  the  bill  is  essentially 
ariant  from  that  established  in  evidence.  The  bill  sets 
ut  a  contract  purporting  to  have  been  made  on  the  22d 
f  October,  1827,  for  the  reconveyance  of  the  premises 
pen  the  repayment  of  ?630  with  interest.  The  con- 
ract,  which  the  complainants  claim  to  have  proved,  was 
fiade  on  the  12th  of  August,  1825,  by  the  terms  of  which 
he  reconveyance  was  to  be  made  on  the  repayment  of 
;541.30  with  interest.  There  is  no  correspondence  be* 
weeu  the  allegation  and  the  proof.  They  differ  in  essen- 
ials-  If  the  complainants*  equity  was  clear,  and  this  was 
he  only  difficulty  in  the  way  of  a  recovery,  the  bill  might 
>e  amended  upon  proper  terms  even  at  this  stage  of  the 
^ause. 

But  the  terms  of  the  contract  are  not  proved  with  suffi- 
cient clearness  to  warrant  the  interference  of  the  court. 
tTo  rule  is  better  settled  than  that  which  requires  that  the 
terms  of  the  contract  should  be  clearly  proved  before  a 
party  is  entitled  to  a  decree  for  its  specific  performance. 
Tlic  contract  is  alleged  to  have  been  in  writing.  Three 
witnesses,  who  saw  it,  speak  as  to  its  contents.  The  only 
w  itness  who  is  not  a  party  in  the  cause  is  John  D.  Barka- 
low.  He  was  an  aged  witness.  He  saw  the  paper  once, 
and  read  it  in  the  spring  of  1834,  twenty-two  yeare  before 
his  examination.  He  describes  it  as  having  three  names 
siguecl  to  it.    Joseph  M.  Stillwell  was  one,  the  other  two, 
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he  thinks,  were  Eebecca  Stillwell  and  Michael  Stillwell. 
There  were  three  seals  to  the  instrument,  a  seal  opposite 
each  name.  Whether  the  names  of  Hebecca  and  Michael 
were  signed  as  sureties,  he  does  not  know.  He  thinks 
the  paper  specified  five  hundred  and  some  few  dollars,  but 
he  is  not  positive  as  to  the  amount.  The  other  witnesses 
who  speak  as  to  the  contents  of  the  writing  are  Phebe 
Stillwell,  the  widow  of  the  grantor  and  a  defendant  in  the 
cause,  and  Sarah  Lokerson,  one  of  the  complainants. 
Both  of  these  witnesses  had  full  opportunity  of  being 
well  acquainted  with  the  contents  of  the  paper.  Accord- 
ing to  their  evidence,  they  had  both  had  it  in  their  keep- 
ing, had  frequently  read  it,  and  spoken  of  its  contents. 
The  paper  passed  from  their  possession  in  June,  1885, 
after  which  neither  of  them  saw  it.  The  bill  in  this  cause 
was  exhibited  in  June,  1855.  It  was  an  injunction  bill, 
and  was  sworn  to  on  the  12th  of  June  by  the  complain- 
ants, including  Mrs.  Lokerson  and  llalph  Ilulse,  who  bad 
also  seen  the  original  contract.  The  bill  was  not  only 
sworn  to  but  must  have  been  prepared  upon  information 
furnished  by  Mrs.  Lokerson  and  Mrs.  Stillwell,  for  no 
other  living  persons  possessed  a  knowledge  of  the  facts. 
Hulse,  in  his  testimony,  is  silent  as  to  the  terms  of  the 
contract.  The  bill,  as  we  have  seen,  states  the  contract 
to  have  been  dated  on  the  22d  of  October,  1827,  and  to  be 
an  engagement  to  reconvey  upon  the  repayment  of  $630 
with  interest.  Mrs.  Phebe  Stillwell  filed  her  answer, 
sworn  to  on  the  17th  of  August,  1855,  in  which  she  dis- 
tinctly alleges  the  agreement  to  have  been  as  set  out  in 
the  bill.  It  is  but  justice  to  these  witnesses  to  believe 
that  they  remembered  the  terms  of  the  contract  to  be  as 
stated  by  them  under  oath  in  the  bill  and  answer.  On 
her  examination  as  a  witness,  in  November,  1855,  Mrs. 
Stillwell  assigns  a  different  date  to  the  contract  from  tbat 
stated  in  her  answer,  but  is  unable  to  say  whether  the 
contract  was  for  the  reconveyance  of  the  premises  upon 
the  repayment  of  six  hundred  and  odd  dollars,  or  five 
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mdred  and  odd  dollars,  with  interest.  She  also  de- 
ribes  the  contract  (as  did  Barkalow)  as  having  three 
ines  consecutively^  one  under  the  other^  with  a  seal 
:ached  to  each  name. 

Sarah  Lokerson,  the  only  remaining  witness  who 
eaks  of  the  contents  of  the  paper,  and  the  only  witness 
lo  details  its  contents  with  any  apparent  certainty,  was 
amined  in  February,  1858.  With  seeming  confidence, 
e  states  that  the  contract  was  dated  on  the  12th  of 
igust,  1825,  and  that  the  reconveyance  was  to  be  made 

Joseph  M.  Stillwell  upon  the  payment  of  J641.30  with 
be  rest.  She  gives  no  satisfactory  account  for  her  change 
memory  after  the  time  of  filing  the  bill.  The  remark- 
le  change  of  memory  in  both  these  witnesses  is  satis- 
ctorily  explained  by  the  documentary  evidence  on  the 
irt  of  the  defendants.  After  the  answer  of  Phebe  Still- 
ell  bad  been  filed,  the  defendants  filed  their  answer  de- 
fying the  alleged  agreement  to  reconvey,  as  charged  in 
le  bill ;  and  in  disproof  thereof  alleging,  that  in  addition 
>  the  bond  and  mortgage  for  $409.27,  held  by  Joseph  M. 
tillwell  against  his  brother  Abraham  at  the  date  of  the 
eed,  on  the  8th  of  April,  1824,  Abraham  became  further 
idebted  by  a  sealed  bill,  dated  on  the  12th  of  August, 
825,  for  8541.30,  which  remained  in  the  hands  of  Joseph 
I.  Stillwell  at  his  death,  and  which  still  remains  unpaid 
1  the  hands  of  his  executors.  It  is  evident  that  this 
ocumentary  evidence,  which  is  made  an  exhibit  in  the 
ause,  was  fetal  to  the  complainants'  case  as  made  by 
he  bill.  With  remarkable  facility^  the  memory  of  each 
f  the  witnesses  adapts  itself  to  this  new  phase  of  the 
ase.  It  is  assumed  that  this  Was  not  an  additional  debt 
0  that  contained  in  the  mortgage,  but  that  in  fact  this 
ealed  bill  must  have  been  given  for  the  amount  found 
lUC  on  the  settlement.  The  date  of  the  settlement  is  at 
•nee  changed  in  the  memory  of  the  witnesses  from  the 
:2d  of  October,  1827,  to  the  12th  of  August,  1825,  and 
he  balance  of  indebtedness  from  ?630  to  J541.30. 

Vol.  II.  2  h 
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Without  adverting  to  other  serious  ohjections  to  the 
reliability  of  this  evidence,  and  without  imputing  anj 
intentional  misrepresentation  or  want  of  veracity  to 
either  of  these  witnesses,  it  is  enough  to  say  that  no  de- 
cree ought  to  be  made  affecting  the  rights  of  parties  liti- 
gant upon  evidence  upon  which  so  little  reliance  can 
safely  be  placed.  The  terms  of  the  contract  are  not 
proved  with  sufficient  certainty  to  warrant  a  decree  for  a 
reconveyance. 

There  are  other  obstacles  of  a  technical  character  in  the 
way  of  the  complainants'  right  to  relief  to  which  it  is 
unnecessary  to  advert.  Enough  has  been  said  to  dispose 
of  the  cause. 

A  great  mass  of  evidence  has,  however,  been  taken  re- 
lating to  the  question  at  issue  between  the  parties.  It  is 
a  family  dispute,  in  which  the  memory  of  the  dead  and 
the  feelings  of  the  living,  as  well  as  a  question  of  pro- 
perty, are  involved.  On  these  accounts  I  felt  it  my  duty 
to  examine  the  evidence  in  relation  to  the  merits  of  the 
cause  with  more  than  ordinary  care.  It  may  not  be  im- 
proper, for  the  satisfaction  of  the  parties,  to  state  the 
result  of  that  examination,  as  it  bears  upon  the  equity  of 
the  complainants'  claim,  aside  ^rora  all  questions  of  a 
technical  character. 

Abraham  Stillwell,  the  ancestor  of  the  complainants, 
and  Joseph  M.  Stillwell,  the  ancestor  of  the  defendants, 
were  brothers.  In  the  year  1816  a  partition  was  made  of 
the  real  estate  of  their  father  between  his  four  sons,  and 
the  land  in  question,  consisting  of  about  one  hundred  and 
nine  acres,  was  assigned  to  Abraham.  On  the  80th  of  Au- 
gust, 1815,  he  gave  to  his  brother  Joseph  a  bond  for 
3409.27,  secured  by  a  mortgage  of  even  date  upon  fifty 
acres  of  the  tract.  On  the  8th  of  April,  1824,  Abraham, 
for  the  consideration  of  $1600,  expressed  in  the  deed, 
conveyed  all  his  land  (109  acres)  to  his  brother  Joseph  in 
fee.  On  the  14th  of  June  following  Abraham  was  dis- 
charged as  an  insolvent  debtor.    On  the  12th  of  August, 
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1825,  be  gave  to  his  brother  Joseph  his  sealed  bill  for 
9541.80.  So  far  the  facts  are  matters  of  record,  or  are 
Touched  for  by  written  documents,  and  admit  of  no  dis- 
pute. From  this  point  the  controversy  arises.  I  shall 
assume  the  material  facts  to  be  substantially  as  claimed 
by  the  complainants.  In  or  about  the  year  1825,  Joseph 
gave  to  his  brother  an  agreement  to  reoonvey  the  land  so 
conveyed  to  him  whenever  the  debt  due  should  be  paid. 
In  December,  1830,  Abraham  was  again  discharged  as  an 
insolvent  debtor.  On  the  13th  of  January,  1881,  he  died 
intestate,  leaving  a  widow  and  ten  children,  the  youngest 
an  infant  of  tender  age,  the  eldest  barely  twenty-one 
years  of  age.  They  were  left  in  indigent  circumstances, 
having  no  means  of  support  except  the  land  upon  which 
they  lived.  The  land  was  encumbered  with  the  debt  due 
to  Joseph.  The  title  was  in  him,  subject  to  the  widow's 
dower.  In  this  state  of  things  the  family  were  permitted 
to  remain  in  the  quiet  occupancy  of  the  premises  until 
1885.  The  mortgage  to  Joseph  had  then  been  outstand- 
ing for  twenty  years.  Ten  years  had  elapsed  since  he 
took  the  legal  title,  and  agreed  to  permit  the  mortgagor 
to  redeem.  The  mortgagor  had  died,  leaving  a  large  and 
dependent  family.  The  debt  had  increased,  according  to 
the  charge  of  the  complainants'  bill,  from  about  $400  to 
$800.  The  creditor  was  clearly  entitled  to  have  the  land 
or  his  money.  If  the  heirs  of  his  brother  were  entitled  to 
redeem  he  was  entitled  to  foreclose.  Foreclosure  and  re- 
demption are  correlative  terms. 

Had  Joseph  M.  Stillwell  commenced  proceedings  to 
foreclose  the  right  to  redeem,  or  taken  any  other  step  to 
perfect  his  title,  the  rights  of  the  heirs  must  have  been 
sacrificed.  Under  these  circumstances,  he  made  a  deed 
to  the  widow,  on  the  15th  of  June,  1835,  conveying  to  her 
in  fee  simple  sixty-six  acres,  more  than  half  the  tract  in 
quantity,  though  less  in  value.  The  balance  of  the  land 
he  conveyed  to  his  brother  Jeremiah,  who  owned  the 
adjoining  farm,  for  $800,  the  precise  amount  for  which 
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he  held  a  claim  against  the  estate.  Holding  the  legal 
title,  he  sold  so  much  of  the  land  as  sufficed  to  pay  hb 
own  claim,  and  conveyed  the  balance  in  fee  to  the  widow, 
thus  securing  a  home  to  herself  and  her  children,  which 
they  have  since  enjoyed  unmolested.  If  this  course  was 
not  strictly  legal,  it  surely  was  not  inequitable  nor  preju- 
dicial to  the  interests  of  the  heirs  of  Daniel  Stillwell. 

At  the  time  of  this  arrangement  the  agreement  of 
Joseph  M.  Stillwell  to  permit  the  heirs  to  redeem  was 
given  up  by  the  widow.  She  now  alleges,  indeed,  that 
it  was  given  up  from  fear  and  the  threats  of  Joseph  M. 
Stillwell.  But  the  whole  circumstances  repel  the  idea 
that  it  was  obtained  upon  compulsion.  The  application 
was  made  to  her  in  her  own  house,  where  she  was  accom- 
panied by  her  friends.  She  went  to  the  house  of  her 
daughter,  with  whom  she  had  left  the  paper,  procured  it, 
and  as  the  evidence  shows,  voluntarily  delivered  it  to  Mr. 
Stillwell.  Three  of  Abraham's  children  were  then  of 
age,  a  son  and  two  married  daughters.  The  family  were 
permitted  to  remain  on  the  premises  till  the  spring  of 
1836,  when  they  voluntarily  removed ;  one  of  the  sons-in- 
law  taking  down  and  removing  a  small  house  which  he 
had  erected  upon  that  part  of  the  premises  conveyed  to 
Jeremiah  Stillwell.  The  arrangement  appears  to  have 
been  acquiesced  in  for  a  period  of  twenty  years,  until  the 
filing  of  the  bill  in  this  cause,  and  until  the  parties  to  the 
transaction  and  most  of  the  witnesses  are  dead.  The 
difficulty  at  this  remote  period  has  probably  been  occa- 
sioned by  the  increased  value  of  the  property.  There  is 
nothing  in  the  case,  as  stated  by  the  complainants  them- 
selves, that  entitles  them  to  relief  in  a  court  of  equity. 

I  am  nevertheless  satisfied  that  the  bill  was  filed  by  the 
heirs  of  Abraham  Stillwell  in  good  faith  and  with  an 
honest  conviction  that  they  had  a  claim  against  the  estate 
of  their  uncle  which  thoy  were  entitled  to  have  enforced. 
The  course  adopted  by  Joseph  M.  Stillwell  may  have  fur- 
nished some  ground  for  this  opinion. 

The  bill  will  therefore  be  dismissed  without  costs. 
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ion  suits  the  costs  of  the  proceeding,  as  well  as  the  partition  itself, 
9  charged  upon  the  several  shares  in  proportion  to  their  respective 
I. 

fees  do  not  properly  constitute  a  part  of  the  costs  and  expenses  to 
.rged  against  the  owners  of  the  several  shares, 
rt  will  allow  to  the  commissioners  such  sum  heyond  the  usual  fees 
>y  the  statute  as  may  be  proper. 

rt  of  the  commissioners  designating  the  boundaries  of  the  several 
rith  the  map,  constitutes  the  usual  return ;  but  the  cost  of  making 
.  book  will  be  allowed. 
e  for  drawing  the  return  is  proper. 

:  of  a  copy  of  the  return  for  record  in  the  county  clerk's  office 
id  in  this  case. 

may  be  subdivided  on  partition,  and  the  costs  thereof  will  be 
id  on  that  share. 


\erford^  for  complainant. 

nskk^  for  defendant. 

Chancellor.  All  the  questions  raised  upon  the 
g  relate  to  the  costs  and  expenses  of  the  proceed- 

\y  whom  are  the  costs  and  expenses  to  be  borne  ? 

general  rule  of  the  Court  of  Chancery  in  England 
lerstood  to  be  that  declared  by  the  Chancellor  in 
\  Fairfax^  17  Vesey  558,  viz.  that  as  the  party  came 
quity,  instead  of  going  to  law  for  his  own  conve- 
,  the  rule  of  law  should  be  adopted,  and  therefore 
ts  should  be  given  until  the  commission ;  that  the 
»f  issuing,  executing,  and  confirming  the  partition 

be  borne  by  the  parties  in  proportion  to  the  value 
ir  respective  interests,  and  that  there  should  be  no 
f  the  subsequent  proceedings.  Allnat  on  Partition  116 ; 
'eW  Ch.  Frac.  1387 ;  1  Smith's  Chan.  JPrac.  481. 
;  practice  of  denying  the  complainant  the  costs  of 
1  for  partition  in  equity  has  been  adopted  in  anal- 
2h* 
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ogy  to  the  practice  at  law.  No  damages  are  recoverable 
in  the  writ  of  partition,  and  consequently  no  costs  are 
given  by  the  statute  of  Gloucester.  Nor  do  any  of  the 
English  statutes  which  authorize  partition,  where  it  could 
not  be  had  at  common  law,  give  costs.  Therefore  the 
party  who  procures  the  partition  is  at  the  whole  expense. 
Allnai  on  Partition  T5. 

Our  statutes  have  entirely  changed  the  law  upon  this 
subject.  It  appears  by  the  preamble  of  the  act  of  1789, 
{Pater son  89)  that  the  fact  that  the  plaintiff  was  obliged 
to  pay  the  whole  costs  and  charges  upon  writs  of  parti- 
tion was  one  of  the  evils  which  that  statute  was  designed 
to  remedy.  The  whole  expense  of  the  partition  is,  by 
the  eleventh  section  of  that  act,  directed  to  be  divided 
among  the  shares,  and  to  be  paid  by  the  persons  to  whom 
the  shares  are  allotted.  The  act  of  1797,  which  regulate? 
the  proceedings  on  writs  of  partition,  provides  that  in  all 
suits  of  partition  instituted  by  virtue  of  that  act  wherein 
the  demandant  shall  recover,  the  costs  shall  be  divided 
and  apportioned  by  the  court  among  the  demandant,  de- 
fendant, tenant,  and  others  concerned,  according  to  their 
respective  parts  and  purparts  of  the  land.  Paterson  251» 
§  8 ;  Aix,  Dig.  582,  §  47. 

Equity  follows  the  practice  at  law,  and  charges  the 
costs  of  the  proceeding  as  well  as  the  expenses  of  the 
partition  upon  the  several  shares  in  proportion  to  their 
respective  values.  This  is  the  well  settled  rule  of  the 
court,  and  is  in  conformity  with  the  practice  in  New  York. 
Phelps  V.  Green,  3  Johns.  Ch.  H.  306 ;  mbits  v.  TibbiL^  ' 
Paige  204. 

The  rule  is  moreover  an  equitable  one.  If  the  title  is 
clear,  partition  is  a  matter  of  right.  Pttrker  v.  GtranL 
Ambler  236 ;  Baring  v.  Nash,  1  Vesey  cf-  £.  553 ;  Wisely  v. 
Findlay,  3  Rand.  361. 

If  a  party  is  deprived  of  his  right  by  reason  of  the  un- 
willingness or  inability  of  his  cotenants  to  make  parti- 
tion, and  coming  into  a  court  of  equity  succeeds  in  esta- 
blishing and  enforcing  his  right,  he  is  entitled  to  have 
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le  costs  of  estaWisblng^  his  right  to  the  partition,  as  well 
J  the  expense  of  making  it,  borne  by  the  several  owners, 
\  proportion  to  their  respective  interests  in  the  land. 

2.  Do  counsel  fees  constitute  properly  a  part  of  the 
Dsts  and  expenses  which  may  be  charged  against  the 
svuers  of  the  several  shares? 

There  seems  to  be  no  clear  principle  upon  which  the 
llowance  can  be  justified.  Counsel  fees  constitute  no 
art  of  the  legal  costs  of  a  suit  in  chancery.     There  is 

0  statutory  warrant  for  the  allowance.  There  is  and  can 
e  no  standard  by  which  the  allowance  can  be  regulated. 
lie  clause  in  the  24th  section  of  the  act  relative  to  par- 
tioii  ( AVi'.  Dig.  677)  authorizing  such  further  reasonable 
llowance  as  the  court  may  judge  proper  refers  to  an 
llowance  to  the  commissioners  only.  The  provision 
loreover  relates  to  proceedings  under  the  statute.  By 
le  New  York  practice,  the  allowance  appears  to  be  lim- 
;ecl  to  the  costs  "taxed  as  between  party  and  party.'* 
uch  is  the  form  of  the  decree.  8  Hoffman's  Ch.  Prac. 
48  ;  2  Barbour's  Ch.  Prac.  738,  742. 

As  between  counsel  and  client,  the  practice  in  this 
bate  has  been  to  allow  counsel  fees.  The  Supreme  Court, 
t  September  term,  1830,  in  the  matter  of  the  partition  of 
he  real  estate  of  Rogers  and  Warrington,  decided  that  a 
oiinsel  fee  of  ten  dollars,  and  no  more,  should  be  allowed 

1  proceedings  for  partition  under  the  statute.  The  claim 
ras  not  resisted.  All  the  parties  were  in  fact  represented 
y  the  same  counsel.  Since  then  the  allowance  of  a 
ounsel  fee  in  the  Supreme  Court  has  been  usual. 

In  this  court  the  practice  has  been  by  no  means  uni- 
brni.  Counsel  fees,  varying  greatly  in  amount,  have  in 
nany  instances  been  allowed.  In  many  cases  the  allow- 
mce  has  not  been  made.  I  am  aware  of  no  instance  in 
j\'hicli  it  has  been  made  after  objection  from  any  of  the 
parties.  The  order  for  the  allowance  is  frequently  based 
on  the  consent  of  parties  or  on  the  statement  that  the 
parties  concur  in  the  allowance.    Where  this  is  the  case, 
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or  where  the  proceeding  is  in  fact  amicable  and  in  behalf 
of  all  the  parties  interested,  the  propriety  of  the  allow- 
ance  is  manifest.  The  aid  of  counsel  is  necessary  to 
investigate,  title,  to  examine  conflicting  claims,  and  to 
conduct  the  cause.  Where  the  defendant  concurs  in  the 
proceeding  there  is  no  reason  why  the  complainant  should 
be  compelled  to  bear  this  part  of  the  expense  more  than 
any  other.  In  such  case  the  complainant's  counsel  repre- 
sents the  interests  and  protects  the  rights  of  all  the 
parties.  All  are  presumed  to  be  equally  benefited  by 
the  proceedings.  But  the  complainant's  claim  to  parti- 
tion may  be  resisted.  The  proceedings  may  be  hostile, 
or  if  not  hostile  the  defendants  may  employ  their  own 
counsel,  and  by  answer  seek  to  protect  their  interests.  If 
the  plaintiff's  title  is  disputed,  or  the  partition  opposed 
upon  any  ground  unsuccessfully,  the  defendants  will  be 
compelled  to  pay  costs.  HiU  v.  Fulbrook^  Jacob's  JR.  574 ; 
Morris  v.  Timniins^  1  Beav.  411. 

And  if  no  opposition  is  made  to  the  partition,  and  the 
defendants  choose  to  employ  their  own  counsel,  why 
should  they  be  compelled  to  pay  the  counsel  of  the  com- 
plainant ?  If  the  complainant  is  entitled  to  an  allowance 
for  counsel  fees,  why  not  the  defendants  also  ? 

As  the  proceeding  in  this  case  is  not  amicable,  and  as 
the  claim  for  counsel  fees  is  resisted  by  the  defendants, 
it  must  be  denied. 

3.  The  statute  fixes  the  per  diem  allowance  to  each  com- 
missioner for  each  day  employed  in  the  service.    Though, 
the  statute  in  terms  applies  only  to  proceedings  under  tb^ 
act,  its  directions  have  properly  been  adopted  in  the 
allowance  of  commissioners'  fees  in  equity.     The  court  \s 
authorized,  at  its  discretion,  to  make  such  further  reason- 
able allowance  as  may  be  judged  proper.    This  allowance 
must  be  proportioned  to  the  character  and  extent  of  the 
services  performed  and  the  responsibility  incurred.    Two 
hundred  and  fifty  dollars  additional  allowance  will  be 
made  to  each  of  the  commissioners.  This  amount,  though 
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arge,  is  assented  to  hj  the  defendants,  and  is  not  dispro- 
»ortioned  to  the  magnitude  of  the  estate,  the  duties  per- 
3rmed,  and  the  responsibility  incurred  in  the  discharge 
f  the  office.  The  additional  sum  of  one  hundred  and 
ftj  dollars,  proposed  to  be  allowed  to  one  of  the  eommis- 
iouers  for  extra  services,  in  mapping,  drafting,  &c.,  is 
roper,  and  will  be  allowed,  but  it  constitutes  no  part  of 
is  compensation  as  commissioner. 

4.  The  statute  {Nix.  Dig.  574,  §  7,)  requires  that  the 
ominissioners  should  return  the  map  and  field  book,  which 
re  ordered  to  be  recorded.  The  report  of  the  commis- 
ioners  designating  the  boundaries  of  the  several  lots, 
7ith  the  map,  constitutes  the  usual  return.  No  other 
eld  book  is  ordinarily  filed — still  a  field  book  must  be 
repared,  and  the  expenses  of  preparing  it  in  a  case  like 
he  present  constitutes  a  part  of  the  necessary  expenses  of 
he  commissioners.  They  are,  in  the  first  place,  the 
roper  judges  of  the  particular  character  of  the  work  to 
e  done  and  the  proper  chaise  for  the  service.  If  the 
mount  charged  is  deemed  excessive,  and  counsel  cannot 
gree  as  to  the  proper  allowance,  it  must  be  referred  to  a 
master  to  determine  the  amount. 

5.  Drawing  the  return  of  the  commissioners  is  some- 
inies  performed  by  the  commissioners,  or  in  their  behalf, 
nd  included  in  their  bill  of  charges  and  expenses.  If 
rawn  by  counsel,  and  not  charged  by  the  commissioners, 
t  is  included  in  the  tayed  bill  of  costs.  In  either  form 
he  charge  is  proper. 

6.  Owing  to  the  ej^tent  and  value  of  the  property  and 
he  great  number  of  city  lots  Included  in  the  partition,  it 
s  a  matter  of  public  concern,  as  well  as  of  private  inter- 
st,  that  a  copy  of  the  returq  and  map  should  be  of  record 
n  the  clerk's  office  of  the  county  of  Hudson.  It  is  con- 
eded  by  the  parties  that  this  is  proper.  An  allowance 
vill  be  made  for  the  costs  of  such  extra  copy. 

7.  The  subdivision  of  one  of  the  shares  by  the  commis- 
sioners is  in  accordance  with  the  practice  of  the  court. 
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The  additional  costs  occasioned  by  the  subdivision  must 
be  borne  by  that  share. 

Let  the  final  decree  be  prepared  in  accordance  with 
these  suggestions. 


George  M.  Chapman  vs.  Isaac  L.  Hunt. 

A  chattel  mortgage  is  a  valid  contract  under  the  laws  of  this  state,  and  the 
rights  of  the  parties  under  it  will  he  protected  and  enforced  at  law  and 
in  equity. 

The  interest  of  the  mortgagee  in  personal  property,  where  the  posBCwioa 
remains  with  the  mortgagor  and  before  condition  broken,  cannot  be 
taken  in  execution  as  the  property  of  the  mortgagee. 

After  forfeiture  the  mortgagee,  even  without  foreclosure,  may,  upon  dne 
notice,  sell  and  transfer  the  absolute  right  to  the  chattels. 
I  Actual  possession  of  the  chattel  is  not  essential  to  support  his  title. 

Equity  will  not  permit  the  mortgagor  to  sell  the  chattels  to  which  the 
mortgagee  has  the  legal  title  and  the  right  of  immediate  poesession,  and 
to  place  them  beyond  the  reach  of  the  mortgagee  and  the  control  of  the 
court. 


Kea^ber/y  for  the  motion. 

Hichey^  contra. 

The  Chancellor.  The  bill  in  this  case  was  filed  to 
foreclose  certain  chattel  mortgages  given  by  the  defend- 
ant, and  now  held  and  owned  by  the  complainant.  The  bill 
prays  that  the  property  mortgaged  may  be  sold  to  pay  the 
mortgage  debt ;  that  in  the  mean  time  the  defendant  may 
be  restrained  by  injunction  from  aliening,  encumbenDg, 
or  otherwise  disposing  of  or  interfering  with  it,  and  that 
a  receiver  may  be  appointed.  An  injunction  issued  pur- 
suant to  the  prayer  of  the  bill.  No  application  has  been 
made  for  the  appointment  of  receiver.  If o  answer  has 
been  filed  to  the  bill,  but  the  defendant  has  demurred  for 
defects  both  of  form  and  substance.  A  motion  is  now 
made  to  dissolve  the  injunction  for  want  of  equity  in  the 
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11,  and  because  the  injunction^  as  to  the  extent  of  its 
quirements,  was  illegally  and  improvidentlj  issued. 
A  chattel  mortgage  is  a  valid  contract  under  the  laws 
'  this  state,  and  the  rights  of  the  parties  under  it  will 
»nsequently  be  protected  and  enforced  at  law  and  in 
[uity  upon  the  principles,  to  the  extent  and  in  the  mode 

which  those  tribunals  respectively  enforce  contracts 
id  administer  relief.  Doughien  v.  Oray^  2  Stockt.  823; 
imy(m  v.  GroshoTiy  1  Beasley  86;  Long  Dock  Co.  v. 
allery^  1  Beasley  93, 431 ;  Miller  ads.  Shreve  and  Pancoast 
up.  Court,  June  term,  1861,  not  yet  reported). 
In  Doughien  v.  Ghray^  the  Chancellor  declares,  that  "  in 
ew  Jersey  the  same  doctrine  prevails  as  to  the  respec- 
re  rights  of  mortgagor  and  mortgagee  of  personal 
•operty,  and  as  to  the  character  of  their  respective  in- 
rests,  as  governs  mortgages  of  real  property.*'  An 
3vious  and  necessary  qualification  of  this  general  doc- 
ine  will  be  found  in  the  opinion  of  the  Chief  Justice  in 
tiller  ads.  Shreve  ei  al.^  where  the  doctrine  is  thus  stated, 
lortgages  of  personal  property  are  valid  by  the  laws  of 
sew  Jersey,  and  the  rights  of  the  mortgagees  are  similar 
0  those  of  mortgagees  of  real  estate,  except  in  those  re- 
pects  in  which  the  title  to  chattels  and  real  estate  differ. 

Indeed,  so  far  as  I  am  aware,  the  validity  of  a  chattel 
nortgage,  as  between  the  parties,  mortgagor  and  mort- 
^gee,  has  never  been  seriously  questioned.  There  is  no 
eason,  indeed,  why  that  form  of  contract  should  not  be 
iS  valid  and  obligatory  between  the  parties  as  any  other 
vhich  they  may  choose  to  adopt.  The  effect  of  the  con-, 
ract  upon  the  rights  of  others  and  the  precise  rights  of 
he  parties  under  the  contract  have  been  and  still  are  the 
lubject  of  discussion  and  of  some  difiiculty. 

There  is  no  denial  in  the*  present  case  of  the  complain- 
int's  right  to  foreclose  the  mortgage,  to  have  the  chattels 
lold,  and  the  proceeds  applied  in  satisfaction  of  the  mort- 
age debt.  That  right  was  expressly  adjudicated  in  the 
jase  of  Long  Dock  Co.  v.  Mailery,  1  Beasley  93.    But  it  is 
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urged  that  the  mortgagor,  being  in  possession,  has  the 
right  to  sell  or  encumber  the  property ;  that  he  thereby, 
as  in  case  of  real  estate,  merely  disposes  of  the  equity  of 
redemption,  and  does  not  affect  the  rights  of  the  mortga- 
gee. In  Doughien  v.  Gray^  already  cited,  the  Chancellor 
said,  "  the  mortgagor  is  in  possession,  and  his  title  is  a 
perfect  one,  subject  only  to  the  payment  of  the  debt  He 
is  the  real  and  substantial  owner  of  the  property  for  every 
valuable  purpose.  He  may  sell  it,  subject  of  course  to 
the  mortgage."  .  It  will  be  found,  nevertheless,  thatthere 
is  necessarily  resulting  from  the  nature  of  the  thing  mort- 
gaged a  clear  distinction  between  the  sale  of  a  chattel  and 
of  real  estate  by  the  mortgagor,  and  of  the  right  of  the 
mortgagor  to  exercise  the  power  of  sale.  In  the  case  of 
the  sale  of  real  estate  by  the  mortgagor  nothing  passes 
but  the  equity  of  redemption.  It  may  bo  sold  by  execu- 
tion at  law  and  the  purchaser  be  put  in  possession.  The 
sheriff  thereby  incurs  no  liability,  the  rights  of  the  mort- 
gagee are  in  no  wise  interfered  with,  the  purchaser  takes 
subject  to  his  title.  But  in  the  case  of  personal  chattels, 
where  delivery  and  possession  constitute  the  evidence  of 
title,  the  case  is  entirely  different.  In  the  case  of 
Doughien  v.  Gray  the  property  mortgaged  was  assigned 
by  the  mortgagor  for  the  benefit  of  creditors.  It  was 
levied  upon  under  execution  against  the  mortgagee.  The 
assignee  sold  the  chattel,  and  converted  it  into  money. 
It  was  held  that  the  chattel,  not  the  mere  equity  of  re- 
demption, passed  by  the  sale,  that  the  purchaser  became 
the  owner  at  law,  and  that  the  mortgagee  hfid  an  equitable 
lien  on  the  proceeds  of  the  sale  for  the  payment  of  the 
purchase  money.  It  was  further  held,  that  the  interest 
of  the  mortgagee  in  personal  property,  where  the  posses- 
sion remains  with  the  mortgagor,  and  before  condition 
broken,  cannot  be  taken  in  execution  as  the  property  of 
the  mortgagee.  In  Miller  ads.  Shreve  and  Pancoastj  the 
chattels  mortgaged  were  seized  in  the  hands  of  the  mort- 
gagor, upon  execution  at  law  against  him,  and  held  by 
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le  sherift*  before  the  money  was  due  upon  the  mortgage. 
he  court  held  that  the  s$ile  by  the  sheriff  was  a  conver- 
on  of  the  property  sufficient  to  maintain  trover;  that 
le  plaintiffs  at  the  time  had  title  and  the  right  of  imme- 
iate  possession ;  that  the  sale  by  the  sheriff  was  a  tres- 
Eiss  upon  the  plaintiff's  property,  and  therefore  an 
alawful  conversion.  Brackeit  v.  Bullard,  12  Mete.  308. 
But  whatever  may  be  the  right  of  the  mortgagor  to  sell 
le  chattel  prior  to  the  forfeiture,  there  is  no  pretence  of 
3ch  right  after  the  forfeiture  has  occurred.  By  the 
lortgage,  the  whole  legal  title  passes  conditionally  to  the 
lortgagee ;  and  if  the  goods  are  not  redeemed  at  the 
ime  stipulated  the  title  becomes  absolute  at  law,  though 
qaity  will  interfere  to  compel  a  redemption.  Actual 
ossession  is  not  essential  to  support  his  title.  Upon  due 
otice  without  foreclosure  he  may  sell  and  transfer  the 
bsolute  right  to  the  chattel.  Story  on  Bail.  287 ^  and  cases 
ited,  note  2;  Story  s  Eq.  Jur,  §  1031,  and  cases  cited, 
,oU  3 ;  Runyon  v.  GroshoUj  1  Beasley  86. 

In  the  case  before  the  court  the  mortgage  was  forfeited. 
The  mortgagor  had  failed  to  pay  the  debt.  The  mort- 
gagee was  entitled,  by  the  express  terms  of  the  mortgage^ 
o  take  possession  of  and  sell  the  mortgaged  property,  and 
ipply  the  proceeds  to  the  payment  of  the  debt.  But  to 
>ar  the  equity  of  redemption  he  filed  his  bill  in  this  court 
:o  obtain  a  foreclosure  and  sale.  While  in  the  process  of 
foreclosure  the  court  will  surely  not  permit  the  mort- 
gagor to  sell  the  property  to  which  the  mortgagee  has  the 
legal  title  and  the  right  of  immediate  possession,  and  to 
attempt  to  place  it  beyond  the  reach  of  the  mortgagee  or 
the  control  of  the  court.  The  bill  charges  that  the  de- 
fendant threatens  and  intends  to  sell  the  mortgaged 
property,  and  I  entertain  no  doubt  of  the  power  of  the 
court  to  prevent  such  sale  by  injunction,  nor  of  the  pro- 
priety of  its  exercise* 

It  is  further  objected  that  the  bill  does  not  charge  that 
the  notes  included  in  and  intended  to  be  secured  by  the 
Vol.  II.  2  I 
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mortgage  given  to  Samuel  I.  Hunt  were  ever  assigned         ^ 
to  the  complainant.    Whether  the  charge  in  the  bill  is  ^^ 

sufficient  to  include  all  the  notes  intended  to  be  secured  -t: 

by  the  mortgage  may,  perhaps,  admit  of  doubt.     But  the  ^^ 

bill  does  expressly  charge  that  Hunt,  the  mortgagee,  did  -t 

assign  to   the    complainant  the  said  mortgage,  cmd  the  ^ 

notes  therein  mentioned^  with  full  power  to  collect  the  same. 
It  avers,  also,  that  these  notes  remain  due  and  unpaid.  -  ^ 

"Whether,  therefore,  the  averment  of  transfer  includes  all  J  ^ 

the  notes  intended  to  be  secured' by  the  mortgage,  and  X- 

now  claimed  to  be  due  to  the  complainant,  is  immaterial  I 

to  the  present  inquiry. 

It  is  further  objected  that  the  bill  is  multifarious ;  that  ^  J 
there  is  a  misjoinder  of  causes  of  action  ;  that  the  proper  "x  *. 
parties  are  not  all  before  the  court.  These  and  other  *»  - 
objections  of  a  like  technical  nature  have  been  made  the  ^ 
subject  of  demurrer,  and  will  be  considered  upon  the  ^ 
argument  of  the  demurrer.  No  opinion  is  now  intended  -t> 
to  be  expressed  in  regard  to  them.  If  the  bill  is  defective  ^^ 
in  these  particulars  it  may  be  amended.  If  there  is  equity  ^^t 
in  the  bill,  they  constitute  no  ground  for  dissolving  the  ^- 
injunction. 

The  injunction  must  nevertheless  be  modified.  Iti8  ^esi, 
too  broad.  It  not  only  enjoins  the  defendant  from  Celling,  ^t?, 
disposing  of,  or  carrying  away  any  of  the  mortgaged  M.Dd 
property,  but  also  from  intermeddling  with  the  property,     ^  ^ 

and  from  confessing  any  judgment  to  prefer  other  credi . 

tors  over  the  complainant.     From  the  very  nature  of  the^E^ 
property  mortgaged,  it  consisting  in  part  of  the  defend — 
ant's  household  furniture,  stock,  and  farming   uten8ils=-., 
some  degree  of  intermeddling  with  the  property  is  m\m.— 
voidable.    The  defendant  has  a  right  to  confess  judgnienti* 
to  his  creditors.     If  the  complainant's  mortgage  is  valicf, 
such  judgments  cannot  affect  his  rights.     The  injuncliofl 
must  be  modified  accordingly.     The  motion  to  dissolve 
is  denied  without  costs. 
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The  Executors  op  Edward  W.  Condict  vs.  Esther  A. 
King  and  others. 

The  expression  in  a  will  "dying  without  lawful  issue,"  under  a  well  settled 
rule  of  law,  imported  an  indefinite  failure  of  issue. 

J*ersonal  property  could  not  be  limited  over  on  so  remote  a  contingency, 
and  consequently  under  such  a  gift  of  a  personal  chattel  the  legatee  took 
the  absolute  property. 

JBut  by  the  New  Jersey  statute  of  March  12th,  1851,  the  words  "  dying  with- 
out issue  "  and  similar  expressions  are  made  to  denote  a  definite  failure  of 
issue,  so  that  the  will  of  a  person  dying  since  that  act  went  into  effect, 
thus  limiting  personal  property,  will  pass  to  the  legatee  only  a  defeasi- 
ble interest,  which  will  cease  upon  his  dying  without  leaving  issue  at  his 
death. 

"W'here  one  legacy  is  given  as  a  mere  substitute  for  another  the  substituted 
gift  is  subject  to  the  incidents  of  the  original  gift,  although  not  so  ex- 
]>ressed  in  the  testamentary  instrument. 

On  bills  of  interpleader  the  court  disposes  of  the  questions  arising  in  vari- 
ous modes,  according  to  the  nature  of  the  question  and  the  manner  in 
which  it  is  brought  before  the  court. 

If  at  the  hearing  the  question  between  the  defendants  is  ripe  for  decision 
the  court  will  decide  it  and  pronounce  a  final  decree. 


DalrimpUy  for  complainants. 

Vanatta^  Bradley^  and  Williamson^  for  defendants. 

The  Chancellor.  The  controversy  in  this  case  arises 
upon  the  trne  construction  of  the  will  of  Edward  Condict. 
]By  the  third  clause  of  his  will,  the  testator  having  devised 
to  his  grandson,  Edward  W.  Condict,  certain  real  estate, 
directs  as  follows :  "  In  the  event  of  the  death  of  my 
grandson  without  lawful  issue,  it  is  my  will  that  that  part 
of  my  estate  herein  before  devised  to  him,  and  also  that 
part  of  my  estate  to  which  he  may  be  entitled  as  a  resid- 
uary legatee,  be  divided  between  my  two  daughters, 
Phebe  and  Mary  Ann,  their  heirs  or  assigns."  By  the 
residuary  clause  of  his  will,  the  testator  bequeathed  to  his 
grandson  "  the  one-tenth  of  the  residue  of  his  estate,  to  be 
paid  to  him  or  his  guardian." 


876  CASES  IN  CHANCERY. 


Executors  of  Condict  ».  King. 


As  the  law  stood  prior  to  recent  statutory  eDactments,      «^ 


by  the  provisions  of  this  will,  the  legatee  took  an  estate  ^^^ 
tail  in  the  land  and  an  absolute  interest  in  the  personal  X  j 
property.  By  well  settled  rules  of  construction,  "  dying  -^^ 
without  lawful  issue*'  was  construed  to  mean  an  indefi-  —  i 
nite  failure  of  issue,  not  a  failure  of  issue  at  the  death  of  "i  < 
the  first  taker,  but  at  any  future  period,  however  remote.  «is 
Such  limitation  over  created  an  estate  tail  in  the  devisee  ^  - 
in  real  estate.  But  because  the  law  would  not  permit  ^/ 
personal  property  to  be  entailed  nor  to  be  limited  over  n  ^ 
upon  so  remote  a  contingency,  under  such  a  gift  of  per-  — -xj 
sonal  chattels  the  legatee  took  an  absolute  property.  2  S2  ; 
KejiCs  Co7n.  354 ;  2  lioper  on  Leg.  1522. 

By  the  act  of  March  12th,  1851,  {Nix.  Dig.  877,  §  27,)  it  :^£[t 
was  enacted  that  *'  in  any  devise  or  bequest  of  real  or  -»  ^^^ 
personal  estate  in  the  will  of  vmy  person  dying  after  this  act^  r^^^  ^.^ 
shall  take  effect  the  words   'die  without  issue,'   or  *dia^^^ 
w^ithout  lawful  issue,'  or  'have  no  issue,'  or  any  otheiK-  ^^ 
words  which  may  import  a  want  or  failure  of  issue  of  aii]^-   y 
person  in  his  lifetime,  or  at  his  death,  or  an  indefinite    -::^q 
failure  of  his  issue,  shall  be  construed  to  mean  a  waifc::^^ 
or  failure  of  issue  in  the  lifetime  or  at  the  death  of  sucr-     ^ 
person,  and  not  an  indefinite  failure  of  issue,  unless     ^ 
contrary  intention  shall  otherwise  appear  by  the  wilL  *' 
Under  the  rule  of  construction  thus  established  the  wi// 
gave  to  the  son  of  the  testator  an  estate  in  fee  in  the  land, 
liable  to  be  defeated  upon  his  death  without  issue,  witli 
an  executory  devise  over  in  fee  to  the  daughters  of  the 
testator. 

This  rule  of  construction,  although  it  changed  the 
estate  in  the  land  devised  to  the  son  of  the  testator  from 
an  estate  tail  to  a  defeasible  estate  in  fee,  in  no  wise 
aftected  the  interest  of  the  daughters  in  the  real  estate. 
Upon  either  construction,  upon  the  death  of  the  first 
devisee  without  lawful  issue  the  real  estate  went  to  the 
daughters  in  fee.  But  its  effect  upon  the  dispositioD  of 
the  personal  estate  was  to  change  the  absolute  gift  of  the 
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property  to  the  grandson  into  a  gift  of  a  qualified  interest, 
which  became  absolute  only  upon  his  leaving  issue  at  the 
time  of  bis  death.  He  held  during  his  life  only  a  defea- 
sible interest  in  the  personal  property,  which  upon  the 
contingency  of  his  dying  without  issue  vested  in  the 
daughters  of  the  testator. 

Such  limitation  over  of  an  executory  interest  in  perso- 
nal estate  is  clearly  valid.     2  Kenfs  Com.  352. 

This  must  be  the  construction  of  the  testamentary  dis- 
position under  the  act  of  1851,  unless  a  contrary  intention 
appears  by  the  will. 

The  fact  that  the  will  was  executed  before  the  act  took 
effect  cannot  alter  its  construction.  If  that  were  to  be 
the  test,  the  act  itself  would  have  applied  the  statutoiy 
rule  of  construction  only  to  wills  that  were  executed  after 
the  act  took  eflfect,  whereas,  by  its  terms,  it  applies  to  all 
wills  where  the  testator  dies  after  the  act  took  effect. 

It  does,  indeed,  seem  to  be  a  remarkable  rule  of  con- 
struction that  determines  the  meaning  of  the  testator  to 
be  the  very  reverse  of  the  legal  effect  of  his  language  at 
the  time  the  will  was  written.  If  the  testator  had  died 
the  next  day  or  the  next  year  after  the  will  was  made,  it 
is  clear  that,  by  the  rule  of  law  as  then  settled,  the  grand- 
son would  have  taken  the  personal  property  absolutely 
and  the  limitation  over  would  have  been  void.  If  .the 
testator,  when  he  executed  the  will,  had  inquired  of  the 
scrivener  or  the  counsel  who  drew  it,  he  must  have  been 
told  that  the  legatee  took  the  personal  property  abso- 
lutely. •  And  although  there  was  a  republication  of  the 
will  by  a  codicil  after  the  act  wont  into  effect,  it  is  obvious 
to  observe  that  the  testator  republished  it  according  to  its 
legal  effect,  as  he  understood  it,  at  the  time  it  was  executed. 
It  cannot  be  denied,  therefore,  that  it  is  a  reasonable  infer- 
ence not  only  that  the  testator  understood  the  legal  effect 
of  the  terms  used  by  him,  but  that  his  intention  was 
precisely  in  accordance  with  the  legal  effect  of  the  terms 

2  X* 
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he  employed,  viz.  to  givo  the  personal  estate  ahsolutely  to 
his  grandson. 

But,  on  the  other  hand,  it  must  be  borne  in  mind  that 
the  legislature  altered  the  rule  of  construction  formerly 
adopted  by  the  courts  upon  the  very  ground  that,  as  ap- 
plied to  the  terms  used  in  this  will,  it  was  an  artificial 
and  technical  rule,  which  defeated  the  real  intention  of 
the  testator.  They  therefore  declared  that  in  the  con- 
atruction  of  all  wills  in  future,  except  where  rights  had 
already  become  vested  by  the  death  of  the  testator,  a 
difterent  rule  of  construction  should  prevail.  Unless, 
therefore,  a  contrary  intention  shall  otherwise  appear  by 
the  will,  the  court  is  clearly  bound  to  adopt  the  con- 
atruction  pix)vidcd  by  the  statute. 

It  is  urged  that  the  fact,  that  the  testator,  by  the  will, 
directed  the  share  of  the  residue  bequeathed  to  the  legatee 
"  to  be  paid  to  him  or  his  lawfully  appointed  guardian," 
indicates  an  intention  to  give  him  the  absolute  p^ope^tJ^ 
But  the  legatee  was  clearly  entitled  to  the  use  of  the 
property  for  his  life,  and  the  executor  would  have  been 
bound  to  pay  it  to  him  without  such  direction.  The 
design  of  the  instruction  may  w^ell  have  been  to  relieve 
the  executor  from  all  doubts  as  to  the  propriety  of  placing 
the  money  in  the  hands  of  the  legatee,  and  from  all  re- 
sponsibility for  so  doing.  It  certainly  did  not  change  the 
legal  effect  of  the  will,  or  the  rights  of  the  legatee  under  it 

Again,  it  is  urged  that  the  provisions  of  the  eleventh 
clause  of  the  will,  by  which,  in  a  certain  contingency,  the 
expenses  of  educating  the  legatee,  and  bringing  him  up 
"  to  maturity  "  shall  be  paid  out  of  that  part  of  the  testa- 
tor's estate  given  and  devised  to  the  legatee,  indicates  an 
intention  to  give  him  the  property  absolutely.  It  is  said 
that  this  gives  the  legatee  the  use  and  disposal  of  the 
property  for  the  purposes  of  his  bringing  up  and  education, 
which  necessarily  involves  the  right  of  absolute  owner- 
tbip  and  defeats  the  gift  over  to  the  testator's  daughteri. 

The  eleventh  clause  of  the  will  recites  that  the  legatee, 
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be  testator's  grandson,  since  the  death  of  his  father  lived 
rith  his  maternal  grandfather,  Jason  King,  for  which, 
nder  an  agreement  between  Mr.  King  and  the  testator, 
f r.  King  was  to  receive  and  had  received  the  rents  and 
refits  of  a  house  and  garden  belonging  to  the  testator; 
ud  it  is  therefore  directed  that,  should  Mr.  King  demand 
nything  more  as  a  compensation  for  his  expenses  in 
:eeping  and  educating  his  said  grandson,  sucli  additional 
xpense  or  compensation,  togetlier  with  the  expense  of 
(ringing  him  up  until  he  arrives  at  maturity,  should  be 
laid  out  of  that  part  of  the  testator's  estate  given  and  de- 
ised  to  his  grandson. 

The  eftect  of  this  clause  is  to  diminish,  on  the  occur- 
ing  of  a  certain  contingency,  the  amount  of  the  legacy, 
lot  to  alter  the  character  of  the  bequest  or  to  control  the 
ISC  of  it  in  the  hands  of  the  legatee.  It  is  tantamount  to 
laying,  if  a  demand  is  made  upon  me  or  upon  my  estate 
o  pay  any  portion  of  educating  or  bringing  up  the  legatee 
ill  he  arrives  at  maturity,  such  sum  shall  be  deducted 
)ut  of  his  portion  of  my  estate.  No  such  demand  was 
5ver  made. 

The  utmost  effect  that  can  be  given  to  this  clause  is  to 
iiniiuish  the  amount  given  to  the  grandson  and  limited 
)ver  to  the  daughters  of  the  testator  to  the  extent  of  the 
expenses  incurred  by  him  in  his  education*  This  will  be 
ji  accordance  with  the  intention  and  wish  of  the  testator. 
The  primary  purpose  of  the  provision  clearly  was  to 
juard  his  estate  from  any  claim  for  the  maintenance  or 
education  of  his  grandson  beyond  the  amount  already 
contributed  and  that  given  in  the  will.  He  appears  to 
have  supposed  that  he  had  already  contributed  to  that 
Dbject  as  far  as  he  had  agreed,  or  could  fairly  bo  required 
to  do,  and  to  have  expected  that  whatever  more  might  be 
required  for  that  purpose  would  be  contributed  by  Mr. 
King.  As  the  paternal  grandfather,  he  was  under  no 
higher  obligation  to  maintain  the  legatee  than  his  mater- 
nal  grandfather  was.    The  legacies,  therefore,  were  not 
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made  for  the  purpose  of  educating  his  grandson.  At  the 
same  time  there  was  a  manifest  expectation  and  purpose 
on  tlie  part  of  the  testator  that  his  grandson  should  be 
educated,  and  so  far  as  the  expense  was  not  borne  by 
Ills  maternal  grandfather,  that  it  should  be  deducted  from 
the  property  given  by  the  will.  The  testator,  as  a  man 
of  character  and  property,  must  have  contemplated  that 
the  sole  representative  of  his  only  son  should  be  educated 
according  to  his  station  and  circumstances  in  life.  The 
fund  is  charged  not  only  with  the  compensation  that 
should  be  demanded  by  Mr.  King,  but  also  with  the  ex- 
pense of  bringing  him  up  until  he  arrives  at  maturitj*.  It 
would  be  an  unworthy  reflection  upon  the  memory  of  the 
testator  to.  hold  that  by  "  bringing  up  "  his  grandson,  be 
simply  intended  he  should  be  clothed  and  fed.  lie  doubt- 
less intended  that  his  bringing  up  should  include  an  edu- 
cation according  to  his  inclination  and  capacities  and  suited 
to  his  situation  and  circumstances  in  life.  Nor  could  be 
liave  intended  to  limit  this  provision  to  the  period  of  the 
minority  of  his  grandson,  and  to  have  him  turned  upon  the 
world  at  twenty-one  with  his  education  half  finished  and 
his  mind  immature.  That  is  neither  the  necessary  import 
nor  the  fair  construction  of  the  testator's  language.  The 
term  "  maturity  '*  is  not  synonymous  with  legal  majority. 
As  used  by  the  testator,  it  may  well  be  held  to  imi)ort  ma- 
turity of  mind  and  character,  the  combined  result  of  age 
and  education.  The  money  actually  expended  by  Edward 
W.  Condict  in  his  education,  either  before  or  after  he 
attained  the  age  of  twenty-one,  should  be  deducted  from 
the  amount  for  which  his  estate  is  liable  to  the  legatees 
under  his  grandfather's  will.  In  regard  to  the  amount 
expended  by  Mr.  King  there  is  more  ditliculty.  Iso  de- 
mand of  the  repayment  of  that  money  appears  to  have 
been  made,  either  by  Mr.  King  or  by  his  legal  represent- 
atives, after  his  death.  Mr.  King  died  in  1853.  The 
legatee  attained  his  majority  on  the  16th  of  January,  1855. 
His  grandfather,  Edward  Condict,  died  on  the  first  of 
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December  following.  Upon  the  evidence  now  before  the 
court  there  is  no  claim,  legal  or  equitable,  upon  the 
estate  of  the  testator  for  the  repayment  of  the  moneys 
advanced  by  Mr.  King  or  his  estate  for  the  support  or 
education  of  the  legatee.  Nor  do  I  see  any  ground  upon 
which  such  claim  can  be  maintained,  either  against  the 
estate  of  Edward  Condict  or  his  grandson,  Edward  W. 
Condict.  If  this  money  was  never  claimed  by  Mr.  King 
or  his  estate  from  Edward  W.  Condict  it  must  be  pre- 
sumed to  have  been  voluntarily  advanced  by  him  for  the 
benefit  of  his  grandson,  and  there  can  be  no  equity  in 
now  charging  it  upon  his  estate  for  the  mere  purpose  of 
Jimiuishing  the  fund  in  his  hands  belonging  to  the 
iegratees  under  the  will  of  Edward  Condict.  If  the  exist- 
3nce  of  such  claim  can  be  established,  the  defendant,  Miss 
B[ing,  will  be  permitted  to  ofler  evidence  for  that  pur- 
pose ;  but  if  no  such  evidence  exists,  this  part  of  her 
3laim  must  be  rejected. 

One  of  the  lots  devised  by  the  will  of  Edward  Condict 
to  his  grandson,  Edward  W.  Condict,  was  afterwards  sold 
by  the  testator,  and  a  bond  and  mortgage  taken  for  the 
purchase  money.  By  the  third  codicil  to  his  will,  bear- 
ng  date  in  1854,  this  bond  and  mortgage  were  specifically 
bequeathed  to  the  devisee  in  lieu  of  the  land  so  sold 
Kvithout  any  limitation  over  to  the  testator's  daughters. 
The  bond  and  mortgage  are  given  as  a  mere  substitution 
for  the  land.  The  fact  that  there  was  an  ademption  of 
the  gift  by  a  sale  of  the  land  before  the  date  of  the  codi- 
:*il  does  not  change  the  substance  of  the  thing.  He  gave 
the  bond  and  mortgage  as  a  substitute  for  the  land  which 
was  devised,  and  subsequently  sold  by  the  testator. 

"Where  one  legacy  is  given  as  a  mere  substitute  for 
another,  the  substituted  gift  is  subject  to  the  incidents  of 
the  original,  although  not  so  expressed  in  the  testamentary 
instrument.  2  Wms.  on  Executors  1112;  Shaftesbury  v. 
3farlboroughj  7  Simons  237 ;  Chatteris  v.  Youn^  2  Hussell 
183;  IJarman  170. 
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The  principle  cannot  be  universally  applicable  where  a 
legacy  is  given  as  a  substitute  for  a  devise  of  real  estate. 
Real  and  personal  estate,  by  the  terms  of  the  will,  may 
be  given  subject  to  different  incidents.  But  in  this  case 
the  real  and  personal  estate  are  both  limited  over  in  the 
same  way.  The  codicil  contains  an  express  republication 
of  the  original  will.  It  must  have  been  the  intention  of 
the  testator  that  the  bond  and  mortgage  should  be  limited 
over  to  his  daughter  in  the  same  manner  as  the  land  for 
which  it  was  substituted.  The  estate  of  Edward  W. 
Condict  must  account  to  the  daughters  of  the  testator  for 
the  value  of  the  mortgage. 

The  price  for  w^hich  the  mortgaged  premises  were  sold, 
less  the  costs  of  the  foreclosure  and  sale,  would  he  prima 
facie  evidence  of  its  true  value,  though  not  conclusive. 
In  the  absence  of  fraud  or  collusion,  Edward  W.  Condict 
or  his  estate  would  be  entitled  in  equity  to  hold  the 
property  at  the  price  at  which  it  was  purchased  by  him* 
though  the  deed  was  not  actually  delivered.  The  con- 
veyance by  the  slu?ritf  to  Miss  King  of  property  struck  off 
and  sold  to  luhvard  W.  Condict  was  illegal,  and  vested 
no  valid  title  in  the  grantee.  She  can  claim  nothing  by 
virtue  of  that  deed. 

The  estate  of  Edward  W.  Condict  must  account  forthe 
price  at  which  the  land  was  sold,  or  if  the  sale  was  made 
by  fraud  or  collusion,  for  the  real  value  of  the  premises 
at  the  time  of  the  sale  by  the  sheriff,  less  the  costs  and 
expenses.  The  money  advanced  by  Miss  King  to  the 
sherilF,  or  otherwise  on  account  of  the  sale,  must  be  re- 
funded, and  the  net  value  of  the  mortgage  accounted  for 
to  the  daughters  of  the  testator,  Edward  Condict. 

The  executor  of  Edward  W.  Condict  is  not  bound  to  ^^ 
turn  the  specific  articles  purchased  with  the  money 
received  forthe  estate.  Nor  is  he  bound  to  account  for 
the  rents  of  the  real  estate  or  the  income  and  profits  of 
the  personal  estate  accruing  between  the  death  of  hi* 
grandfather  (or  as  to  the  residue  a  year  afterward)  and  his 
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>wn  death.  The  true  measure  of  accountability  is  the 
^alae  of  the  personal  property  received  by  Edward  W. 
]!ondict  under  the  bequests  in  the  will.  As  to  the  resi- 
lue,  that  was  converted  into  money,  and  the  precise 
imount  is  ascertained.  It  was  properly  paid  over  to  him 
)y  the  executor  without  requiring  security.  Where  a 
egacy  is  given  generally,  subject  to  a  limitation  over 
ipon  a  subsequent  event,  the  divesting  contingency  will 
lot  prevent  the  legatee  from  receiving  his  legacy  at  the 
jnd  of  the  year  from  the  testator's  death ;  and  he  is  not 
>ouud  to  give  security  for  the  repayment  of  the  money 
n  case  the  event  should  happen.  Griffiths  v.  Smithy  1 
Vesey^  jr.  97;  Fawkes  v.  Gray,  18  Vesey  131 ;  2  Williams 
n  BxWs  1192;  Homer  v.  Shelton,  2  Mete.  194;  Fiske  v. 
'Jobb,  6  Gray  144. 

As  to  the  mode  of  proceedings  or  the  form  of  the  de- 
Tee  there  can  be  no  difficulty.  The  court  disposes  of  the 
lueations  arising  upon  bills  of  interpleader  in  various 
nodes  according  to  the  nature  of  the  question  and  the 
nanner  in  which  it  is  brought  before  tlJe  court.  If  at  the 
learing  the  question  between  the  defendants  is  ripe  for 
lecision  the  court  decides  it  and  pronounces  a  final  de- 
cree. This  course  was  adopted  in  the  greatly  contested 
5ase  of  Hendrickson  v.  Decou,  Saxton  593,  and  in  Bowe  v. 
Adrn'TS  of  Hoagland,  3  Habt.  Ch.  R.  139. 

If  at  the  hearing  the  case  is  not  ripe  for  decision  the 
2ourt  directs  an  action  or  an  issue,  or  a  reference  to  a 
master,  as  may  be  best  suited  to  the  nature  of  the  case. 
^in^ell  V.  Hodden,  16  Vesey  203 ;  Seaton's  Decrees  340 ;  City 
Bank  v.  Bangs,  2  Paige  570 ;  3  Daniels'  Ch.  Pr.  1765. 

If  the  amount  to  which,  upon  the  foregoing  principles, 
the  legatees  of  Edward  Condict  are  entitled  out  of  the 
estate  of  Edward  W.  Condict  can  be  agreed  upon  there 
will  be  no  necessity  for  an  order  of  reference,  but  a  final 
decree  may  be  at  once  made.  If  this  amount  cannot  be 
thus  ascertained  there  must  be  a  reference  to  a  master 
with  instructions. 
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Rockwell  and  wife  vs.  Morgan  and  others. 

In  proceedings  for  dower,  if  the  defendant  deny  the  complainant*8  right  to 
dower  the  question  must  be  tried  at  law. 

But  the  court  may  inquire  of  what  estate  the  husband  died  seized,  and  thia 
involves  an  inquiry  into  the  nature  and  character  of  the  hosband's  right 
to  the  estate. 

A  bill  setting  up  an  equitable  title  to  the  land  in  the  widow,  and  praving 
that  if  that  claim  shall  fail  that  dower  may  be  assigned,  is  not  multifa- 
rious. 

An  objection  to  a  bill  on  the  ground  of  multifariousness,  taken  at  the  hear- 
ing, is  not  much  favored. 

Where  the  guardian  of  a  female  infant  wrongfully  converted  the  personal 
estate  in  his  hands  into  lands,  placing  the  title  in  a  third  person,  who 
afterwards  conveyed  the  same  to  the  husband  of  the  infant,  upon  the 
death  of  the  husband  the  widow  cannot  claim  an  equitable  title  to  such 
lands. 

Richey  and  Beasleyy  for  complainants. 
Vroom^  for  defendants. 

The  Chancellor.  The  objection  is  raised  in  Umm  that 
the  complainants*  bill  is  bad  for  multifariousness.  The 
precise  objection  raised  by  the  answer  is,  that  "by the 
practice  of  this  court  the  complainant  cannot,  in  a  bill  for 
dower  and  account,  call  in  question  or  try  the  title  of  the 
defendant  as  heir  at  law  or  devisee,  or  pray  any  relief  in 
that  respect.'*     Is  the  objection  valid  in  either  form? 

This  court  clearly  cannot  try  or  decide  a  question  of 
legal  title,  nor  decide  whether  a  widow  is  legally  entitled 
to  dower  when  the  legal  right  is  denied.  If  the  defend- 
ants deny  the  complainants'  right  to  dower  the  question 
must  be  tried  at  law.  Curtis  v.  Curtis^  2  Browns  Ch. B* 
632;  D'Arcy  v.  JBlake^  2  Sch.  ^  Lef.  390;  2  Daniels  Ck 
Pr.  1343. 

But  the  court  not  only  may,  but  iftust  of  necessity  in- 
quire of  what  estate  the  husband  died  seized,  and  thii 
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involves  an  inquiry  into  the  nature  and  character  of  the 
husband's  right  to  the  estate.  In  Curtis  v.  Curtis  there 
had  been  a  decree  directing  that  an  account  should  be 
taken  of  the  rents  and  profits  of  the  freehold  estate  of 
Paul  Downton  Curtis.  The  court  subsequently  said, 
there  seems  to  have  been  a  slip  in  the  former  decree,  and 
that  the  infant  must  now  have  an  inquiry  as  to  what 
estates  Paul  Downton  Curtis  died  seized  of.  In  this  case 
there  is  no  denial  of  the  husband's  legal  seizin  of  the  land 
in  question.  The  bill  states  the  fact,  but  alleges  that  the 
squitable  title  is  in  the  wife ;  that  the  land  was  purchased 
l>y  her  guardian  with  her  money ;  that  he  stood  seized  to 
tier  use,  and  that  in  breach  of  his  duty  as  trustee  he  con- 
veyed the  land  during  her  minority  to  her  husband.  She 
therefore  claims  to  be  entitled  in  equity  to  the  land,  and 
Eisks  an  account  of  all  the  rents  and  profits.  But  if  that 
^laim  is  not  well  founded,  she  then  asks  that  she  may 
have  her  dower  in  that  land.  These  are  certainly  not 
Jistinct  and  independent  claims.  It  presents  the  ordinary 
3ase  of  a  bill  filed  with  a  double  aspect.  The  bill  found 
in  Mr.  Van  Huytheysen's  valuable  collection  of  prece- 
ieuts,  "Equity  Draftsman"  175,  claims  not  only  dower 
but  an  annuity  under  the  husband's  will,  and  is  filed 
igainst  the  executor  as  well  as  against  heirs  and  devisees. 
The  equitable  claim  must  be  disposed  of  before  the  title 
to  dower  can  be  settled.  It  must  be  disposed  of  in  this 
jourt,  and  the  only  question  would  seem  to  be  whether 
jhe  was  bound  to  file  a  separate  bill  to  have  the  question 
litigated  before  filing  her  bill  for  dower.  No  demurrer 
was  interposed.  The  evidence  has  been  taken,  and  the 
rights  of  the  parties  fully  investigated.  No  embarrass- 
ment has  resulted  from  this  course,  and  no  possible 
advantage  could  result  from  dismissing  the  bill  upon  a 
mere  technical  objection  at  this  stage  of  the  cause.  An 
objection  to  a  bill  on  the  ground  of  multifariousness  fre- 
e^uently  resolves  itself  into  a  question  of  expediency.  On 
the  one  hand,  the  bill  should  be  iTifiiciently  extensive  to 
Vol.  II.  2  k 


\ 


886  CASES  IN  CHANCERY. 

Bockwell  V.  Morgan. 

answer  the  purposes  of  complete  justice,  on  the  othe^^  ^ 
hand,  distinct  and  independent  matters  are  not  to  bcE=** 
united  in  the  same  bill.  The  matters  in  this  bill  are  notSr  ^t 
so  distinct  and  independent  as  technically  to  constitute^^^e 
the  vice  of  multifariousness.  The  objection  at  this  late^^^e 
stage  of  a  cause  is  not  favored,  even  if  technically  a  de —  ^■ 
murrer  might  have  been  sustained.  Says  v.  DoanCj  3*=^3 
Stocki.  84 ;   Whitnei/  v.  Whitney,  6  Dana  327. 

The  strict  rule  is,  that  the  objection  must  be  raised  b>  n^T-V 
demurrer,  and  cannot  be  by  the  defendant  at  the  hearing;^  -; 
though  the  court  may  sua  sponie  take  the  objection  at  the^^  e 
hearing.  Story's  JEq.  PL  §  271,  note  5,  and  cases  therc^^  -c 
cited. 

The  material  question  in  the  cause  is,  whether  the^^  e 
complainant  is  entitled  in  equity  to  an  account  of  all  th^^  -e 
profits  of  the  real  estate  in  the  city  of  Trenton  of  whicL  M'  U 
the  husband  died  seized.  The  leading  facts  upon  whichi-^t 
the  question  depends  are  not  controverted.  The  com-  -^^• 
plainant,  Mrs.  Rockwell,  while  a  minor,  became  entitled^  ^3> 
under  the  provisions  of  her  father's  will,  to  personal  pro—  ^^• 
perty  amounting  to  $5000.  Ilef  mother  became  her*  -^ 
guardian,  and  placed  or  left  the  complainant's  funds  iuc  -^ 
the  hands  of  her  brother,  Jefierson  Blackwell,  who  wa&r=^  ^ 
acting  executor  of  the  father's  will.  A  sister  of  the  com —  - 
plainant,  who  had  attained  her  majority  and  was  marriec^''^ 
to  John  A.  AVeart,  was  entitled  to  the  like  sum  of  55000 —    • 

On  the  18th  of  January,  1830,  the  money  of  the  com 

plainant,  by  the  assent  and  direction  of  the  guardian,  wa 
vested  jointly  with  that  of  Mrs.  AVeart,  in  the  purchase  o* 
real  estate  in  the  city  of  Trenton,  and  a  deed  taken  in  theiH 
name  of  John  A.  AVeart  and  Jefierson  Blackwell.    OrM 
the  10th  of  June,  1832,  the   complainant  intermarriecTi 
with  Charies  Morgan.     On  the  15th  of  April,  1834,  the 
complainant  still  being  a  minor,  Jefferson  Blackwell,  b^' 
deed  of  bargain  and  sale,  conveyed  the  property  to  Charles 
Morgan,  the  complainant's  husband,  for  the  nominal  con- 
sideration of  one  dollar. 
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The  property  in  the  hands  of  the  guardian  was  personal 
estate.  It  was  bequeathed  as  such  to  the  complainant, 
ind  directed  to  be  paid  over  by  the  executor  as  "personal 
)roperty.  It  was,  without  authority  of  law,  converted  into 
•eal  estate,  and  the  deed  therefor  taken  in  the  name  of 
;he  executor. 

In  the  eye  of  the  law  it  continued  personal  estate.  The 
5xecutor  was  bound  to  account  for  it  as  such.  Upon  the 
narriage,  the  husband  was  entitled  to  recover  it  and  re- 
luce  it  into  his  possession  as  personal  property.  That  the 
lusband  chose  to  accept  a  deed  for  land,  in  which  his 
vife*3  money  had  been  invested  by  the  guardian  without 
luthority  of  law,  did  not  deprive  him  of  his  legal  rights 
)ver  the  fund  as  the  personal  property  of  his  wife. 
He  had  an  unquestionable  right  to  recover  the  money 
Tom  the  guardian  as  personalty,  and  to  invest  it  the 
lext  moment  in  real  estate  in  his  own  name.  In  effect 
:hat  was  precisely  what  he  did.  He  accepted  the  land 
n  lieu  of  the  money.  Neither  the  unauthorized  con- 
version of  the  personal  estate  of  the  ward  into  realty, 
lor  the  acceptance  of  the  land  by  the  husband  in  lieu  of 
:he  money  to  which  he  was  entitled,  can  essentially  alter 
:he  character  of  the  transaction. 

The  argument  in  favor  of  the  right  of  the  complainant 
s,  that  the  money  of  the  ward  having  been  used  in  the 
purchase  of  the  real  estate  there  was  a  resulting  trust  in 
avor  of  the  minor,  and  equity  would  regard  it  as  her 
and,  though  the  title  was  taken  in  the  name  of  another; 
;hat  the  personal  estate  of  the  ward  having  been  con- 
certed into  real  estate,  such  conversion  would  be  legal 
ivith  the  assent  of  the  ward  upon  her  attaining  her  ma- 
ority,  as  she  might  then  elect  to  take  the  land  or  the 
noney ;  that  after  the  marriage,  the  ward  continuing  a 
ifiinor,  the  right  of  election  devolved  on  the  husband,  and 
le  was  authorized  to  assent  to  the  conversion ;  that  by 
accepting  the  deed  for  the  land  he  did  in  fact  assent  to 
the  conversion  and  elect  to  take  the  money  as  real  estate. 
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The  reasoning,  though  plausible,  is  not  sound.  As  agaius  -^^ 
the  purchaser,  who  used  the  minor's  money  in  the  pur-*  -MT- 
chase  of  the  land,  and  took  the  title  in  his  own  name^-^^ 
equity  would  regard  the  land  as  belonging  to  the  minor^-  .Mi', 
but  not  as  against  the  husband.  The  fact  that  the  fuuC:^  d 
was  thus  invested  in  land  could  not  interfere  with  thc^^  je 
rights  of  the  husband.  He  had  a  right  to  recover  the^  mq 
money — to  reduce  it  into  possession  as  personal  property-  ""^^c. 
It  may  be  questioned  w^hether  he  was  bound  even  tcz:^  lo 
make  an  equitable  provision  for  his  wife  out  of  the  fund.  Mill, 
for  it  might  have  been  recovered  at  law  without  the  aici^  -d 
of  a  court  of  equity.  2  Story's  JEq.  Jar.  §  1403 ;  2  Kent's^  ^  's 
Com.  139. 

Had  the  husband  accepted  from  the  guardian,  in  satis^^sss- 
faction  of  his  claim,  a  deed  made  to  his  tvife,  his  assent  tc^  :^o 
the  conversion  and  his  eFection  to  take  the  property  ac  -^^s 
land  might  fairly  be  implied.  But  no  such  assent  o::  ^^^ 
election  can  be  implied  from  the  fact  that  he  acceptec^  '=^d 
from  the  guardian  or  debtor  of  his  wife  a  deed  to  himsel:  ^  '^ 
in  satisfaction  of  his  claim. 

There  is  no  suggestion  of  any  fraud  or  unfairness  on:^  ^ 
the  part  of  the  husband.     It  was  not  only  a  lawful,  but  ^     * 
natural  and  ordinary  transaction.     It  is  precisely  what'  ^^t 
was  done  with  the  share  of  the  sister  of  the  complainant-::^^^ 
which  was   invested   in    the  purchase   of  an  iindividecS::^ 
moiety  of  the  same  land  at  the  same  time.     The  deed  foi^c^  ^ 
the  sister's  share  of  the  land,  though  purchased  with  helper  r 
money,  was  made  to  her  husband,  and  not  to  her.     The 
title  for  the  complainant's  share  was  originally  taken  ic 
her  brother's  name,  and  after  her  marriage  transferred  tc:^^ 
her  husband.     And   the   two    husbands    continued   foi^^ 
many  years,  and  until  the  death  of  Weart,  to  stand  seize^^ 
of  the  land  thus  purchased,  as  tenants  in  common  in  thei^^ 
own  names,  without  an  intimation  that  the  investmeD^ 
was  unauthorized  or  inequitable.     Both  the  complainan*^ 
and  her  mother,  who  was  her  guardian,  admit  that  they 
knew  that  the  title  was  in  the  husband.    The  mother 
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jTS  that  it  was  wrong,  though  she  raised  no  voice  against 
The  complainant  says  she  yielded  to  it  because  her 
sband  desired  it.  In  fact,  though  it  may  now  be  felt 
be  a  matter  of  regret,  it  is  not  perceived  that  either  or 
th  of  them  could  have  prevented  it  otherwise  than  by  a 
itlement  previous  to  marriage.  I  am  of  opinion  that 
e  husband  rightfully  took  title  to  the  land  in  his  own 
me;  that  he  took  it  as  personal  estate  without  any 
jent  to  the  conversion  of  the  personal  into  real  estate ; 
d  that  the  wife  has  no  equity  which  can  be  enforced  as 
ainst  the  legal  title  of  the  husband.  The  complainant 
entitled  to  her  dower  only  in  the  estate. 
Aside  from  the  question  of  strict  right,  it  is  a  consider- 
on  of  some  moment  that  this  arrangement  was  not  only 
quiesced  in  by  the  complainant  for  twenty  years  during 
B  life  of  the  husband,  but  for  five  years  after  his  death 
e  continued  to  recognise  her  husband's  title  to  the  land 
perfect,  and  to  receive  her  thirds  from  its  income  as 
3  widow.  Though  but  little  importance  is  ordinarily 
tachod  to  the  silence  of  a  wife,  so  long  an  acquiescence 
a  transaction,  both  during  coverture  and  afterwards, 
es  far  to  sanction  a  transaction  which  would  otherwise 
ve  been  of  doubtful  validity. 

In  regard  to  the  real  estate  in  the  county  of  Middlesex, 
ere  is  no  question  as  to  the  complainant's  right  to 
wer.  The  complainant  is  entitled  to  dower  in  the 
lole  real  estate  of  her  husband  and  to  an  account  of  the 
[its  and  profits. 

The  widow  is  entitled  to  dower  in  the  clay  banks  as 
ill  as  in  any  other  part  of  the  inheritance.  Dower  is 
jignable  in  mines,  quarries,  and  in  whatever  is  part  of  or 
purtenant  to  the  land  of  which  a  woman  hath  dower, 
d  that  whether  it  be  assignable  by  metes  and  bounds  or 
t.  Sioughton  v.  Leigh,  1  Taunt.  402 ;  9  Viner's  Ab.  212, 
noer  D. ;  Park  on  Dower  115. 

The  only  question  that  can  arise  will  be  in  regard  to 
s  mode  of  assignment,  whether  by  metes  and  bounds  or 
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by  a  share  of  the  profits.  That  course  should  be  adopter  -^d 
which  will  be  most  favorable  to  the  widow  and  whicL  ^^zih 
will  most  efteetually  secure  the  enjoyment  of  her  rigb^^  «t. 
There  can  be  no  difBcnlty  in  taking  an  account  of  th*  -^rie 
profits.  It  appears,  from  the  answer,  that  the  clay  bank:^s5=c8 
have  been  worked  in  connection  with  the  farm,  and  th  mL]^ 
profits  of  the  clay  may  be  ascertained  as  well  as  of  an^  .^y 
other  part  of  the  property.  A\^orking  the  banks  is  a  mer—r^rg 
mode  of  enjoyment. 

The  complainant  is  entitled  to  dower  and  to  an  accounr^ent 
of  the  rents  and  profits  from  the  death  of  the  husband. 


Henry  II.  Stotesdury  rs,  George  Vail. 

A  parol  suiToiider  of  dcmise<l  promises,  although  invalid  at  law  by  reJk-  f=ion 
of  the  stntuto  of  frauds,  will  be  Kuwiaiued  in  equity  when  consuramr»  ti^f 
by  a  del  ivory  of  the  counterpart  of  the  k-aso,  the  key  of  the  dwell  -iu^^ 
and  the  po.<sf-«>ion  of  tho  ]»roiniiii'S  to  thu  landlord. 

In  such  rase  tlic  oourt  will  enjoin  the  collecti(jn  of  the  after  accruing  r«^af. 

When  the  ends  of  justice  require  it,  the  injunction  will  be  coutinueJ  to  the 
hearing. 

If  the  defendunt  is  absont  from  the  country,  hi.-?  oath  to  the  answer  most  ^>t• 
taken  und<'r  a  connni-^sit^n. 

Affidavits  iiunoxed  to  an  annwt^r  need  not  be  taken  on  notice,  nor  is  it  ne- 
cessary to  serve  copies,  unless  in  special  cases,  under  the  rules  of  tue 
court. 


Chandler^  for  motion.- 

LitUe,  contra. 

The  Chancellor.  The  injunction  in  this  case  issued 
to  restrain  the  defendant  from  proceeding  at  law  to  re- 
cover rent  upon  a  lease  made  by  the  defendant  to  the 
complainant.  The  material  charges  of  the  bill  are,  tbat 
Vail  leased  to  Stotesbury  a  house,  garden,  and  pleasure 
grounds  at  Speedwell  for  four  years  from  the  first  of 
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pril,  1857,  at  a  yearly  rent  of  §500,  payable  quarterly ; 
at  prior  to  the  first  of  April,  1859,  the  lessee  agreed, 
ith  the  agent  of  the  lessor,  to  surrender  the  premises 
I  that  day ;  that  the  counterpart  of  the  lease  held  by  the 
jsee  was,  together  with  the  key  of  the  house,  delivered 

a  relative  of  the  lessor,  and  the  possession  of  the 
emises  given  up  by  the  lessee  in  pursuance  of  the  agree- 
ent ;  that  the  premises  were  entered  upon  by  the  agent 

the  lessor,  repairs  made,  and  the  premises  leased  to 
lother  tenant.  The  complainant  insists  that,  the  sur- 
nder  not  being  valid  at  law,  he  is  entitled  in  equity  to 
5  relieved  from  the  payment  from  and  after  the  1st  of 
pril,  1859,  when  the  possession  of  the  premises  was 
ven  up  by  him  to  the  lessor.  The  defendant,  having 
iswered  the  bill,  asks  a  dissolution  of  the  injunction. 

One  of  the  grounds  of  defence  relied  upon  in  the 
iswer  is,  that  the  bill  is  filed  in  violation  of  the  tenth 
fction  of  the  act  for  the  prevention  of  frauds  and  perju- 
es,  with  the  intent  to  evade  the  provision  of  the  statute, 
id  to  deprive  the  defendant  of  his  rights  under  the  same, 
he  provision  of  the  statute  referred  to  is,  that  no  lease, 
itate,  interest,  or  term  of  years  shall  be  assigned,  granted, 
:  surrendered,  unless  it  be  by  deed  or  note  in  vvriting. 
'ix.  Dig.  330,  §  10.  And  it  is  insisted  that,  inasmuch  as 
3  surrender  in  writing  has  been  made,  a  court  of  equity 
ill  not  sustain  the  validity  of  the  surrender,  and  thus 
lolate  the  express  provision  of  the  statute. 

"It  is  obvious,"  says  Mr.  Justice  Story,  *'  that  courts  of 
juity  are  bound  as  much  as  courts  of  law  by  the  pro- 
isions  of  this  statute,  and  therefore  are  not  at  liberty  to 
isregard  them."  They  interfere  in  cases  within  the 
;ach  of  the  statute,  not  upon  any  notion  of  a  right  to 
spense  with  it,  but  for  the  purpose  of  administering 
juities  subservient  to  its  objects  or  collateral  to  it  or  in- 
jpendent  of  it.     1  Story's  Eq.  Jur.  §  754. 

Courts  of  equity  will  enforce  the  specific  performance 
r  a  contract  within  the  statute  where  the  parol  agree- 
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menthas  been  partly  carried  into  execution.   1  JFanb. 
book  1,  cL  3,  §  8 ;  2  Storfs  Eq.  Jar.  §  759;  Fry  on  Sp 
Perform.  §  383,  388. 

The  distinct  ground  upon  which  courts  of  equity  ii 
terfere  in  such  cases  is  to  prevent  the  perpetration  of 
fraud.  *'  Courts  of  equity,  in  dealing  with  the  entii 
subject  of  contracts  within  the  statute  of  frauds,  introduc 
a  principle  beyond  the  province  of  a  court  of  law  to 
gard.  Where,  upon  the  faith  of  a  verbal  contract  for  a^  n 
interest  in  land,  a  party  has  entered  and  incurred  e^^- 
penses  and  improved  the  premises,  they  will,  as  a  genen^siJ 
rule,  enforce  the  contract  against  the  other  party  (^  n 
grounds  of  equity  and  conscience  and  to  prevent  wh^iat 
would  be  in  the  nature  of  a  fraud.''  Browne  on  StaL  ^^ 
Frauds  §  81 ;  JMl  v.  Chaffee,  13  Verm.  H.  150. 

The  doctrine  applies  as  well  to  cases  arising  under  tt^»e 
10th  section  of  the  statute  as  under  any  other  of  its  pr^o 
visions.     AVhen  the  tenant  enters  into  a  parol  agreeme^-^t 
with  his  landlord  to  make  a  surrender  of  the  demis^^^ 
premises,  and  in   pursuance  of  the  agreement  provid^^ss 
another  residence,  abandons  possession  of  the  premise  fl, 
delivers  his  counterpart  of  the  lease  and  the  key  of  tt  :■« 
dwelling  to  his  landlord,  giving  him  the  entire  control,      it 
would  be  most  inequitable  to  permit  the  landlord  to  r"0- 
cover  rent  from  the  lessee  upon  the  ground  that  the  sm^r- 
render  was   not   made   in  writing  in   pursuance  of  th^ 
statute  of  frauds.     It  is  clearly  within  the  province  of  « 
court  of  equity,  by  its  interference,  to  prevent  such  injus- 
tice.    In  Nakhbolt  v.  Porter^  2  Vernon  112,  it  was  heW 
that  where  a  lessee  for  years,  having  agreed  with  hifl 
lessor  to  surrender  his  lease,  delivers  up  the  key,  which 
the  lessor  accepts,  but  afterwards  refuses  to  take  the  sur- 
render of  the  lease,  the  lessee  should  be  discharged  of  the 
rent.     The  case  is  a  remarkable  one,  from  the  fact  that 
there  was  a  recovery  by  the  reversioner  against  the  origi- 
nal lessee  for  the  rent,     llis  executor  thereupon  brought 
his  bill  against  Porter,  the  assignee  of  the  term,  to  be 
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reimbarsed  according  to  his  covenant  of  indemnity  on  the 
assignment.  Porter,  who  was  not  a  party  to  the  bill 
against  his  assignor,  by  his  answer  set  forth  the  agree- 
ment with  the  reversioner  to  surrender  the  term,  the 
delivery  of  the  key,  and  his  acceptance  of  it,  and  there- 
fore insisted  that  he  ought  not  to  be  charged ;  and  the 
court,  upon  the  hearing  of  the  cause,  was  of  opinion  that 
the  agreement  was  well  proved  and  a  good  discharge,  and 
Porter  not  liable  to  answer  any  rent  after  that  time. 

The  objection  to  the  bill  is  not  well  taken.  If  the  case 
made  by  it  is  sustained  by  evidence  the  complainant  is 
clearly  entitled  to  relief. 

The  second  ground  for  dissolving  the  injunction  is, 
that  the  equity  of  the  bill  is  denied  by  the  answer.  Some 
of  the  material  allegations  of  the  bill  are  fully  denied  by 
the  affidavit  of  the  attorney  and  agent  of  the  defendant, 
ii^ho  had  the  management  and  control  of  the  business  on 
l>ehalf  of  the  defendant.  But  it  is  not  denied  that  there 
i^ere  negotiations  between  the  lessee  and  the  attorney  of 
the  lessor  for  a  surrender  of  the  premises  on  the  1st  of 
April,  1869 ;  that  after  such  negotiation  the  lessee  pur- 
chased a  residence,  and  prepared  to  remove  upon  the  1st 
of  April;  that  soon  after  the  Ist  of  April  be  left  the 
premises,  and  delivered  his  counterpart  of  the  lease, 
together  with  the  key  of  the  house,  to  a  friend  and  rela- 
tive of  the  lessor,  who,  to  some  extent  at  least,  acted  as 
Lis  agent;  and  that  from  that  time  the  lessee  ceased  to 
occupy  the  premises,  and  exercised  no  control  over  them. 
There  is  no  suggestion  in  the  answer  of  any  want  of  good 
faith  on  the  part  of  the  lessee  in  these  transactions,  nor 
of  any  fraudulent  combination  between  himself  and  the 
party  to  whom  he  surrendered  the  lease  and  the  key  as 
the  agent  of  the  lessor;  nor  does  any  intimation  appear 
to  have  been  given  to  the  lessee  of  any  want  of  authority 
in  the  supposed  agent  to  accept  the  surrender  or  of  any 
intention  to  hold  the  lessee  liable  upon  his  covenants  in 
the  lease.   Under  these  ciroumstancesi  I  deem  it  a  proper 
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case  to  coDtiDiie  the  injunctiou  until  tjie  case  can  be 
heard  upon  the  merits. 

Even  where  the  equity  of  the  bill  is  fully  denied  by  the 
answer,  the  continuance  of  the  injunction  till  the  fiDal 
hearing  is  a  matter  resting  in  the  sound  discretion  of  the 
court.  In  this  case  the  ends  of  justice  will  be  better  an- 
swered by  its  continuance.  Chehcood  v.  Brittan,  1  GnaU 
Ch.  R.  439 ;  Greeiiln  v.  Hoey,  1  SiockL  137 ;  Famixa  ?. 
Clark,  3  StorkL  135. 

I  adopt  this  course  the  more  readily,  inasmuch  a9,upoft 
a  formal  ground  urged  upon  the  hearing,  the  motion  to 
dissolve  the  injunction  must  necessarily  have  been  denied. 
At  the  time  of  filing  the  answer  the  defendant  was  abroad, 
and  the  answer  was  not  sworn  to  by  him.  It  was  verified 
simply  by  the  affidavits  of  the  agent  and  friend  of  thed^ 
fendant,  who  were  coicnizant  of  the  material  facts.  Thifl 
is  not  siitlicient.  The  complainant  is  entitled  to  the 
benetit  of  the  defendant's  own  oath.  If  he  is  absent  from 
the  country,  it  may  be  taken  under  a  commission.  7V?«n- 
bull  V.  aUon,  Ilalst.  Vig.  225;  2  Darnels'  Ch.  Pr.  844, 
857 ;  JioKl  V.  Omscqita,  4  Wash.  C.  C.  B.  335. 

I  am  aware  of  no  ease  where  an  answer  not  sworn  to 
by  the  (lelcMidant  himself  has  been  received  after  objec- 
tion. Wliore  no  aiuswer  is  put  in,  the  case  may  be  heard 
upon  airMJavits  taken  upon  two  days'  notice,  which  the 
adverse  party  may  rebut  by  counter  affidavits.  SuUl^i 
§  3.     This  course  was  not  adopted  in  the  present  case. 

The  ol»)eetion,  that  the  affidavits  annexed  to  the  answer 
are  ina(hiiissible  on  the  ground  that  copies  of  the  affidar 
vits  w*'re  not  served  ui)<)n  the  adverse  party,  is  not  well 
taken.  Affidavits  annexed  to  a  bill  or  answer  are  not 
required  to  be  taken  upon  notice,  nor  are  copies  of  such 
affidavits  to  be  served,  except  where  specially  required  by 
the  rules  of  the  court. 

Since  the  argument  of  the  cause,  the  court  has  been 
furnished  by  the  complainant's  solicitor  with  an  affidavit 
of  the  defendant  verifying  such  facts  stated  in  the  answer 
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ms  are  within  bid  knowledge.  If  this  were  the  only  diffi- 
culty in  the  cause,  I  should  be  disposed,  notwithstanding 
the  irregularity,  to  permit  the  answer  to  be  verified  by 
the  oath  of  the  defendant.  But  it  would  not,  under  the 
circumstances,  vary  the  conclusion  at  which  I  have  arrived 
in  regard  to  the  disposition  of  the  case. 

The  motion  to  dissolve  must  be  denied  with  costs,  and 
the  injunction  continued  till  the  final  hearing. 


Fackler  vs.  Worth. 

An  order  to  deliver  possession  to  the  purchaser  of  mortgaged  promises  sold 
nnder  a  decree  of  foreclosure  will  be  made  only  upon  notice  of  the  ap- 
plication and  proof  that  the  deed  was  shown  to  the  tenant,  that  a  de- 
mand of  possession  was  made,  and  that  the  tenant  refused  to  comply. 

The  injunction,  as  well  as  the  attachment  to  enforce  obedience  to  the  order, 
is  disused. 

TJnder  the  present  practice,  the  writ  of  assistance  does  not  issue  of  course, 
but  upon  notice  of  the  application  and  proof  of  the  services  of  the  order 
to  deliver  possession  and  refusal  to  obey. 


Application  on  behalf  of  a  purchaser  of  mortgaged 
premises,  sold  under  and  by  virtue  of  a  decree  of  foreclo- 
Bure,  for  an  order  to  deliver  possession  of  the  premises, 
in  order  to  obtain  a  writ  of  assistance. 

Carpenter^  for  petitioner* 

The  Chancellor.  The  petitioner  asks  for  an  order 
upon  the  tenant  in  possession  to  deliver  to  the  purchaser 
the  possession  of  mortgaged  premises  sold  under  execu- 
tion issued  out  of  this  court  upon  a  decree  of  foreclosure. 
The  order  is  asked  for  with  the  view  of  obtaining  a  writ 
of  assistance  in  case  the  possession  is  not  surrendered. 
The  application  is  not  regular.  To  obtain  the  order,  it  is 
necessary  to  prove-— 1^  notice  of  the  application  duly 
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served ;  2,  that  the  deed  was  shown  to  the  tenant,  a  de-        — 
mand  of  the  posaessioa  made,  and  a  refasal  to  complj. 
Kershaw  v.  Thompson^  4  Johns.  C.  -R.  609;   Ludlow  v. 
Lansing^  Hopkins  231 ;   Valentine  v.  Teller^  Hopkins  422. 

The  order  is  not  a  matter  of  course.    The  tenant  may 
be  in  possession  by  title  paramount  to  that  of  the  mort- 
gagor or  may  have  other  good  objection  to  the  applica- 
tion.   He  is  entitled  to  be  heard  before  an  order  is  made  t 
upon  him  to  surrender  possession  of  the  premises.    If  he  < 
have  no  defence,  he  ought  not  to  be  subjected  to  the  costs  i 
of  the  proceeding  without  an  opportunity  of  being  heard. 

Notice  of  application  for  the  writ  of  assistance  will  not  d 

obviate  the  necessity  nor  supply  the  want  of  the  notice  of        "3 
the  present  motion.     The  immediate  design  of  the  two         ^ 
orders  is  totally  distinct.     The  defendant  is  entitled  to  be         ^ 
heard  in  opposition  to  both.    By  the  ancient  practice  of      '^ 
the  Court  of  Chancery,  after  a  decree  for  the  delivery  of      '^^ 
possession  had  been  served,  and  obedience  thereto  re- 
fused, application  was  made — 1st,  for  an  attachment;  2d, 
for  an  injunction  ;  3d,  for  a  writ  of  assistance.     The  two 
preliminary  orders  were  made  upon  notice  and  proof.. 
The  writ  of  assistance  issued  of  course  and  without  no- 
tice, but  it  was  always  preceded  by  the  preliminary  order 
for  injunction  and  proof  of  refusal  to  obey  the  decree. 

The  subject  was  considered  in  Schenck  v.  Conover,  de- 
cided in  October  term,  1860 ;  and  it  was  then  suggested 
that  the  injunction  might  advantageously  be  dispensed 
with  in  accordance  with  the  modern  practice  in  England 
and  in  New  York.  2  JJanieW  Ch.  Fr.  1280;  Valentines. 
Teller^  Hopkins  422. 

I  am  satisfied  that  the  practice  in  this  particular  should 
be  uniform,  and  that  the  use  of  the  injunction  should  be 
entirely  discontinued.  It  is  a  useless  encumbrance  and 
expense.  It  is  now  in  fact  rarely  used,  and  only  serves 
to  embarrass  practitioners.  The  injunction  and  the  proofc 
preliminary  thereto  being  disused,  the  writ  of  injunc 
tion  can  issue  only  upon  notice  and  proof  of  the  servi^ 
of  the  order  to  deliver  possession  and  refusal  to  obey. 
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Harinq  vs.  Kauffman  and  others. 

To  effect  a  regular  service  of  an  injunction,  the  writ  itself,  under  the  seal 
of  the  court,  must  be  shown  to  the  party  against  whom  it  issues,  and  a 
true  copy  thereof  delivered  to  him. 

X*«rsonal  service  will  be  dispensed  with  where  the  party  is  out  of  the  state 
or  cannot  be  found. 

Tlie  modern  practice  is  for  the  court,  by  special  order,  to  dispense  with 
personal  service  where  the  defendant  avoids  the  service  of  the  writ,  or 
other  circumstances  render  such  order  necessary  or  proper. 

The  court  will  punish  the  violation  of  its  onler  for  the  injunction  though 
the  writ  be  not  served,  if  it  appear  that  the  defendant  know  of  its  exist- 
ence. 

Where  the  defendant  and  his  wife  worn  nonre^idonts,  and  the  injunction 
was  served  out  of  the  state  on  the  husband,  and  proof  was  made  that 
the  wife  could  not  be  found,  an  order  was  made  that  such  service  should 
be  deemed  valid,  and  directing  a  copy  of  axu'Xi  order  to  bo  served  at  the 
dwelling  house  of  the  defendants. 


LyonSy  for  complainant. 

The  Chancellor.  The  bill  seeks,  among  other  things, 
to  set  aside,  as  fraudulent,  certain  conveyances  made  by 
John  F.  Kauftman,  the  defendant,  to  Christian  Yogel, 
bearing  date  on  the  27th  of  November,  1860,  a  reconvey- 
ance of  the  same  premises,  by  deed  of  even  date,  from 
Vogel  and  wife  to  Eve,  the  wife  of  Kauffman,  and  a  mort- 
gage of  the  same  premises  from  Kauftman  and  wife  to 
Rose,  the  wife  of  Vogel,  for  S2000,  dated  on  the  16th  of 
April,  1861.  An  injunction  issued  to  restrain  Kauftman 
and  wife  from  conveying  or  encumbering  the  premises, 
and  also  to  restrain  Vogel  and  wife  from  transferring  the 
mortgage  or  collecting  the  mortgage  debt.  Kauftman 
resides  in  this  state ;  Vogel  resides  in  the  city  of  New 
York.  The  subpoena  was  served  personally  on  the  wife 
of  Kauftman,  and  on  Kauftman  himself,  by  leaving  a 
copy  at  his  dwelling  house.  The  injunction  was  served 
personally  on  the  wife  of  Kauftman,  in  this  state,  and  a 
copy  left  with  her  at  the  place  of  abode  of  her  husband. 
The  injunction  was  served  upon  Vog<?l,  by  showing  him 
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the  original,  and  leaving  a  copy  with  him  at  his  place  of 
abode  in  the  city  of  New  York.  The  affidavits  show  that 
neither  Kauftman  himself  nor  the  wife  of  Vogel  could  be 
found  after  diligent  search  and  inquiry.  The  complain- 
ant now  moves  that  the  service  of  the  injunction,  thus 
made  as  aforesaid,  he  deemed  and  taken  to  be  a  valid  and 
sufficient  service  thereof  upon  all  the  said  defendante. 

To  effect  a  regular  service  of  an  injunction,  the  writ 
itself,  under  the  seal  of  the  court,  must  be  shown  to  the 
party  against  whom  it  issues,  and  a  true  copy  thereof  de- 
livered to  him.  WyaWs  Prac.  Reg,  232 ;  1  JSeicUnd's  Ch. 
Pr.  231;  3  Daniels*  Ch.  Pr.  1818;  1  JEkUri  on  BJimcJhs 
Waterman)  93 ;  1  Barbour's  Ch.  Pr.  590. 

Personal  service  will  be  dispensed  with  where  the  party 
is  out  of  the  state  or  cannot  be  found. 

It  would  seem,  from  some  of  the  earlier  cases,  that 
leaving  the  injunction  at  the  dwelling  of  the  defendant 
was  a  sufficient  service,  without  a  special  order  of  the 
court  to  warrant  or  confirm  it.  Thus,  in  the  19tb  and 
22d  years  of  Elizabeth,  an  attachment  was  ordered,  upon 
proof  that  the  writ  of  injunction  was  left  at  the  house  of 
the  defendant,  and  that  he  had  disobeyed  it.  Jlolgaie  and 
Wife  V.  Grantham^  Cary  58;  Bodnam  v.  Morgan^  Cary  101. 

The  modern  practice  is  for  the  court,  by  special  order, 
to  dispense  with  personal  service  where  the  defendant 
avoids  the  service  of  the  writ,  or  other  circumstances  ren- 
der such  order  necessary  or  proper.  WyatVs  Prac.  Jl(S' 
232  ;  Uden  on  Injunc.  (by  Waierinan)  76. 

In  Pearce  v.  Crutchfield^  14  Vcscy  206,  it  was  ordered 
that  service  of  the  injunction  at  the  house  which  ap- 
peared to  be  the  last  place  of  abode  of  the  defendant, 
though  afterwards  apparently  shut  up,  should  be  good 
service. 

The  propriety  of  the  order  asked  for,  as  regards  tlie 
service  of  the  writ  upon  Kauffman,  is  clear.  He  is  within 
the  state,  has  been  legally  served  with  process  of  subpana, 
and  a  copy  of  the  injunction  has  been  left  at  his  dwelllDg 
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house.  The  affidavits,  moreover,  warrant  the  belief  that 
he  is  endeavoring  to  avoid  the  service  of  the  injunction. 

There  is  more  room  for  question  as  to  the  propriety  of 
the  order  in  regard  to  the  service  of  the  writ  on  Vogel 
and  wife.  It  is  true  that  the  writ  was  served  personally 
upon  Vogel,  and  a  copy  left  with  him  at  his  dwelling 
house,  the  wife  not  being  found,  and  the  affidavits  war- 
ranting the  belief  that  she,  also,  is  endeavoring  to  avoid 
the  service  of  the  injunction.  The  mode  of  service  is 
substantially  the  same  in  both  cases ;  but  the  material 
difference  lies  in  the  fact,  that  the.  service  upon  Vogel  and 
wife  was  made  out  of  the  state,  the  defendant  not  having 
been  previously  brought  within  the  jurisdiction  of  the 
court  by  the  service  of  a  subpoena.  The  mode  prescribed 
by  the  statute  for  effecting  the  appearance  of  the  defend- 
ant has,  however,  been  adopted,  and  is  in  the  process  of 
completion.  I  incline  to  think  that  no  principle  or  rule 
of  practice  will  be  violated  by  maintaining  the  legality  of 
the  service.  The  ends  of  justice  manifestly  require  it. 
All  that  is  required  to  enable  the  court  to  enforce  obedi- 
ence to  its  process,  is  that  the  defendant  should  have 
knowledge  of  the  order  for  the  injunction.  The  court 
may  punish  the  violation  of  the  order,  though  the  injunc- 
tion be  not  served,  if  it  appear  that  the  defendant  knew 
of  its  existence.  Kimpton  v.  Hve^  2  Ves.  <f  B.  349 ;  Heame 
V.  Tenanty  14  Ves.  136 ;  Skip  v.  Harwood^  3  Aik.  564 ;  James 
V.  DowneSj  18  Ves.  522 ;  1  Eden  on  Injunc.  94 ;  Drewry  399 ; 
MeNeil  v.  GarreU,  1  Craig  ^  Ph.  98 ;  Hull  v.  Thomas,  3 
Edw's  Ch.  Sep.  236. 

If  the  injunction  was  properly  granted,  the  service, 
though  out  of  the  state,  answers  all  the  ends  for  which  it 
was  intended.  It  apprizes  the  party  of  the  order  of  the 
court. 

The  motion  will  be  granted,  and  the  service  of  the  in- 
junction upon  all  the  defendants  declared  valid. 

It  is  proper  that  a  copy  of  this  order  should  be  served 
upon  the  parties,  either  personally  or  by  leaving  a  copy 
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at  the  dwelling  house  of  each  of  them  within  twenty 
days  from  the  date  of  the  order. 
Order  accordingly. 


Job  H.  Gaskill  vs.  Sine  and  wife. 

Whore  two  lots  are  mortgaged  to  secure  the  fianie  debt,  and  one  of  them  is 
pubscciuently  sold  and  conveyed  by  the  mortgagor,  the  other  lot  is  pri- 
ma rily  liabU>  under  the  mortgage. 

A  relea.se  subi?equently  given  by  the  mortgagee  to  the  mortgagor  upon  the 
remaining  unsold  lot,  without  the  assent  of  the  purchasi.r  of  the  lotsoM, 
will  not  prejudice  the  rights  of  the  purchaser. 

If  the  lot  released  is  puihcient  to  satisfy  the  entire  debt,  the  mortgagee  can- 
not resort  to  the  lot  fir«t  sold  ;  but  if  suflicieut  to  satisfy  only  a  part  of 
the  debt,  such  first  sohl  lot,  in  the  hands  of  the  purchaser,  will  be  an- 
swerable for  the  defici«*ncy. 

lieference  ordered  to  ascertain  the  amount  due  on  the  moitgage  and  tie 
value  of  thr  promises  relejised. 


^Y^lson^  for  complainant. 
McrrUt^  for  defendant. 

The  CnANCELLOR.  The  complainant's  bill  is  filed  to 
foreclose  a  mortgage  given  by  Israel  Gaskill  to  James  S. 
Budd,  on  the  30th  of  August,  1849,  upon  two  lots  of  laiiJ. 
On  the  Cth  of  October,  1849,  the  mortgagor  conveyed  lot 
number  two  to  Louisa  Sine,  the  wife  of  the  defendant,  by 
deed  with  covenant  of  general  warranty.  On  the  loth  of 
July,  1850,  the  mortgagee  released  to  the  mortgagor  lot 
number  one,  and  on  the  5th  of  August,  1850,  assigned 
the  mortgage  to  the  complainant. 

Sine  and  wife,  who  claim  title  to  the  lot  number  tn-o, 
insist,  by  way  of  defence,  that  lot  number  one,  having 
been  retained  by  the  mortgagor  after  the  sale  of  the  lot 
to  the  defendants,  the  lot  so  retained  must  be  first  subject 
to  the  mortgage  debt,  and  the  lot  of  the  defendants  can 
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only  be  resorted  to  to  make  up  any  deficiency  that  may 
exist  upon  such  sale,  and  that  the  mortgagee,  having  re- 
leased to  the  mortgagor  all  right  to  the  lot  retained  by  him 
ifter  the  conveyance  to  the  defendants,  has  no  right  to 
ook  to  the  defendants*  lot  for  any  part  of  the  mortgage 
lebt,  but  that  the  same  is  released  from  the  encumbrance 
)f  the  mortgage.  The  facts  which  constitute  th'is  ground 
)f  defence  are  admitted,  and  their  eflfect  upon  the  rights 
)f  the  parties  is  obvious.  The  defendants,  as  the  pur- 
chasers of  one  of  the  lots  mortgaged,  are  entitled  to  throw 
he  whole  encumbrance  upon  the  lot  retained  by  the  mort- 
gagor, if  that  is  sufficient  to  discharge  the  debt,  and  the 
nortgagee  can  only  resort  to  the  defendants'  lot  to  supply 
he  deficiency,  if  any  exist. 

A  release,  subsequently  given  by  the  mortgagee  to  the 
nortgagor,  of  the  mortgage  upon  the  lot  remaining  un- 
old,  without  the  assent  of  the  purchaser  of  the  Ipt  sold, 
vill  not  prejudice  the  rights  of  the  purchaser.  This 
vsLS  declared  by  the  late  Chancellor  to  be  the  eftect 
>f  these  admitted  facts  upon  the  rights  of  the  parties  in 
his  case  when  the  question  was  before  him.  The  doc- 
rine  is  a  familiar  one,  and  is  sustained  by  numerous  au- 
horities.  Mickle  v.  Bambo,  Sazton  501 ;  Shannon  v.  Mar- 
elis^  Saxton  413 ;  Stevens  v.  Cooper^  1  Johns.  Ch.  B.  425 ; 
Tidon  V.  Knappy  6  Paige  85 ;  Patty  v.  Pease^  8  Paige  277. 

There  is  no  foundation  for  the  idea,  that  the  subsequent 
elease  by  the  mortgagee  of  the  lot  retained  by  the  mort- 
agor  deprived  the  mortgagee  of  all  remedy  against  the 
rat  lot.  It  can  produce  that  result  only  where  the  lot 
3]eased  is  sufficient  to  satisfy  the  entire  mortgage  debt, 
'he  release  in  no  wise  affects  the  interest  of  the  purchaser 
f  the  lot  first  sold.  He  is  entitled,  in  any  event,  to  throw 
le  mortgage  on  the  other  lot,  so  far  as  it  will  satisfy  the 
ebt.  If  the  lot  released  is  sufficient  to  satisfy  the  entire 
ebt,  the  mortgagee  cannot  resort  to  the  lot  first  sold, 
[e  must  bear  the  loss.    If  sufficient  to  satisfy  only  a  part 
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of  the  debt,  the  lot  in  the  hands  of  the  purchaser  will  be 
answerable  for  the  deficiency. 

A  second  ground  of  defence  presented  bj-  the  answer 
is,  that  the  complainant  acted  as  the  agent  or  trustee  of 
the  mortgagor  in  procuring  the  assignment  of  the  mort- 
gage, and^that  the  consideration  paid  for  the  assignment 
was  the  money  of  the  mortgagor.  No  replication  having 
been  filed,  the  answer  upon  the  former  hearing  was  taken 
as  true,  and  the  Chancellor  held  that  the  bill,  upon  this 
state  of  the  facts,  was  virtually  by  the  mortgagor  himself; 
that  the  complainant  had  no  equity,  and  that  the  bill  most 
be  dismissed.  The  decree  having  been  opened,  a  repli- 
cation filed,  and  evidence  taken  upon  this  part  of  the  de- 
fence, the  question  is  now  presented,  whether  this  defence 
is  sustained  in  point  of  fact.  The  defence  consists  of 
new  matter  not  responsive  to  the  bill,  and  must  be  sus- 
tained by  evidence.  No  evidence  is  produced  in, its  sup- 
port. The  fact,  that  the  complainant  is  a  brother  of  the 
mortgagor,  and  that  he  holds  a  conveyance  of  his  real 
estate  in  trust  for  him,  amounts  to  nothing.  It  is  shown 
aflSrmativcly,  by  the  complainant,  that  the  consideration 
was  advanced  by  himself,  and  there  is  no  proof  that  any 
part  of  it  was  received  directly  or  indirectly  from  the 
funds  of  the  mortgagor. 

The  fact,  that  the  conveyance  by  the  mortgagor  to  the 
defendant's  wife  was  not  made  for  a  valuable  considera- 
tion, but  for  natural  love  and  aftection,  will  not  affect  the 
rights  of  the  parties.  The  deed  contained  a  covenant  of 
warranty.  It  was  duly  recorded.  The  assignee  of  the 
mortgage  took  the  assignment  with  full  notice  of  the 
rights  of  the  defendants. 

The  objection,  that  the  prayer  of  the  bill  is  defective^ 
is  without  foundation.  The  complainant  might  have  the 
relief  to  which  he  has  shown  himself  entitled  under  the 
ordinary  prayer  of  a  bill  of  foreclosure  contained  in  the 
bill  as  originally  filed.  Under  a  prayer  for  the  sale  of  the 
entire  mortgaged  premises  to  pay  the  whole  debt,  the 
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oniplainant  may  have  a  decree  to  sell  such  portion  of  the 
►remisea  to  pay  such  part  of  the  debt  as  the  evidence  may 
warrant.  But  the  prayer  to  the  amended  bill  has  antici- 
ated  the  defendants'  objection,  and  is  precisely  adapted 
^  the  relief  granted. 

The  complainant  is  entitled  to  an  account  and  a  decree 
orainst  the  defendants  for  the  foreclosure  and  sale  of  the 
ot  conveyed  to  Louisa  Sine,  to  satisfy  so  much  of  the 
Qortgage  debt  as  the  premises  released  will  be  insufficient 
3  satisfy.  A  reference  will  be  ordered  to  ascertain  the 
mount  due  upon  the  mortgage  and  the  value  of  the  pre- 
aises  released. 


Rachel  Skillman  vs.  John  Q.  Skillman. 

At  ooinmon  law,  the  husband  is  CDtitled  not  only  to  all  the  personal  pro]»- 
erty  which  the  wife  owns  at  the  time  of  her  marriage,  but  to  all  that  bhc 
acquires  by  her  skill  or  labor  during  the  coverture. 
Though  a  gift  from  the  husband  to  the  wife  is  void  at  law,  it  will  be  pro- 
t(*cted  in  equity  as  against  the  husband,  and  if  made  by  virtue  of  an 
ante-nuptial  agreement,  as  against  his  creditors  also. 
A  married  woman  purchasing  land  with  the  knowledge  and  approval  of 
hor  husband,  the  title  J:>eing  taken  in  the  name  of  the  husband,  and  he 
executing  a  mortgage  thereon  for  the  cost  of  a  dwelling  subsequently 
erected,  will  acquire  no  equitable  title  to  the  premises,  as  against  the 
husband's  creditors,  on  the  ground  that  she  mainly  contributed  to  payiug 
off  the  mortgage  from  the  avails  of  her  labor  during  coverture. 


Leupp^  for  complainant. 

iSpeer^  for  defendant. 

The  Chancellor.  The  bill  charges  that,  in  the  year 
1847,  the  complainant,  with  the  knowledge  and  approval 
of  her  husband,  Daniel  Skillman,  (who  was  a  man  of 
small  means  and  dependant  upon  his  labor  for  support) 
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purchased  a  small  lot  in  the  city  of  Xew  Brunswick,  for 
the  sum  of  ?175,  with  the  design  of  erecting  thereon  a 
dwelling  for  the  use  of  herself  and  her  family;  that  the 
said  Daniel  Skillman  paid  the  purchase  money  for  the 
said  lot,  and  the  same  was  conveyed  to  him  by  deed, 
dated  the  8th  day  of  January,  1847  ;  that  a  dwelling  was 
forthwith  erected  upon  the  said  lot  at  a  contract  price  of 
5G75,  for  §500  of  which  a  mortgage  was  given  by  Dauiel 
Skillman  and  his  wife,  the  complainant,  upon  the  said 
house  and  lot ;  that  the  interest  upon  the  said  mortgage, 
up  to  May,  1854,  together  with  §100  of  the  principal,  was 
paid  by  the  complainant  from  her  own  earnings;  that  in 
April,  1851,  the  husband  subscribed  for  two  shares  in  the 
Mechanics  Building  and  Loan  Association  of  New  Bruns- 
wick, and  that  the  complainant  contributed  from  time  to 
time  of  her  own  earnings  to  pay  the  monthly  instalments 
upon  said  shares;  that,  in  1858,  a  loan  of  §400  was  ob- 
tained from  the  said  association  to  satisfy  the  original 
mortgage  upon  the  said  house  and  lot,  and  that  the  con- 
tributions for  interest  upon  the  said  loan  and  the  monthly 
payments  to  the  said  association  have  been  principally 
paid  by  the  complainant  out  of  her  earnings,  the  husband 
contributing  from  the  avails  of  his  labor  but  little  to  those 
objects ;  that  the  payments  thus  made,  together  with  the 
value  of  the  two  shares  of  stock  in  the  building  associa- 
tion, are  nearly  sufficient  to  extinguish  the  mortgage 
debt  upon  the  said  house  and  lot ;  that  the  complainant 
has  thus,  from  her  own  earnings,  derived  from  keeping 
boarders  and  from  washing  and  ironing,  contributed 
largely  toward  the  building  of  said  house  and  keeping  it 
in  repair  during  the  lifetime  of  her  husband,  and  without 
the  knowledge  of  any  encumbrance  upon  the  said  pre- 
mises ;  that  Daniel  Skillman,  the  husband  of  the  complain- 
ant, died  on  the  20th  of  June,  1860;  that  since  his  death 
the  said  house  and  lot  have  been  advertised  for  sale  by 
the  sherift*  of  the  county  of  Middlesex,  by  virtue  of  an 
execution  issued  out  of  the  Supreme  Court  upon  a  juJg- 
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lent  confessed  by  the  said  Daniel  Skillman  to  his  brother, 
ohu  G.  Skillman,  on  the  24th  of  May,  1850 ;  that  the 
lid  judgment  was  fraudnlent,  and  was  entered  for  the 
arpose  of  protecting  the  property  of  the  said  Daniel 
killman  from  his  creditors,  and  was  without  considera- 
on,  equitable  or  legal. 

The  bill  prays  that  the  interest  of  the  complainant  in 
ie  premises  may  be  protected ;  that  the  defendant  may 
e  restrained  from  making  sale  of  the  said  premises,  and 
aat  the  said  judgment  and  execution  may  be  set  aside. 

An  injunction  issued,  pursuant  to  the  prayer  of  the 
ill,  restraining  the  sale  by  virtue  of  the  said  execution 
ntil  the  further  order  of  the  court. 

The  answer  of  John  G.  Skillman  denies  all  fraud  in 
le  entry  or  procurement  of  his  judgment  against  the  said 
>aniel  Skillman ;  professes  entire  ignorance  in  regard  to 
ae  advances  alleged  to  have  been  made  by  the  complain- 
nt  toward  the  purchase  of  the  said  house  and  lot,  and 
isists  that,  if  such  advances  were  made  as  set  out  in  the 
omplainant's  bill,  she  thereby  acquired  no  separate  in- 
jrest  in  the  said  real  estate. 

The  defendant  now  asks  a  dissolution  of  the  injunction. 

The  complainant  asks  relief  against  the  judgment  at 
iw  on  two  distinct  grounds,  viz.  1,  because  she  has  an 
ijuitable  interest  in  the  property  levied  upon  to  satisfy 
le  judgment;  2,  because  the  judgment  is  fraudulent. 

The  fraud  is  fully  denied  by  the  answer.  The  com- 
lainant,  moreover,  has  no  standing  in  court,  and  no 
ight  to  question  the  bona  fides  of  the  judgment,  unless 
be  has  some  interest  in  the  property  to  be  prejudiced  by 
je  judgment.  She  does  not  claim  dower  in  the  property, 
or  could  such  claim  be  in  anywise  affected  by  the  judg- 
lent  and  execution  against  her  former  husband.  If  the 
roperty  in  question  be  sold  to  satisfy  the  judgment 
gainst  Daniel  Skillman,  the  right  of  the  complainant,  as 
is  widow,  to  dower  is  not  affected. 

Nor  is  the  case  at  all  strengthened  by  the  prayer  of  the 
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complainant  to  have  the  right  of  her  infant  daughter,  the 
only  child  and  heir  at  law  of  Daniel  Skillman,  protected 
against  the  operation  of  the  judgment.  The  daughter  is 
not  a  part}'  to  the  bill.  No  decree  can  be  made  either  for 
or  against  her  interests.  The  bill  does  not  purport  to  be 
filed  in  her  name  or  on  her  behalf.  On  the  contrary,  the 
claim  of  the  complainant,  as  set  out  in  the  case,  is  not 
only  distinct  from  and  independent  of  the  title  of  the 
daughter  as  heir  at  law  of  Daniel  Skillman,  but  is  incon- 
sisteut  with  it.  She  claims  to  have  an  equitable  title  to 
the  property  superior  to  that  of  her  husband  at  the  time 
of  his  death,  which,  if  valid,  is  fatal  to  the  title  of  his  heir 
at  law. 

It  Poems  evident,  therefore,  that  the  onlj'  equity  of  the 
complainant's  bill,  and  her  sole  ground  of  relief,  rests 
upo!i  her  claim  to  an  equitable  estate  in  the  house  and 
lot  in  question.  If  she  have  no  such  estate,  she  has  no 
ground  upon  which  she  can  contest  the  validity  or  fcw* 
Jides  of  the  judgment  at  law. 

The  complainant  does  not  claim  that  she  owned  any 
property,  real  or  personal,  at  the  time  of  her  marriage, 
or  that  she  ever  received  any  property  by  gift,  grant, 
devise,  or  bequest  during  her  coverture.  The  claim  is, 
that  the  separate  property  consisted  exclusively  of  h^r 
earnings,  the  fruits  of  her  own  industry  acquired  during 
her  coverture,  and  by  and  with  the  consent  and  approba- 
tion of  her  husband  invested  in  the  erection  and  improve- 
ment of  the  dwelling  house  and  lot  in  question.  The 
claim  is  not  within  the  protection  of  the  statute.  Six» 
Dig.  466.  It  must  be  sustained,  if  at  all,  upon  general 
principles  of  equity  and  upon  the  rules  of  the  common 
law,  independent  of  the  statute. 

At  common  law,  the  husband  is  entitled  not  only  to 
all  the  personal  property  which  the  wife  owns  at  the  time 
of  her  marriage,  but  to  all  that  she  acquires  by  her  skill 
or  labor  during  the  coverture.  His  right  to  her  services 
and  to  the  proceeds  of  her  skill  and  industry  is  absolute. 


MAY  TERM,  1861.  407 

Skillman  r.  Skillmati. 

e  may  sue  for  and  recover  them  in  his  own  name.  If 
lid  to  the  wife,  without  the  authority  and  against  the 
rection  of  the  husband,  he  may  nevertheless  recover 
em.     Buckley  v.  Collier^  Sal.  114;  Glover  v.  Proprietors 

Drimj  LanCy  2  Chitiy  117 ;  Bac.  Ab.  Baron  and  Feme^ 
'. ;  Beeves'  Dom.  Bel.  63 ;  Clancy  on  Husb.  and  Wife  8. 
If,  therefore,  the  complainant  has  acquired  any  separate 
x)perty  in  her  earnings,  it  must  be  by  gift  from  her 
asband.  Though,  by  reason  of  the  unity  of  person  sub- 
sting  between  them,  such  gift  from  the  husband  to  the 
ife  is  void  at  law,  it  will  be  protected  in  equity  as 
jainst  the  husband,  and  if  made  by  virtue  of  an  ante- 
uptial  agreement  as  against  his  creditors  also.     Planning 

Style,  3  P.  Wnis.  337 ;  Lucas  v.  Lucas,  1  Atk.  270 ; 
Valtcr  V.  Hodge,  2  Stcamt.  109 ;  Clancy  on  Husb.  and  V/ife^ 
re,  277  ;  1  Bl.  Com.  442,  note  29. 

The  husband  will  be  treated  in  equity  as  a  trustee  of 
le  property  for  the  benefit  of  the  wife. 

But  in  such  cases  the  fact  of  the  making  of  the  gift, 
nd  that  it  was  intended  for  the  use  of  the  wife  as  her 
sparate  property,  must  be  clearly  established. 

To  constitute  a  valid  gift,  there  must  be  some  clear  and 
istinct  act  by  which  the  husband  has  divested  himself  of 
le  property,  and  engaged  to  hold  it  as  trustee  for  the 
eparatc  use  of  the  wife.  McLean  v.  Longlands,  5  Vesey 
8 ;  Mews  v.  Mews,  15  Beavan  529  (21  JEng.  Law  and  Eq. 
iep.  556). 

Applying  these  principles  to  the  case  under  considera- 
ion,  I  find  nothing  to  justify  the  claim  of  the  wife  to  have 
his  property  treated  as  her  separate  estate.  The  hus- 
and  bought  the  land,  paid  the  purchase  money,  and  took 
he  title  in  his  own  name.  He  paid  part  of  the  contract 
•rice  for  building  the  house,  and  gave  a  mortgage  upon 
he  premises  for  the  residue — his  wife,  as  is  usual,  join- 
ng  in  the  mortgage.  lie  bought  the  shares  of  the  build- 
ng  and  loan  association  in  his  own  name;  he  contributed, 
0  some  extent,  from  the  avails  of  his  labor  toward  the 
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payment  of  the  debt;  the  title  remained  in  him  at  his 
death.  The  facts  relied  upon  in  support  of  the  complain- 
ant's claim  are,  that  the  property  was  purchased  at  her 
instance  to  secure  a  home  for  herself  and  her  family;  that 
she  made  the  negotiation  for  the  purchase;  that,  by 
means  of  her  industry  and  economy,  she  contributed 
mainly  toward  the  payment  of  the  interest  on  the  debt, 
the  monthly  payments  on  the  shares  of  the  building  asso- 
ciation, and  the  accumulation  of  means  for  the  extin- 
guishment of  the  principal.  The  price  of  the  lot  and 
some  portion  of  the  debt  incurred  in  erecting  the  build- 
ing, it  is  admitted,  were  paid  by  the  husband;  and  if  a 
clear  case  of  gift  were  alleged  or  proved  there  might  be 
serious  difficulty  in  ascertaining  upon  the  case,  as  made 
by  the  bill,  the  precise  extent  of  the  wife's  interest  in  the 
land.  But  conceding  that  the  wife  had  not  paid  a  part, 
but  the  entire  cost  of  the  land  and  building  from  the 
avails  of  her  industry  with  the  knowledge  and  approba- 
tion of  the  husband,  the  complainant's  case  is  not  mate- 
rially strengthened.  The  question  still  remains,  did  the 
husband  intend  that  that  property  should  become  the 
separate  property  of  his  wife.  lie  approved  of  her  accu- 
mulating it,  of  its  being  applied  by  her  to  paying  the 
debt  incurred  in  erecting  the  house,  and  thus  securing  a 
home  for  the  family.  But  the  avails  of  her  labor  were 
his  property,  and  they  were  applied  in  payment  of  bis 
debt  and  in  the  extinguishment  of  an  encumbrance  upon 
property  the  title  to  which  was  in  him.  How,  then,  do 
these  acts  indicate  a  disposition  on  the  part  of  the  hus- 
band to  give  the  property  to  the  wife  as  her  separate 
property  ?  It  presents  the  ordinary  case  of  persons  in  the 
humbler  walks  of  life,  with  limited  means,  securing  for 
themselves  the  comforts  of  a  home  by  the  united  industry 
of  the  husband  and  wife,  or  it  may  be  by  the  industr)', 
economy,  and  self-denial  of  the  wife  alone.  However 
strongly  it  may  appeal  to  our  sympathy,  it  affords  no 
ground  upon  which  the  court  can  subvert  the  well  settled 
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Tiles  of  law,  and  declare  that  the  husband  shall  cease  to 
)e  the  owner  and  become  the  trustee  for  the  benefit 
)f  his  wife  of  the  avails  of  her  labor. 

In  Raybold  v.  Raybold,  8  Harris'  R.  808,  it  was  decided 
hat  the  fact  that  real  estate  was  paid  for  with  the  earn- 
ngs  and  savings  of  the  wife,  does  not  give  her  a  trust 
istate  in  the  property,  and  that  money  thus  acquired  is 
lot  the  property  of  the  wife  within  the  meaning  of  the 
^t  relative  to  the  estates  of  married  women,  but  is  the 
)roperty  of  the  husband. 

And  even  where  a  married  woman  carries  on  business 
n  her  own  name,  the  avails  of  the  business  are  not  pro- 
ected  by  statutes  similar  to  our  own  in  relation  to  married 
eomen,  but  they  remain  the  property  of  the  husband, 
iable  to  be  seized  and  taken  in  execution  for  the  payment 
>f  his  debts.  Lovett  v.  Mobinson^  7  Howard's  Pt.  B.  105 ; 
iverj/  V.  DoanCj  8  Am.  Law  Reg.  229 ;  Freeman  v.  Orser^ 
)  Duer  477. 

The  law,  in  this  respect,  has  been  altered  by  the  recent 
tatutes  of  the  state  of  New  York.  Session  Laws,  1800, 
hap.  90,  p.  157. 

Considering  the  complainant's  case  entirely  irrespec- 
ive  of  the  conflicting  claim  of  the  husband's  creditor — 
egarding  it  as  a  question  solely  between  herself  and  the 
leirs  of  her  husband— there  is  nothing  in  the  case  to 
iistify  the  court  in  treating  the  property  as  the  separate 
roperty  of  the  wife,  in  exclusion  of  the  title  of  the  heir. 
?he  case  is  much  stronger  against  the  complainant  when 
irged  against  the  rights  of  the  creditors. 

The  injunction  must  be  dissolved,  and  the  bill  dismissed 
3r  want  of  equity. 

In  accordance  with  the  decision  of  the  master  of  the 
Mb  in  Mews  v.  Mews,  15  Beavan  529,  the  bill  is  dismissed 
without  costs. 

Vol.  II.  2  m 
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Noel  Venderhaise  vs.  Charles  A.  Hugues  and  others. 

Where  a  deed  of  conveyance,  absolute  in  its  form,  was  made,  and  the 
grantee  executed  a  covenant,  bearing  even  date,  to  reconvey  upon  the 
payment  of  a  certain  sum  within  a  specified  period,  and  it  appeared  that 
the  deed  was  intended  as  a  mortgage  to  secure  certain  loans,  held-- 

1.  That  the  grantor  was  entitled  to  redeem. 

2.  That  the  grantee  of  the  premises  should  account  for  the  rents. 

3.  That  credit  should  be  given  to  the  grantee  for  necessary  repairs,  costs  of 
insurance,  and  lasting  improvements,  but  no  allowance  for  renting  or 
taking  care  of  premises. 


Wirifieldy  for  complainant. 
Boydy  for  defendants. 

The  Chancellor.  On  the  25th  of  November,  1856, 
Noel  Vauderhaise  and  Maria  his  wife,  by  deed  of  bargain 
and  sale,  conveyed  to  Charles  A.  Hugues,  the  defendant, 
a^  parcel  of  land,  consisting  of  four  adjacent  lots  in  Hud- 
son City,  with  the  improvements  thereon.  By  a  covenant, 
bearing  even  date  with  the  deed,  Hugues,  the  grantee, 
covenanted  with  the  grantor,  at  the  expiration  of  three 
years  from  the  date  of  the  defeasance,  upon  the  repay- 
ment by  Vanderhaise  to  Hugues  of  the  sum  of  IJ8000,  with 
interest  at  seven  per  cent,  from  the  2d  day  of  October, 
then  last  past,  to  reconvey  the  premises  to  Vanderhaise. 
At  the  time  of  the  execution  of  these  instruments,  Hugues 
held  a  bond  and  mortgage  from  Vanderhaise  upon  the 
same  premises  to  secure  the  same  loan. 

On  the  15th  of  May,  1858,  Vanderhaise,  having  pur- 
chased of  Charles  Kupuer  two  other  lots  adjoining  the 
premises  conveyed  as  aforesaid  to  Hugues  for  $360,  and 
paid  $100  on  account,  Kupner  conveyed  the  premises  in 
fee  to  Hugues,  upon  his  paying  $250,  the  balance  of  the 
purchase  money. 

It  appears  satisfactorily  by  the  evidence,  that  as  well  the 
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um  of  $250  as  the  eum  of  $3000,  thus  advanced  by 
lugues,  were  loans  to  Vanderhaise,  and  that  the  deeds 
rom  Vanderhaise  and  from  Kupner  to  Hugues,  though 
bsolute  upon  their  face,  were  intended  as  mortgages  to 
ecure  the  repayment  of  the  said  loans.  This  appears 
ilearly  from  the  testimony  of  Hugues  himself,  as  well  as 
rom  the  other  evidence  in  the  cause.  There  is  in  truth 
10  conflict  in  the  evidence  in  regard  to  the  material  facts 
ipon  which  the  complainant's  title  to  redeem  is  founded. 
Che  only  real  controversy  in  the  cause  relates  to  the 
imount  due  to  the  complainant,  and  to  the  allowances  to 
R^hicli  he  is  entitled  in  taking  the  account. 

The  defendant  holds  the  legal  title  to  the  premises,  and 
ibr  a  considerable  period  has  been  in  possession,  by  his 
tenant,  and  in  the  receipt  of  the  rents  and  profits. 

The  complainant  is  entitled  to  redeem  and  to  have  a 
•econveyance  of  the  premises  conveyed  to  the  defendant, 
3y  way  of  mortgage  as  aforesaid,  by  the  complainant  and 
iy  Charles  Kupner,  upon  the  payment  of  the  amount  that 
jhall  be  found  due  from  the  complainant  to  the  defend- 
aint  upon  the  loans  which  the  premises  were  conveyed  to 
jecure. 

It  must  be  referred  to  a  master  to  take  an  account  of 
the  amount  due  for  principal  and  interest  upon  the  said 
loans  of  §3000  and  $260,  made  as  aforesaid  by  the  defend- 
int  to  the  complainant. 

The  master  is  also  to  take  an  account  of  the  rents  and 
profits  of  the  said  premises  which  have  come  to  the  hands 
3f  the  defendant,  or  of  any  other  person  by  his  order  or 
For  his  use,  or  which  he  without  his  wilful  default  might 
bave  received,  and  what  shall  be  coming  on  account  of 
the  rents  and  profits  shall  be  deducted  from  the  amount 
found  due  upon  the  mortgage. 

In  taking  the  account,  the  master  will  allow — 

1.  Fot  the  amount  advanced  by  the  defendant  to  satisfy 
the  judgment  recovered  by  F.  B.  and  N.  C.  Carpenter, 
for  a  lien  claim  upon  the  premises  prior  to  the  deeds 
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made  to  the  defendant — this  payment  being  necessaiy 
for  the  protection  of  the  estate. 

2.  Also  for  necessary  repairs  and  lasting  improvements. 

8.  Also  for  the  costs  of  insurance  and  of  advertising 
and  other  expenses  necessarily  or  reasonably  incurred  in 
leasing  the  premises. 

No  allowance  is  to  be  made  to  the  defendant  for  his 
services  in  renting  or  taking  care  of  the  property. 

In  taking  the  account,  the  master  is  authorized  to  make 
annual  rests,  or  otherwise  to  charge  the  complainant  with 
interest  for  advances  made  by  the  complainant,  but  not 
so  as  to  charge  the  complainant  with  compound  interest 
either  upon  the  mortgage  or  upon  the  advances. 

The  evidence  heretofore  legally  taken  and  filed  in  the 
cause  may  be  used  before  the  master,  together  with  such 
further  evidence  as  the  master  may  deem  necessary  or 
desirable  to  ascertain  the  rights  of  the  respective  parties. 

The  evidence  on  the  part  of  the  complainant,  filed  11th 
June,  1861,  does  not  appear  to  have  been  taken  and  re- 
turned in  compliance  with  the  rules  of  the  court,  nor 
does  it  appear  that  said  evidence  was  given  under  oath  or 
subscribed  by  the  witnesses.  Before  these  depositions 
are  received  by  the  master  as  evidence,  the  oflicer  before 
whom  the  depositions  purport  to  have  been  taken  should 
annex  to  each  of  the  depositions  a  jurat  properly  signed. 

The  rent  of  the  furniture  or  other  personal  property 
Xkipon  the  mortgaged  premises,  not  being  within  the  origi- 
nal contract  of  the  parties  for  the  loan  of  the  money,  will 
not  be  included  in  the  account  of  rents  charged  to  the 
defendant ;  but  the  master  will  ascertain  and  report  the 
value  of  the  rents  of  the  real  estate,  as  distinguished 
from  the  rent  of  the  furniture,  unless  by  the  written  con- 
sent of  both  parties  or  their  respective  solicitors,  or  unless 
it  shall  be  made  to  appear  in  evidence  satisfactorily  to 
the  master  that  such  allowance  is  in  accordance  with  the 
contract  of  the  parties  subsequently  entered  into. 

The  question  of  costs  and  all  further  equity  and  direc> 
tions  are  reserved  till  the  coming  in  of  the  master's  report 
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Caroline  Holcombe  vs.  The  Executors  of  Holcombe. 

1  case  tlie  will  directs  the  executors  to  invest  tbo  residue  of  the  personal 
ej»tate,  and  the  interest  to  accrue  thereon  "  in  good  productive  real  estate  at 
their  discretion,"  and  one  of  the  executors,  having  funds  in  his  hands,  is 
prevented  by  the  misconduct  of  his  coexecutors  from  making  the  invest- 
ment directed  by  the  will,  it  is  his  duty  to  guard  the  estate  from  loss  by 
applying,  within  a  reasonable  time,  to  the  proper  court  for  instructions. 


WurtSy  for  executors. 
J.  F.  Handolphy  for  legatees. 

The  Chancellor.  By  an  interlocutory  decree  in  the 
luse,  made  on  the  15th  of  May,  1855,  it  was  referred  to 
ne  of  the  masters  of  the  court  to  take  an  account,  among 
ther  things — 

1st.  Of  all  the  personal  property  of  the  testator  at  the 
ime  of  his  death,  charging  the  executors  with  the  same, 
s  received  by  them  respectively. 

2d.  Of  all  the  personal  property  which  has  come  to  the 
lands  of  the  executors  respectively,  or  which  by  due  dili- 
;ence  they  might  have  received.    2  StockL  393. 

The  master  reports  that,  in  his  opinion,  it  was  the  duty 
if  the  executors,  in  the  exercise  of  due  diligence,  to  col- 
ect  the  interest  moneys  in  arrear,  and  invest  the  same  for 
he  benefit  of  the  estate,  and  that  the  executors  should  be 
barged  with  interest  on  said  moneys,  after  allowing  them 
.  reasonable  time  to  collect  and  invest  the  same,  and 
hat,  under  the  circumstances  of  this  case,  eighteen 
nonths  was  ample  time  for  the  executors  to  collect  and 
nvest  said  moneys.  He  accordingly  charged  each  execu- 
or  with  all  the  interest  accrued  upon  the  sureties  which 
ame  to  their  hands,  respectively,  with  interest  thereon, 
ommencing  one  year  and  six  months  from  the  time  it 
became  due.    The  report  in  this  particular  was  confirmed. 

Asher  Eeading,  one  of  the  executors,  has  now  exhi- 

2  m* 
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bited  his  final  account  for  settlement,  which  has  been  re- 
ported by  the  master.  He  claims  a  further  allowance 
than  that  made  by  the  master,  on  the  ground  that,  by  the 
principle  adopted  by  the  master  in  making  his  former  re- 
port, he  has  been  charged  with  several  hundred  dollars 
more  interest  than  he  actually  received. 

There  are  two  decided  objections  to  the  allowance  asked 
for. 

1.  It  is  in  direct  conflict  with  the  principle  adopted  by 
the  master  and  sanctioned  by  the  Chancellor  upon  the  for- 
mer report.  The  principle  was  adopted,  in  the  absence  of 
materials  for  making  the  report  in  all  respects  accurate,  as 
an  approximation  to  the  truth.  In  its  application  it  would 
necessarily  lead  to  an  error  upon  one  side  or  the  other. 
If  it  had  operated  in  favor  of  the  executor,  he  would  have 
had  the  benefit  of  it.  As  it  operates  against  him,  he  cau- 
not  now  complain.  His  remedy,  if  he  had  one,  was  by 
applying  to  have  the  report  corrected  before  it  was  coo- 
firmed. 

2.  But  it  is  conceded  that  it  is  not  the  principle  adopted 
by  the  master  in  stating  his  account  that  constitutes  the 
ground   of   complaint.     The   real   question   involved  is 
whether  the  executor  was  bound  to  make  an  investment 
or  not  of  the  funds  which  came  to  his  hands.     If  he  was 
not,  he  is  clearly  not  chargeable  with  interest.    By  the 
will,  the  executors  were  directed  to  invest  the  residue  of 
his  personal  estate,  with  the  interest  that  might  accrue 
thereon,  "  in  good  productive  real  estate  at  their  discre- 
tion.**    The  executors  could  not  agree  as  to  the  invest- 
ments to  be  made  in  real  estate,  in  consequence  of  which 
a  large  amount  remained  for  some  time  in  the  hands  of 
Eeading,  as  executor,  uninvested.     On  this  ground  it  is 
insisted  that  inasmuch  as  he  could  not,  in  consequence  of 
the  misconduct  of  his  coexecutors,  make  the  investment 
asMirected  by  the  will,  he  was  not  bound  to  invest  at  all, 
and  consequently  is  not  chargeable  with  interest.    It  is 
admitted  that  he  acted  in  good  faith  in  not  making  the 
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Dvestment  in  real  estate,  and  that  his  conduct  in  this 
mrticalar  has  been  sanctioned  and  approved.  Neverthe- 
eas  it  was  his  duty  as  executor,  in  the  exercise  of  due 
liligence  in  the  management  of  the  estate^  as  soon  as  it 
vas  ascertained  that  no  investment  could  be  made,  as  di- 
•ected  by  the  will,  or  within  a  reasonable  time  thereafter, 
o  have  applied  to  the  court  for  directions  in  making  the 
nvestment.  He  was  clearly  not  bound  to  incur  personal 
•esponsibility  by  making  investments  contrary  to  the  di- 
ections  of  the  testator ;  on  the  other  band,  he  was  not 
ustified,  after  it  was  ascertained  that  the  directions  of 
he  testator  could  not  be  complied  with,  in  suffering  the 
estate  to  lie  unemployed  and  unproductive.  His  clear 
iuty  was  to  apply  to  the  proper  court  for  directions  touch- 
ng  the  investment.  This  would  have  guarded  the  estate 
igainst  unnecessary  loss,  and  at  the  same  time  have 
shielded  the  executor  from  personal  liability. 
The  relief  asked  for  is  denied. 


Carolinb  Holcombe  vs.  Holcombe's  Executors. 

Amount  of  conunissions  to  be  allowed  gutrdian  and  receivers. 
A  trustee  has  no  right  to  subject  the  trust  fund  unnecessarily  to  charges 
for  counsel  fees. 


The  Chancellor.  On  the  10th  of  May,  1860,  the  guar- 
dian settled  his  accounts  up  to  that  date.  He  then  claimed 
a  very  liberal  allowance  for  his  services.  Upon  represent- 
ations made  to  the  court  that  the  circumstances  were 
peculiar,  and  that  the  claim  was  acquiesced  in  by  all  the 
parties  interested,  the  claim  was  allowed.  He  now  claims 
one  hundred  dollars  additional  commissions,  equal  to 
about  twelve  per  cent,  on  the  amount  received  and  paid 
out  since  the  former  settlement.  It  is  manifest,  on  the 
&ce  of  the  accounts,  that  there  is  no  ground  for  this 
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claim  and  no  justification  for  its  allowance.  The  guar- 
dian has  been  put  to  no  trouble,  encountered  no  difficulty, 
incurred  no  risk.  He  has  simply  received  (?850)  eight 
hundred  and  fifty  dollars  from  the  receivers  of  the  estate, 
and  paid  it  over  as  received  to  his  ward.  He  has  not  even 
been  at  the  trouble  of  disbursing  it.  Twenty-five  dollars 
are  allowed  as  commissions.  This  is  nearly  three  per 
cent,  upon  the  total  amount  of  disbursements,  including 
the  balance  from  last  settlement,  upon  which  commis- 
sions have  already  been  allowed.  Two  per  cent,  is  the 
highest  rate  allowed  by  law  to  commissioners,  sheriffs, 
and  other  officers  for  receiving  and  paying  over  the  pro- 
ceeds of  sales  of  real  estate.  It  is  the  highest  rate  allowed 
by  law  in  New  York  to  executors. 

While  this  might  not  be  an  adequate  compensation  for 
the  ordinary  duties  of  guardian,  it  aflbrds  a  fair  standard 
by  which  to  gauge  the  measure  of  compensation  to  which 
the  guardian  in  this  case  is  entitled  for  services  performed 
during  the  past  year. 

There  is  also  a  charge  in  the  account  for  cash  paid  at- 
torney $20.50.  On  the  last  settlement,  counsel  and  attor- 
ney's fees  were  allowed  up  to  the  date  of  the  settlement. 
There  is  nothing  in  the  account  since  to  require  or  justify 
the  services  of  counsel  or  attorney.  A  trustee  has  no 
right  to  subject  the  trust  fund  unnecessarily  to  charges 
for  counsel  and  attorney's  fees.  Where  the  services  of 
counsel  aue  required,  some  discretion  must  be  allowed  the 
trustee  as  to  the  amount  of  compensation  ;  but  the  mere 
fact  that  a  trustee  has  paid  fees  to  an  attorney  or  counsel 
will  not  of  itself  be  a  warrant  for  the  allowance,  espe- 
cially where  it  is  obvious  that  there  could  be  no  occasion 
for  their  services. 

The  report  must  be  corrected  accordingly. 
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Same  casb. — In  matters  of  receiver's  accounts. 

The  only  matter  left  open  upon  the  master's  report  is 
the  amount  of  commissions  to  which  the  receivers  are 
entitled. 

They  were  appointed,  by  a  decree  of  this  court,  on  the 
30th  of  October,  1857,  in  the  stead  of  two  of  the  execu- 
tors of  John  Holcombe,  deceased,  who  were  removed 
from  office.  They  were  appointed  as  receivers  and  co- 
trustees, with  the  other  executor,  under  the  will  of  the 
testator,  and  entered  upon  the  duties  of  their  office  on  the 
9th  November,  1857. 

Their  first  account  was  exhibited  on  the  27th  Decem- 
ber, 1858,  and  included  their  claim  for  services  up  to  that 
date. 

On  the  26th  of  June,  1860,  they  exhibited  their  second- 
account,  and  asked  a  further  allowance  for  their  services 
at  the  rate  of  J500  per  annum,  each.  The  consideration 
of  the  subject  of  such  further  allowance  was  reserved 
until  the  final  settlement  of  the  receivers'  accounts.  They 
have  now  exhibited  their  final  account,  and  ask  an  allow- 
ance of  commissions  at  the  same  rate  as  suggested  in  the 
last  report. 

The  subject  of  the  proper  allowance  to  the  receivers 
was  reserved,  on  the  former  settlement  of  the  accounts, 
on  the  ground  that  the  legatee  of  the  estate,  and  the  only 
party  immediately  interested  in  the  settlement  of  the  ac- 
counts, was  then  a  minor  over  twenty  years  of  age,  and 
it  was  desired  that  she  should  be  heard  personally  or  by 
counsel  in  regard  to  the  allowance  after  she  attained  her 
majority.  In  this  hope  the  court  has  been  disappointed. 
The  subject  has  been  referred  to  the  court  for  its  decision 
without  a  suggestion  from  counsel  or  any  further  aid  or 
assistance  that  can  be  derived  from  the  accounts  them- 
Belves. 

The  high  character  of  the  receivers,  and  the  acknow- 
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ledged  fidelity  with  which  they  have  executed  their  trust, 
have  disposed  the  court  to  make  a  just  and  full  allowance 
for  their  services. 

During  the  first  year  of  the  services  of  the  receivers 
their  duties  were  delicate,  arduous,  and  responsible.  They 
asked,  ou  these  and  other  grounds,  extraordinary  com- 
pensation. The  allowance  was  made  to  the  full  extent  of 
their  request.  The  grounds  of  the  allowance  are  not 
stated  in  the  order.  It  was  obviously  made  under  pecu- 
liar circumstances,  and  was  certainly  characterized  by 
liberality. 

Since  that  settlement,  there  is  nothing  in  the  accounts 
indicating  anything  peculiar  in  the  duties  or  services  of 
the  receivers.  The  protracted  and  embarrassing  litiga- 
tion in  which  the  estate  had  been  involved  had  been 
brought  to  a  close.  Nothing  remained  to  be  done  but  to 
take  charge  of  the  trust  estate  and  to  dispose  of  the  in- 
come under  the  provisions  of  the  will  or  in  pursuance  of 
the  order  of  the  court.  They  are  precisely  the  duties 
which  devolve  upon  trustees  and  executors  under  a  will 
of  real  and  personal  estate  wherever  the  property  is  placed 
under  the  charge  of  executors.  The  receivers  were  in 
fact  appointed  in  the  place  of  executors  named  in  the 
will. 

On  their  first  settlement  there  was  a  balance  in  their 
hands  of  §648.12.     They  have  since   received  from  all 
sources  ?17,G43.83,  making  an  aggregate  of  ?18,291.95. 
They  have   disbursed   $14,709.49,  including  their  own 
commissions,  on  the  first  settlement.     If  these  be  de- 
ducted, their  entire  disbursements  are  but  $12,44185. 
The  sum  claimed  is  in  the  form  of  a  yearly  allowance  to 
each  of  the  receivers.     It  amounts  to  over  thirteen  per 
cent,  upon  the  total  receipts.    Now,  as  has  been  said, 
there  is  nothing  to  distinguish  the  services  of  these  re- 
ceivers from  those  of  other  testamentary  trustees.    Had 
they  been  appointed  by  the  will  of  the  testator,  instead  of 
by  this  court,  the  total  amount  of  commissiouB  to  which 
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they  would  have  been  entitled  under  the  act  of  1855,  iVwr. 
2%.  602,  §  57,  would  have  been  but  J582.87,  viz. 

On  JIOOO,  7  per  cent.,  J70.00 

"     4000,4        •'  160.00 

"     5000,3        "  150.00 

"     7643.83,  2  per  cent.,  152.87 


J582.87 

It  is  conceded  that  the  receivers  were  not  appointed 
under  this  act,  nor  is  this  court  controlled  in  making  the 
allowance  by  its  terms :  still  it  affords  a  criterion  by  which, 
at  least  in  the  judgment  of  the  legislature,  the  value  of 
these  services  may  be  estimated. 

By  the  law  of  New  York,  receivers  appointed  in  chan- 
cery upon  the  dissolution  of  a  corporation  are  entitled 
(over  their  disbursements)  to  such  commissions  as  the 
court  may  allow,  not  exceeding  the  sum  allowed  by  law 
to  executors  or  administrators.  2  liev.  St.  467,  §  76.  The 
fees  allowed  to  executors  and  administrators  are  much 
less  than  those  allowed  by  our  act  of  1855.  Edwards  on 
Receivers  176» 

This  is  a  lower  rate  of  compensation  than  has  been 
usually  allowed  to  executors  and  administrators  in  this 
state  or  to  receivers  in  this  court.  I  know  of  no  fairer  or 
more  equitable  mode  of  making  compensation  to  these 
receivers  than  to  deal  with  them  as  trustees  under  a  will 
or  as  executors  having  real  and  personal  estate  in  charge. 
Their  duties  and  their  responsibilities  are  identical.  They 
are  in  fact  standing  in  the  shoes  of  the  executors.  The 
average  allowance  for  many  years,  so  far  as  my  knowledge 
extends,  upon  estates  exceeding  $5000  has  been  about  five 
per  cent.  In  this  case  an  additional  allowance  is  made  to 
the  receivers  of  J1200.  This  is  something  over  six  per 
cent,  upon  the  total  amount  of  funds  in  the  hands  of  the 
receivers  since  their  first  settlement.  The  allowance  is 
made  thus  large  in  view  not  only  of  the  nature  of  their 
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duties  but  of  the  fidelity  and  diligence  with  which  the 
tru8t  has  been  executed.  It  must  be  understood  that  this 
allowance  includes  a  compensation  for  all  their  services 
until  the  property  shall  be  transferred  pursuant  to  the 
order  of  the  court. 


The  Water  Commissioners  of  Jersey  City  r^.  The 
Mayor  and  Common  Council  of  the  City  of  Hudson. 

A  water  company,  authorized  by  legislative  enactment  to  tue  the  soil  un- 
der the  public  roads  for  the  purpose  of  constracting  their  works,  having 
laid  their  pipes  across  the  street  of  a  city,  will  be  compelled  to  lower 
them  so  as  to  conform  to  a  new  grade  established  by  municipal  authority. 

No  public  right  can  be  taken  away  by  mere  inference  or  legal  construction 
— it  can  only  be  by  express  grant. 

Equity  will  not  interfere  by  injunction  to  redress  public  nuisances  where 
the  object  sought  can  be  attained  in  the  ordinary  tribunals. 


McClelland  and  Zal/riskiey  for  complainants. 

Vroom  and  Scudder,  for  defendants. 

The  Chancellor.    By  an  act  of  the  legislature,  ap- 
proved on  the  25th  of  March,  1852,  entitled,  "  An  act  to 
authorize  the  construction  of  works  for  supplying  Jersey 
City  and  places  adjacent  with  pure  and  wholesome  water," 
the  mayor  and  common  council  of  Jersey  City  were  au- 
thorized to  take  and  convey  into  Jersey  City,  and  places 
adjacent  thereto,  such  portion  of  the  water  of  the  Passaic 
river,  flowing  between  the  villages  of  Acquackanonck 
and  Belleville,  as  might  be  required  to  furnish  the  inha- 
bitants with  a  supply  of  pure  and  wholesome  water.    All 
authority  granted  by  the  act,  it  is  directed,  shall  be  exer- 
cised by  and  through  a  board  of  commissioners.    The 
commissioners  are  authorized  to  take  and  bold  any  lands 
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w  K3fth^T  real  estate  necessary  for  the  construction  of  any 
^naisy  aqueducts^  reservoirs,  or  other  works  for  convey- 
ng  or  coBtaintng  water,  or  for  the  erection  of  any  biiild- 
Bgs  or  machinery,  or  for  laying  any  pipes  or  conduits  for 
M)iiveying  water,  and  .to  do  any  other  act  necessary  for 
iccoraplishing  the. purposes  contemplated  by  the  act. 
Lnd  by  the  6th  section  it  is  enacted,  "  that  the  commis* 
ioners  in  behalf  of  the  mayor  and  common  council  of 
Fersey  City  shall  have  the  right  to  use  the  ground  or 
oil  under  any  roads,  railroad,  highway,  street,  lane,  alley, 
»r  court  within  this  state  for  the  purpose  of  constructing 
he  works  contemplated  by  this  act,  on  condition  that 
hey  shall  cause  the  surface  of  such  road,  railroad,  high- 
way, &c.,  to  be  restored  to  its  original  state,  and  all 
lamages  done  thereto  to  be  repaired,  and  all  damages  to 
iny  company,  by  any  interruption  of  travel  while  the 
vork  is  constructing,  to  be  repaid  to  them." 

In  pursuance  of  the  powers  thus  conferred,  the  water 
tommissioners  of  Jersey  City  caused  the  necessary  works 
o  be  constructed,  and  by  means  thereof  are  now  supply- 
ng  the  inhabitants  of  Jersey  City  and  EEoboken  with 
vater.  Among  other  works,  they  caused  to  be  cou- 
itructed  in  the  township  of  North  Bergen,  which  is  now 
embraced  within  the  limits  of  the  City  of  Hudson,  a  re- 
servoir and  pipes  leading  from  thence  through  a  street 
:heretofore  dedicated  to  the  public  use,  and  now  known  as 
Madison  avenue.  The  pipes  were  laid  in  the  year  1854^ 
n  compliance  with  the  directions  of  the  act,  three  feet 
below  the  surface  of  the  soil,  and  are  now  used  for  the 
purpose  of  conducting  the  water  from  the  reservoir  to 
Jersey  City  and  Hoboken. 

The  bill  charges  that  the  municipal  authorities  of  Hud- 
son City,  which  was  incorporated  on  the  11th  of  April, 
1855,  and  certain  other  persons  pretending  to  act  by  virtue 
3f  authority  given  them  by  said  city,  have  recently  exca- 
vated the  soil  on  each  side  of  the  pipes  at  the  junction  of 
Madison  avenue  and  Montgomery  avenue,  in  Hudson 

Vol.  n.  2  n 
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City,  and  threaten  to  blast  the  rocks  near  and  under  the 
pipes,  and  that,  if  permitted  to  do  so,  the  pipes  will  be 
destroyed,  the  supply  of  water  cut  oft',  and  irreparable 
injury  done  to  the  works  of  the  complainants ;  tbat  by 
reason  of  the  excavation  already  made,  the  pipes  are 
placed  in  a  condition  exceedingly  unsafe  and  liable  to 
injury.  The  complainants  ask  an  injunction  to  ?estrain 
the  corporation  of  Hudson  City  and  their  agents  from 
excavating  around  or  under  the  pipes  of  the  complainants, 
or  from  blasting  rocks  within  sixty  feet  of  the  same. 

The  material  charges  of  the  bill  are  admitted  by  the 
answer,  except  so  far  as  relates  to  a  purpose  on  the  part 
of  the  defendants  to  injure  or  destroy  the  works  of  the 
complainants,  which  is  fully  and  expressly  denied.  The 
answer  alleges  that  the  work  which  forms  the  subject  of 
complaint,  and  which  the  injunction  is  designed  to  arrest, 
consists  in  the  grading  of  Montgomery  avenue,  a  public 
street  in  Hudson  City,  by  the  municipal  authority  of  said 
city,  by  virtue  of  powers  vested  in  them  for  that  purpose; 
that  the  grade  of  the  street,  as  established  at  the  intersec- 
.tion  of  Montgomery  and  Madison  avenues,  requires  that 
the  pipes  of  the  complainants  should  be  placed  at  a  lower 
level,  and  that,  if  they  remain  in  their  present  position, 
they  will  create  an  obstruction  and  nuisance  in  the  high- 
way. 

The  case  thus  presented  is  briefly  this.  The  water 
commissioners  of  Jersey  City,  in  the  construction  of  their 
water  works,  laid  their  main  pipe  from  the  reservoir  to 
the  city  through  Madison  avenue,  now  one  of  the  public 
streets  of  Hudson  City.  The  work  was  done  in  pursuance 
of  express  legislative  authority  for  that  purpose.  Hudson 
City  was  incorporated  since  the  water  works  were  con- 
structed. The  city  authorities,  in  grading  their  streets 
in  pursuance  of  powers  conferred  by  the  charter,  have  so 
fixed  the  grade  of  Montgomery  avenue,  where  it  crosses 
Madison  avenue,  that  a  portion  of  the  pipe  is  above  the 
level  of  the  street.     The  grade  must  either  be  abandoned 
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or  the  pipe  lowered.  The  pipe,  where  it  crosses  Mont- 
gomery aveoue,  is  laid  on  solid  rock,  and  the  change  of 
level  will  involve  serious  expense.  By  whom  must  this 
expense  be  borne  if  the  level  of  the  pipes  must  be  changed  ? 

It  is  a  principle,  too  clear  to  admit  of  discussion,  that 
the  legislative  grant  of  powers  and  privileges  to  the  water 
commissioners  of  Jersey  City  can  be  in  no  wise  impaired 
or  annulled  by  the  subsequent  incorporation  of  Hudson 
City  or  the  grant  of  conflicting  powers.  If  the  grants  are 
so  conflicting  that  both  cannot  be  exercised  the  prior 
grant  must  prevail.  If  the  grade  adopted  by  Hudson 
City  for  one  of  its  streets  be  such  as  necessarily  to  destroy 
works  erected  under  the  sanction  of  the  legislature  the 
grade  must  be  abandoned.  If  both  grants  may  be  exer- 
cised, each  party  must  so  use  its  rights  as  not  to  interfere 
with  the  exercise  of  the  rights  of  the  other. 

What,  then,  is  the  right  conferred  by  the  legislature 
upon  the  complainants?  It  is,  in  the  language  of  the  act, 
"  to  use  the  ground  or  soil  under  any  road,  railroad,  high- 
way, street,  lane,  alley,  or  court  within  this  state  for  the 
purpose  of  constructing  the  works  contemplated  by  the 
act.*'  It  is  obvious  that  the  right  granted  is  to  be  exer- 
cised in  subordination  to  the  public  riglit  of  way.  It  was 
not  intended  to  impair  the  public  easement  or  the  control 
of  the  public  authorities  over  it.  The  grant  is  made  on 
the  express  condition  that  they  should  cause  the  surface 
of  the  highway  or  street  to  be  restored  to  its  original 
state,  and  that  all  damage  done  thereto  should  be  re- 
paired. .It  legalizes  the  breaking  up  of  the  surface  of  the 
highway  and  the  partial  and  temporary  obstruction  of 
public  travel  for  the  necessary  construction,  alteration, 
and  repair  of  the  water  works.  To  this  extent  it  relieves 
the  commissioners  from  all  liability  to  the  public  or  indi- 
viduals for  trespass  or  nuisance ;  but  beyond  this  it  con- 
fers no  right  as  against  the  public,  much  less  was  it 
designed  to  interfere  with  the  right  of  private  property  in 
the  soil  under  the  highway.    The  public  have  an  ease* 
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ment  iu  tbe  soil— ^  right  of  waj  upon  its  suvfaee.  Tk« 
commissioDers,  by  consent  of  tbe  laodboldeiB,  express  or 
impliedy  have  also  an  easement — ^tbe  right  of  laying  pipes 
under  the  siurface.  The  liegislature  concede  to  tbe  owneKs 
of  the  latter  easement,  for  the  pnrpoee  of  Us  advantageous 
exercise,  limited  and  temporary  interference  with  the 
public  easement.  This  is  the  fiiU  extent  of  tbe  legijBlative 
grant. 

But  it  is  urged  that  tbe  right  of  the  commissioners  to 
have  their  water  pipes  under  the  streets  is  pvoperUf 
which  cannot  be  taken  from  them  except  in  tbe  mode 
pointed  out  by  the  constitution,  viz.  by  making  compen- 
sation. Let  it  be  granted  that  the  right  to  lay  tbe  pipes 
under  the  streets,  and  to  keep  them  there  when  laid,  is  a 
right  of  property  which  cannot  be  constitutionally  in- 
vaded without  compensation,  the  question  still  recurs, 
what  is  the  limit  of  that  right.  If  the  grant  to  tbe  com- 
missioners had  been  to  place  and  keep  their  pipes  three 
feet  under  the  surface  of  the  soil,  as  it  existed  at  tbe  time 
of  the  construction  of  the  works,  there  might  be  force  in 
the  argument,  But  that  is  not  in  the  terms  of  the  grant. 
All  that  is  granted  is  a  right  to  place  and  keep  the  pipes 
under  the  highway.  The  owner  of  the  soil  has  a  common 
law  right  to  the  use  and  enjoyment  of  the  soil  under  tbe 
highway.  He  may  open  a  mine,  construct  vaults  or 
chambers,  erect  machinery,  lay  water  pipes,  or  exercise 
any  other  right  of  ownership  in  the  soil  not  inconsistent 
with  the  public  easement.  But  all  these  rights  are  held 
and  must  Ue  enjoyed  in  subordination  to  the  pujblic  right 
of  way,  including  the  right  of  construction,  alteration, 
and  repair.  It  cannot  be  successfully  maintained  that  a 
mere  easement  in  the  land,  though  enjoyed  and  exercised 
by  legislative  sanction,  can  be  a  more  sacred  right  of 
property  in  the  eye  of  the  constitution  than  the  right  of 
the  landholder  himself,  It  must  be  held  (and  such  must 
be  the  construction  of  the  legislative  grant)  iu  subordiua- 
tion  to  the  public  easement. 
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No  public  right  can  be  taken  away  by  mere  inference 
or  legal  construction.  It  can  only  be  by  express  grant. 
The  legislature  have  not  in  express  terms,  by  their  grant 
to  the  commissioners,  deprived  the  public  authorities  of 
their  control  over  the  highway  in  which  the  water  pipes 
should  be  laid,  nor  is  it  by  any  means  a  necessary  infer- 
ence from  the  grant. 

The  authorities  of  Hudson  City  have  an  unquestioned 
right,  in  the  exercise  of  their  municipal  powers,  to  grade 
the  street  in  question  in  the  manner  proposed.  If  the 
work  is  executed,  the  pipes  are  left  not  where  the  legisla- 
ture authorized  them  to  be,  below  the  surface  of  the 
street,  but  above  it.  They  become  a  public  nuisance,  and 
must  bo  removed.  But  by  whom?  Clearly  at  the  ex- 
pense of  the  water  commissioners ;  and  if  regard  be  had 
to  economy  or  safety,  it  must  be  under  their  control  and 
the  inspection  of  their  engineer  or  superintendent.  If 
they  refuse  or  neglect  to  interfere,  it  will  then  be  the 
right  and  the  duty  of  the  authorities  to  remove  them, 
doing  no  unnecessary  injury  to  the  property  of  the  com- 
plainants. It  is  not  seriously  denied  that  the  authorities 
of  Hudson  City  have  the  right  of  grading  the  street;  but 
it  is  urged  that  the  labor  and  expense  of  lowering  the 
pipes  must  be  borne  by  them.  This  is  clearly  a  mistake, 
as  will  be  obvious  from  a  simple  consideration.  If  the 
land  under  the  pipes  consisted  of  soil  which  might  be  re- 
moved without  injury  to  the  pipes,  the  grade  of  the  street 
might  be  completed  without  any  disturbance  of  or  imme- 
diate injury  to  the  property  of  the  complainants.  But  the 
pipes  have  now  become  an  obstruction  in  the  highway 
and  a  public  nuisance.  They  are  not  where  the  act  re- 
quires that  they  should  be  placed,  beneath  the  surface  of 
the  soil.  They  are  moreover  exposed  to  injury  and  de- 
struction from  frost  and  from  the  effects  of  public  travel. 
Is  it  not  clearly  the  duty  of  the  commissioners  to  abate 
the  nuisance,  and  protect  their  property  by  removing  it 
out  of  the  highway  ? 

2n* 


426  CASES  IN  CHANCERY. 

Jersey  City  v.  City  t^  Hudson. 

It  18  admitted  that  the  pipes  may  be  lowered  without 
injury  to  the  works.  This  has  already  been  done  by  the 
complainants  at  another  point  within  the  City  of  Hndson 
under  similar  circumstances.  The  grading  of  the  street 
does  not  necessarily  involve  either  the  destraction  of  or 
irreparable  injury  to  the  complainants'  works*  It  is  a 
mere  question  of  time  and  expense. 

The  court,  in  deciding  this  question,  cannot  assume 
that  the  authorities  of  Hudson  City  will,  by  tfaemselves 
or  their  agents,  so  execute  the  work  as  to  destroy  or 
unnecessarily  to  endanger  the  property  of  the  commis- 
sioners.   It  would  be  wrong  to  act  upon  the  assumption 
that  they  will  destroy  or  unnecessarily  injure  a  work 
essential  to  the  comfort,  health,  and  safety  of  two  cities, 
including  a  population  of  nearly  50,000  inhabitants.  Such 
purpose  is  expressly  denied  by  the  defendants'  answer.. 
If  no  higher  considerations  controlled  the  defendants,  a 
regard  to  their  own  interests,  it  would  seem,  must  do  so. 
All  wilful  or  malicious  diversion  of  the  water  fro*ta  the 
complainants'   works,   or   destruction   or  injury  of  the 
aqueducts,  pipes,  or  machinery  used  for  procuring  or  dis- 
tributing the  water,  subjects  the  perpetrators,  their  aiders 
or  abettors,  not  only  to  the  payment  of  the  damagee,  but 
to  indictment  and  punishment  by  fine  and  imprisonmeot. 
{Pawph.   L.  1852,    §   21),     Though   the  jurisdiction  of 
courts  of  equity  to  redress  public  nuisances  by  injunction 
is  of  ancient  date,  and  seems  clearly  established,  yet,  as  a 
general  rule,  equity  will  not  interfere  where  the  object 
sought  can  be  as  well  attained  in  the  ordinary  tribunals. 
J  ttorney  General  v.  New  Jersey  JRailroad  and  Transportation 
Compavy,  2  Green's  Ch.  II.  136, 139,  note. 

The  difficulty  between  the  parties  has  obviously  origi- 
nated in  a  question  of  right,  which  it  was  proper  should 
be  settled  before  either  party  had  compromised  the  inter- 
ests of  their  constituents.  The  delay  of  the  complainants 
to  remove  their  pipes  must  be  attributed  to  this  motive. 
The  right  being  decided,   reasonable  time    should  be 
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afforded  tbem  to  remove  their  property  before  the  defend- 
ants proceed  with  the  work  of  grading  the  street. 

The  injunction  is  denied,  and  the  rule  to  show  cause 
discharged  with  costs.  The  bill  will  be  retained,  and  if, 
contrary  to  the  anticipations  of  the  court,  any  attempt 
should  be  made  or  threatened  on  the  part  of  the  defend- 
ants to  imperil  the  safety  of  the  works  (the  complainants 
using  due  diligence  to  effect  the  necessary  alteration  of 
the  level  of  the  pipes)  a  renewal  of  the  motion  for  an  io- 
j unction  will  be  entertained.  The  importance  and  neces- 
sity of  the  complainants*  works  are  such  to  the  well  being 
of  a  large  community  that  the  authority  of  the  court 
should  be  exercised  to  the  fullest  extent  for  their  preser- 
vation. 

The  opinion  is  limited  exclusively  to  the  case  made  by 
the  bill,  viz.  the  interference  by  the  defendants  with  the 
pipes  of  the  complainants  laid  under  a  public  street  by 
legislative  authority.  An  interference  with  the  property 
of  the  complainants  in  land  to  which  they  have  acquired 
title,  occupied  by  their  reservoirs  or  aqueducts,  presents 
other  and  very  different  questions,  in  no  wise  affected  by 
the  present  decision. 


The  Hobokbn  Building  Association  rs.  Martin  and 

wife. 

A  contract  is  not  void  because  the  corporation  with  which  it  is  made  is* 
misnamed  therein. 

Wliere  the  complainant,  being  a  corporation,  Bues  by  a  wrong  name,  the 
bill  may  be  amended,  in  this  respect,  at  the  hearing. 

Th<^  stockholders  compose  the  corporation,  and  a  mere  failure  to  elect  olU- 
c»;rH  at  the  time  designated  will  not  work  a  dissolution. 

The  complainants,  a  building  association,  received  from  the  defendant  his 
bond  an<l  mortgage,  reciting  that  he  was  a  sliareholder  in  said  buihling 
a.s.'^ociation,  and  had  agreed  to  accept,  and  had  received  from  said  corpo- 
ration ^400  at  the  date  of  the  bond,  "  upon  and  for  the  redemj>tion  oC 
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number  Gl>,  being  tlie  sum  lent  or  offered  to  bo  received  by  him  therefor." 
Tho  condition  of  tlie  bond  was  as  follows :  "  Now,  if  the  said  A.  W.  M., 
<fec..  nhall  jmy  to  ihe  said  H.  B.  Association,  number  one,  upon  said  share, 
tho  sum  of  .f  7,  on  the  third  Monday  of  each  month  thereafter,  for  the 
period  of  ten  years  from  tlie  date  hereof,  or  until  the  surplus  assets  of 
said  corporation  shall  bo  sutficient,  over  and  above  all  its  debts  and  lia- 
bilities, to  pay  on  oach  unredeemed  share,  to  the  holder  thereof,  the  sum 
of  $8,"  &c.    ^IJcM— 

1st.  That  the  failure  of  other  shareholders  to  pay  their  monthly  dues  af- 
forded no  defence  to  a  suit  for  the  foreclosure  of  said  mortgage. 

2d.  That  the  contract  was  in  accordance  with  the  charter  of  the  corjiora- 
tion,  and  was  uot  usurioup. 

od.  That  an  agreement  made  by  all  tlie  parties  in  interest  that  the  affairs 
of  the  com]»any  should  be  wound  up,  and  that  the  owners  of  the  unre- 
deemed shares  should  receive  tho  sums  they  had  advanced  with  interej-t, 
and  that  the  owners  of  the  redeemed  shares  who  had  given  mortgages  for 
the  price  of  re<lemption  should  bo  discharged  uj»on  paying  tho  amount  of 
their  mortgages  witli  interest  was  valid,  and  sliould  be  enforced. 


Zabriskie,  for  complainants. 
Lyons  and  Weariy  for  defendants. 

The  Chancellor.  The  complainants  are  a  corporation, 
organized  under  the  provisions  of  the  "act  to  encourage 
the  establishment  of  mutual  loan  and  building  associa- 
tions," approved  February  28th,  1849,  {Nix.  Dig.  84).  The 
bill  is  filed  to  foreclose  a  mortgage  given  by  the  defend- 
ant, a  member  of  the  association,  to  secure  the  payment 
of  a  bond,  made  pursuant  to  the  provisions  of  the  consti- 
tution and  by-laws  of  the  association. 

The  bond  recites  that  the  obligor  is  a  shareholder  in 
8aid  building  association,  and  has  agreed  to  accept,  and 
has  received  from  said  corporation,  the  sum  of  four  hun- 
dred dollars,  at  the  date  of  the  bond,  "  upon  and  for  the 
redemption  of  number  69,  being  the  sum  lent  or  oiFered 
to  be  received  by  him  therefor."  The  condition  of  the 
bond  is  as  follows :  "  Now  if  the  said  Adolphe  W.  Martin, 
his  heirs,  executors,  administrators,  or  assigns,  shall  pay 
to  the  said  the  Hoboken  Building  Association,  number 
one,  upon  said  share,  the  sum  of  seven  dollars  on  the 


MAT  TERM,  1861.  429 

Hoboken  Bailding  Association  v.  Martin. 

third  Monday  of  each  month  thereafter  for  the  period  of 
ten  years  from  the  date  hereof  op  until  the  surplus  assets 
of  said  corporation  shall  be  sufficient,  over  and  above  all 
its  debts  and  liabilities,  to  pay  on  each  unredeemed  share, 
to  the  holder  thereof,  the  sum  of  eight  hundred  dollars; 
And  if  the  said  Adolphe  W.  Martin  shall  also  pay  to  the 
said  corporation  all  fines  and  forfeitures  that  may  be  im- 
posed upon  or  sufffered  by  him  under  and  by  virtue  of  the 
constitution,  by-laws,  and  regulations  of  the  said  the 
Hoboken  Building  Association,  number  one,  then  the 
iibove  obligation  to  be  void/' 

The  execution  of  the  bond  and  mortgage  are  admitted. 

The  first  ground  of  defence  is,  that  the  complainants 
have  sued  by  a  wrong  corporate  name.  The  corporate 
name  is  erroneously  stated,  both  in  the  bond  and  in  th^e 
complainants'  bill.  But  there  is  no  question  as  to  the 
identity  of  the  person,  nor  that  the  complainants  are  the 
obligees  in  the  bond.  The  defendant  admits  it,  both  iu 
his  answer  and  in  his  evidence.  If  the  name  given  suffi- 
ciently designates  the  corporation  the  contract  cannot  be 
avoided  for  the  misnomer.  1  Pem^  115,  501 ;  Inhabitanis 
of  Upper  AUoicays  Creek  v.  Stringy  5  Halsi.  323- ;  Aug.  and 
Ames  on  Corp.  §  647. 

The  objection  to  the  bill  is  not  raised  by  plea.  Tl>e 
bill  may  be  amended  by  inserting  the  true  name  of  the 
corporation  and  introducing  the  proper  averment,  in  pur- 
suance  of  the  motion  made  at  the  hearing. 

The  second  ground  of  the  defence  is,  that  the  corpora- 
tion is  dissolved,  no  officers  having  been  duly  elected 
according  to  the  requirements  of  the  constitution.  But 
the  stockholders  compose  the  corporation,  and  a  mere 
failure  to  elect  officers  at  the  time  designated  will  not 
work  a  dissolution.    Ang^  ^  Ames  on  Corp.  §  144,  771. 

Nor  will  this  court,  in  an  action  by  the  corporatioo 
against  its  debtor,  look  into  the  regularity  or  validity  of 
the  election  of  the  corporate  officers.  That  question  can- 
not be  thus  tried  collaterally.    Where  the  fact  of  Inde W 
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edaess  is  established,  a  very  clear  case  should  be  made 
out  to  enable  the  debtor  to  escape  liability  on  the  ground 
that  the  corporation  has  ceased  to  exist. 

The  third  ground  of  defence  is,  that  the  defendant  is 
relieved  from  liability  by  reason  of  the  refusal  of  other 
members  of  the  corporation  to  pay  their  monthly  dues. 
This  defence  rests  upon  the  idea  that,  by  the  terms  of  the 
bond,  the  defendant  is  to  continue  to  pay  his  monthly 
instalments  until  the  surplus  assets,  after  discharging  all 
liabilities,  are  sufficient  to  pay  to  the  holder  of  each  unre- 
deemed share  the  sum  of  §800,  and  that  the  failure  of 
others  to  contribute  necessarily  postpones  the  accomplish- 
ment of  that  object,  and  thus  unlawfully  increases  the 
extent  of  the  defendant's  liability.  But  the  defendant's 
obligation  to  pay  is  absolute.  By  the  terms  of  his  bond, 
he  assumes  tlic  hazard  of  all  losses  sustained  by  the  cor- 
poration, either  by  fraud,  accident,  or  the  defalcation  of 
its  members.  Every  shareholder  must  of  necessity  incur 
that  hazard.  lie  cannot  escape  the  hazard,  nor  can  his 
liability  to  loss  be  diminished  by  entering  into  an  obliga- 
tion and  giving  security  for  the  payment  of  his  dues  to 
the  corporation. 

The  fourth  ground  of  defence  is,  that  the  contract  is 
usurious.  The  defendant,  by  the  terms  of  his  contract, 
engaged  to  pay  for  the  use  of  the  money  received  from 
the  association  far  more  than  the  legal  rate  of  interest 
But  the  contract  was  in  accordance  with  the  constitutiou 
of  the  association  of  which  the  defendant  was  a  member. 
The  money  was  not  advanced  by  way  of  loan,  but  in  re- 
demption of  the  defendant's  share,  a  mode  of  investment 
provided  for  by  the  constitution  of  the  association  author- 
ized by  the  act  of  incorporation.  It  is  declared  by  the 
statute  that  no  premium  given  for  priority  of  loan  or 
ac([uisition  of  a  building,  or  discount  given  on  the  re- 
demption of  shares,  shall  be  deemed  to  be  usurious.  All 
contracts  made  under  the  authority  of  the  statute  are 
exempted  from  the  operations  of  the  statute  against  usuiy. 
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lere  is  nothing  in  the  objection,  that  the  defendant 
lot  receive  the  entire  sum  agreed  to  be  paid  to  him 
he  redemption  of  his  share,  and  for  which  the  bond 
given.  The  evidence  shows  that  the  usnal  deduc- 
of  five  dollars  was  made  to  meet  the  expenses  of 
;hing  the  records  and  preparing  the  papers.  But  if 
act  were  otherwise,  and  the  money  had  been  wrong- 
withheld  in  violation  of  the  agreement  of  the  parties 
I  additional  premium  for  the  advance  of  the  money, 
)uld  not  have  tainted  the  obligation  with  usury.  It 
ed  no  part  of  the  contract  upon  which  the  money  was 
need.  Executors  of  Howell  v.  Aiiteii,  1  Green's  Ck. 
5. 

le  last  ground  of  defence  is,  that  the  affairs  of  the 
nation  are  being  wound  up  under  circumstances 
h  violate  the  contract  of  the  defendant  with  the  asso- 
yn  and  relieve  him  from  liabilities  upon  his  bond, 
le  association  went  into  operation  in  the  year  1852. 
ts  constitution,  the  capital  was  derived  from  monthly 
ributious,  and  was  invested  in  the  redemption  of  the 
5s  of  members.  The  shares  were  not  to  exceed  one 
Ired  and  fifty,  and  were  to  be  extinguished  or  re- 
led  in  ten  years  from  the  time  the  corporation  was 
nized.  The  shares  were  redeemed  at  auction — the 
ibor  accepting  the  least  sum  for  his  share  being  enti- 
to  have  his  share  redeemed  and  to  receive  its  equiva- 
from  the  funds  of  the  association.  But  though  the 
J  of  a  member  was  redeemed,  his  membership  did  not 
jupon  cease.  But,  byway  of  equalizing  the  advantage 
h  he  was  supposed  to  have  obtained  by  the  redemp- 
of  his  share,  and  the  consequent  use  of  a  portion  of 
iind  to  compensate  the  members  whose  shares  were 
deemed,  he  was  to  pay  a  higher  rate  of  contribution 
.11  the  shares  were  redeemed  or  satisfied  by  the  re- 
of  $800  each.  The  redeemed  shares  paid  a  monthly 
•ibutiou  of  seven  dollars,  or  eighty-four  dollars  per 
m.     The  unredeemed  shares  paid  a  monthly  contri- 
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bution  of  three  dollars,  or  thirty-six  dollars  per  annum. 
Ill  1855,  there  were  forty-nine  redeemed  shares,  each  of 
which  were  bound  to  pay  eighty- four  dollars  per  annum. 
Their  owuers  appear  to  have  discovered  that  they  were 
paying  an  extraordinary  premium,  or  rate  of  interest,  for 
their  money.  It  was  obviously  their  interest  that  the 
arrangement  should  be  terminated,  and  as  obviously  the 
interest  of  the  owners  of  the  unredeemed  shares  that  it 
should  be  continued.  This  gave  rise  to  difficulty.  The 
owners  of  the  redeemed  shares  naturally  felt  that  the 
operation  of  the  contract  was  oppressive.  It  is  in  evidence 
that  all  or  most  of  them>  including  the  defendant,  refused 
or  neglected  to  pay  .their  monthly  contributions.  The 
owners  of  many  of  the  Unredeemed  shares  thereupon  re- 
fused to  pay  their  monthly  dues.  An  arrangement  was 
thereupon  entered  into,  by  which  it  was  agreed  that  the 
affairs  of  the  institution  should  be  wound  up.  The 
owners  of  the  unredeemed  shares  were  to  receive  in 
satisfaction  of  their  claims  the  sums  they  had  respect- 
ively advanced  with  interest.  The  owners  of  the  re- 
deemed shares  who  had  given  mortgages  for  the  price  of 
redemption  were  to  be  discharged  from  their  obligations 
upon  paying  the  amount  of  their  mortgages  with  interest, 
being  the  sum  which  they  had  actually  received  from  the 
association,  less  the  amount  of  their  monthly  contribu- 
tions. The  arrangement  Was  perfectly  equitable,  and  was 
favorable  to  the  mortgagors.  The  testimony  is  conflict- 
ing, but  the  decided  weight  of  the  evidence  is,  that  the 
arrangement  received  the  sanction  of  the  corporation. 
However  this  may  be,  the  proof  is  decided  that  it  was 
assented  to  and  approved  by  the  defendant.  Under  this 
arrangement,  fourty-four  of  the  forty-nine  unredeeraed 
shareholders  have  been  settled  with  and  discharged  from 
their  mortgages.  The  defendant  now  insists  that  he  wa.« 
willing  to  pay  his  contributions,  that  the  winding  up  of  the 
affairs  of  the  association  was  illegal,  and  that  he  is  conse- 
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qnently  released  from  the  obligation  of  bis  bond  and 
mortgage. 

The  arrangement  is  either  obligatory  or  inoperative  and 
void.  If  it  is  inoperative,  the  defendant  is  left  to  the 
terms  of  his  contract.  The  illegal  conduct  of  the  officers 
of  the  corporation  will  not  relieve  him  from  his  obliga- 
tion. By  the  constitution  of  the  association  and  the 
terms  of  the  mortgage  deed  he  would  be  entitled  to  re- 
deem only  upon  payment  of  all  the  future  subscriptions 
on  his  shares  until  the  dissolution  of  the  society,  its  pro- 
bable duration  to  be  ascertained  by  calculation,  and  the 
future  payments  to  be  treated  as  if  immediately  due^ 
Moslem  V.  Bakevj  6  Hare  87 ;  S.  C.  27  Ung.  Law  and  JSq, 
512 ;  Fleming  v.  Telf.  Ibid.  490 ;  Farmer  v.  Smith,  4  Hurls. 
f  Nor.  196 ;  Seagrave  v.  Pope,  1  Be  Gex,  MacN.  <f  (7or. 
783 ;  S.  a  15  Fng.  Law  ^  Eq.  477. 

The  same  principle  as  applied  to  decrees  of  foreclosure 
was  adopted  by  the  master,  and  sanctioned  by  the  Chan- 
cellor, in  Van  Vorst  v.  Horsley,  to  be  found  in  Book  of 
Enrolled  Decrees,  E,  4,  page  626.  It  was  also  recognised 
and  approved  by  the  Chancellor  in  Savings  Association  v. 
Vanderveer,  8  Stockt.  387,  although  in  that  case  the  account 
of  the  monthly  payments  due  from  the  mortgagor  was 
directed  to  be  taken  only  to  the  period  of  taking  the 
account. 

Independent  of  the  arrangement  for  winding  up  tho 
afikirs  of  the  association,  the  defendant  would  be  bound 
to  account  according  to  the  condition  of  his  bond  until 
the  time  fixed  for  the  dissolution  of  the  corporation.  It 
is  obvious  that  all  the  shares  could  not  have  been  re- 
deemed before  that  period.  But  the  defendant  is  equita- 
bly entitled  to  the  benefit  of  that  arrangement,  although 
lie  subsequently  repudiated  and  refused  to  perform  it. 
The  complainants  cannot  object  to  a  decree  upon  this 
basis,  for  they  have  acted  upon  it,  and  are  proceeding  to 
wind  up  the  affairs  of  the  corporation  accordingly.  It  is 
in  fact  the  only  satisfactory  and  equitable  method  of  dis- 

VoL.  n.  2  0 
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posing  of  the  question.  It  is'obvioiw,  from  the  evMence 
in  the  cause  and  from  the  statements  of  the  defendant 
himself  upon  the  hearing,  that  the  whole  controTewy  in 
this  court  has  arisen  from  a  trifling  differem^e  between 
the  parties  as  to  the  sum  actually  due  to  the  complainant? 
upon  the  basis  of  the  settlement.  The  whole  difference 
was  less  than  twenty  dollars.  It  is  exceedingly  to  be  re- 
gretted that  so  much  expense  should  have  been  incurred 
for  so  trifling  an  amount. 

The  complainants  are  entitled  to  the  sum  of  f  221.78, 
the  amount  reported  by  the  cashier  to  be  due  from  the 
defendant  upon  the  basis  of  the  settlement  on  the  first  of 
September,  1856,  with  interest  from  that  date.  No  refer- 
ence to  a  master  is  necessary.  The  amount  can  be  agreed 
upon,  or  readily  ascertained  by  calculation,  and  a  decree 
will  be  made  accordingly. 


Vansciver  vs.  Bryan  and  others. 

A  judgment  without  the  issuing  of  an  execution  operates  as  a  lien  from  ihe 
time  of  its  entry  on  the  lands  of  the  defendant,  and  a  subsequent  convey- 
ance or  mortgage  executed  by  the  defendant  will  not  defeat  such  lien. 

Evidence  relative  to  matters  not  stated  in  the  pleading,  nor  fairly  within 
its  general  allegations,  is  impertiment,  and  cannot  be  made  the  founda- 
tion of  a  decree. 


Merritt^  for  Asay,  defendant. 

Ten  Eycky  for  Morgan,  defendant. 

The  Chancellor.  There  is  no  dispute  in  regard  to  tbe 
complainant's  mortgage,  which  constitutes  the  first  en- 
cumbrance on  the  mortgaged  premises.  The  whole  con- 
troversy is  a  question  of  priority  between  two  subsequent 
encumbrancers,  whose  claims  are  stated  in  the  bill.    Wil- 
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tiatu  Morgan  recovered  a  judgment  against  Bryan,  the 
mortgagor,  in  the  Burlington  Pleas,  on  the  24th  of  July, 
1858,  upon  which  judgment  execution  was  issued  on  the 
21st  of  September  following.  The  execution  was  not 
leviod  upon  the  mortgaged  premises,  but  uponother  lands 
of  the  defendant  in  execution.  On  the  29th  of  July,  1858, 
five  days  after  the  entry  of  the  judgment,  Bryan,  the 
mortgagor,  executed  to  Abraham  II.  Asay  a  mortgage 
upon  two  equal  undivided  third  parts  of  the  premises 
included  in  the  complainant's  mortgage.  On  the  same 
day,  Bryan  gave  to  Asay  a  deed  in  fee  for  the  remaining 
third  part  of  said  premises.  The  mortgage  given  to  Asay 
was  not  recorded  until  the  9th  of  October,  1858.  His  deed 
was  not  recorded  until  the  30th  of  April,  1859,  when  a 
second  mortgage  between  the  same  parties  upon  the  un- 
divided two  thirds  was  also  recorded. 

Morgan,  by  his  answer,  insists  that  his  judgment,  being 
prior  to  the  mortgage  and  conveyance  to  Asay,  is  entitled 
to  priorit}%  Asay,  by  his  answer,  admits  the  judgment 
to  Morgan,  but  insists  that  he  is  entitled  to  priority. 

1st.  Because  his  mortgage  was  executed  and  recorded 
prior  to  the  issue  of  execution  upon  Morgan's  judgment. 

2d.  Because  the  execution  was  never  levied  upon  the 
premises  included  in  the  conveyance  and  mortgage  from 
Bryan  to  hinu 

The  judgment,  from  the  time  of  its  entry,  operates  as  a 
lien  upon  the  lands  of  the  defendant.  Nix,  Dig.  722,  §  2. 
The  only  exception  is  in  favor  of  subsequent  judgment 
and  execution  creditors,  who  have  a  priority  over  judg- 
ments upon  which  no  executions  have  been  issued.  The 
reason  for  this  exception  is  clearly  stated  in  the  statute. 
Nix.  Dig.  724,  §  9.  The  fact  that  no  execution  was  issued, 
or,  being  issued,  that  no  levy  was  made,  does  not  affect 
the  lien  of  the  judgment  or  its  priority  over  subsequent 
deeds  and  mortgages. 

The  ground  principally  relied  upon  at  the  hearing  in 
support  of  Asay's  claim  to  priority  over  the  prior  judg- 
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ment  of  Morgan  was,  tbat  tLe  title  to  the  one  eqna^^' 
undivided  third  part  of  the  premises  included  by  th»  ^ 
complainant's  mortgage,  and  which  were  snbseqDentl 
conveyed  to  Asay,  were  in  fact  owned  by  him  prior  to  th 
entry  of  the  judgment.  Though  the  legal  title  was  ir 
Bryan,  it  is  alleged  that  he  paid  one  equal  thirtl  of  the  -f^ 
purchase  money,  and  that  Morgan  had  notice  of  this==* 
equitable  claim  prior  to  the  entry  of  his  judgment.     Thi&==* 

fact,  if  properly  put  in  issue  by  the  pleadings  and  sos 

tained  by  the  evidence,  would  relieve  Asay's  share  of  tbr— ^ 
laud  from  the  encumbrance  of  the  judgment.     But  the=^jft 
fact  of  the  existence  of  this  equitable  title  is  not  relied  oin    n 
or  adverted  to  in  Asay's  answer.     On  the  contrary,  h^^e 
insists  that  he  is  entitled  to  priority  over  Morgan's  judg-^E?- 
ment  because  no  execution  was  issued  and  levied  upor  •ni 
the  premises.     Evidence  relative  to  matters  not  stated  ii.  ^  n 
the  pleading,  nor  fairly  within  its  general  allegation,  is=    is 
impertinent,  and  cannot  be  made  the  foundation  of  a  de  -^^• 
crcc.     A  bill  to  annul  a  bond  for  want  of  consideratioi^^ 
will  not  be  sustained  by  proof  that  the  contract  was  im.^^ - 
moral.     Xor  will  a  bill  tiled  to  set  aside  a  sale  ontb--^ 
ground  of  fraud  practised  by  the  defendant  be  sustainecJ 
by  proof  of  a  relationship  between  the  parties,  from  whicTj 
fraud  might  be  inferred  where  that  fact  is  not  stated  in 
the  bill.     Whaler/  v.    A'orton,  1    Venu   484;   Williams  v. 
Llewelh/n,  2  Younge  tf-  J.  68. 

The  rule  is  well  established,  that  the  court  cannot  notice 
matter,  however  clearly  proved,  of  which  there  is  no  alle- 
gation in  the  pleadings.  Gresley's  Ilv.  161. 

The  rule  should  be  strictly  enforced  wherever  the 
matter  offered  in  evidence  is  not  fairly  within  the  general 
allegations  of  the  bill,  and  where  its  production  will  ope- 
rate as  a  surprise  upon  the  adverse  party.  If  the  matters 
stated  by  Asay  in  his  answer  had  been  contained  in  a  bill 
of  complaint,  he  clearly  could  not  have  shown  his  equita- 
ble title  in  evidence.  Morgan  would  have  been  entitled 
to  the  benefit  of  an  answer  upon  that  part  of  the  case.  A 
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defendant  who  seeks  by  his  answer  to  impeach  the  prior 
ri^t  of  his  codefendant  can  stand  in  no  better  position 
than  if  he  were  complainant  seeking  the  same  advantage 
by  his  bilL  If,  therefore,  the  equitable  right  of  Asay 
ivere  fully  proved  he  could  not  have  the  benefit  of  it 
inder  the  pleadings  in  the  cause. 

But,  aside  from  this  technical  difficulty,  his  equitable 
itle  is  not  satisfactorily  proved.  The  proof  depends 
ilmost  exclusively  upon  the  testimony  of  Asay  himself. 
The  support  it  derives  from  the  evidence  of  the  witness 
)n  the  part  of  Morgan  is  not  sufficient  to  sustain  a  decree. 
Al  party  who  comes  into  court  seeking  relief  on  equitable 
ground  against  the  legal  rights  of  another  should  establish 
lis  equity  by  clear  and  irrefragable  proof.  To  permit  the 
egal  priority  of  a  judgment  or  mortgage  to  be  overcome 
>y  the  parol  evidence  of  a  subsequent  encumbrancer, 
insupported  by  other  clear  testimony,  would  be  destruc- 
ive  of  the  security  of  all  legal  encumbrances. 

The  master,  in  taking  the  account  and  stating  the  order 
►f  encumbrances,  must  give  priority  to  Morgan's  judg- 
nent  over  the  mortgage  of  Asay.  The  judgment  is  also 
.  lien  on  the  lands  subsequently  conveyed  by  Bryan  to 
Lsay.  The  levy  of  the  execution  of  Morgan's  judgment 
II  the  real  estate  of  the  defendant  in  execution  is  not  a 
Bgal  satisfaction  of  the  judgment.  The  evidence  shows 
bat  the  land  levied  upon  is  not  sufficient  to  satisfy  the 
jdgment.  It  also  appears  that  there  is  a  subsequent  en- 
umbrance  upon  the  land  levied  on.  The  plaintift'  in 
xecution  cannot,  therefore,  be  required  to  apply  first  the 
•roceeds  of  the  sale  of  the  land  levied  on  in  satisfaction 
f  his  judgment  in  aid  of  Asay's  encumbrances  upon 
ther  property  subject  to  Morgan's  judgment.  Assets  are 
lever  marshalled  to  the  prejudice  of  subsequent  encum- 
•rancers.  The  premises  must  be  sold,  and  the  proceeds 
f  the  sale  applied  in  satisfaction  of  the  encumbrances,  in 
onforraity  with  these  directions.  The  matter  is  referred 
0  a  master  to  take  an  account,  and  report  accordingly. 

2  a* 
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Oram  vs.  Deknisok. 

Wliere  complainant's  proceedings  are  regular,  the  decree  is  opened  at  t  "• 

instance  of  the  defendant  on  payment  of  costs. 
But  where  a  pole  ilefendant  resides  out  of  the  state,  and  no  foreign  pub— — "' 

cation  is  ordered  or  notice  given  to  the  defendant,  cof^ts  on  opening  t         ^^ 

decree  ordered  to  abide  the  event  of  the  suit. 


Bill  for  relief  against  a  deed  to  the  defendant,  allegc^sd 
to  have  been  fraudulently  obtained.  Decree  pro  ccwfes^^^o 
and  order  for  proofs  taken  25th  March,  1861.  By  ttn^e 
sheriff's  return,  it  appears  that  the  defendant  resided  ^Bn 
the  city  of  New  York.  The  order  of  publication  w^^as 
published,  in  compliance  with  its  terms,  in  a  newspap^^r 
published  at  Morristown,  in  this  state. 

Mills,  on  behalf  of  the  defendant,  applied  to  set  m^^e 
the  decree  j)ro  covfesso  without  payment  of  costs;  tlfcfif 
the  defendant  be  admitted  to  defend  the  suit,  and  that  tie 
have  thirty  days'  time   to   answer.     In  support  of  the 
motion,  he  read  an  affidavit  of  the  defendant  (a  copy  of 
which  w^as  served  on  the  complainant's  solicitor,  with 
notice  of  the  motion,)  stating  that  the  defendant  resides  and 
transacts  business  in  the  city  of  New  York;  that  no  pro- 
cess of  subpaMia  was  served  upon  him  ;  that  he  never  saw 
the  order  of  publication,  and  that  he  had  no  knowledge 
of  the  existence  of  the  suit  until  the  17th  day  of  July  last, 
and  first  learned  that  a  decree  had  been  entered  against 
him  on  the  — ^ —  day  of  July. 

The  Chancellor,  The  decree  must  be  set  aside,  the 
defendant  admitted  to  defend,  and  thirty  days  allowed  to 
plead,  answer,  or  demur.  The  only  question  relates  to 
the  allowance  of  costs.  Where  the  complainant's  pro- 
ceedings are  strictly  regular,  the  rule  upon  opening  the 
decree  is  granted  upon  the  payment  of  costs.     The  order 
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of  publication  in  this  cause  is  not  in  accordance  with  the 
rule  of  practice,  as  stated  in  Weiinor^  v.  Dyer,  1  Green's 
Ch.  jff.  386,  viz.  that  where  the  defendants  all  reside  out 
of  the  state  foreign  publication  is  required.  The  rule  is 
not  uniformly  enforced  in  practice,  but  is  founded  in 
reason,  and  in  the  present  case  there  was  peculiar  pro- 
priety in  adopting  it.  The  petitio-ncF  is  the  sole  defend- 
ant, resident  and  doing  business  in  the  city  of  New  York. 
Personal  service  might  readily  have  been  eftected.  A 
publication  of  the  order  in  the  city  af  New  York  would 
most  probably  have  met  the  defendant's  notice.  There 
was  no  probability  that  the  publication  in  a  country 
paper  which  the  defendant  did  net  take  would  be  seen 
or  heard  of  by  him.  It  is  true  the  order  of  publication 
was  signed  in  its  present  form  by  the  Chancellor.  But 
such  formal  orders,  it  is  well  known,  are  usually  signed 
as  drawn  by  the  complainant's  solicitor  where  no  question 
is  raised  as  to  their  legality,  and  are  always  taken  at  the 
peril  of  the  complainant.  It  is  proper,  under  the  circum- 
stances, that  the  costs  of  the  decree  pra  confcsso  should 
abide  the  event  of  the  suit. 

Order  accordingly. 


Seymour  and  Sage  vs.  Henry  M.  Lewis  and  others. 

Wliore  th«^  owner  of  a  spring  lot,  and  of  a  paper  mill  on  another  tract,  hy 
»n  artificial  arrangement  conveys  the  \(ratcr  to  the  mill,  and  then  sells  the 
spring  lot,  the  purchaser  takes  it  subject  to-  the  burthen. 

Tho  ]»rinciple  is,  that  where  the  owner  of  two  tenements  sells  one  of  them, 
tho  purchaf»or  takes  tho  tenement,  or  portioQ  sold,  with  all  the  benefitj* 
and  burthens  which  appear  at  tho  time  of  the  sale  to  belong  to  it.,  as  hv- 
tw»M'n  it  and  tho  property  which  the  vendor  retains. 


Rickey  and  Beasley,  for  complainants. 
WHsorij  for  defendants. 
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The  Chancellor.  In  the  year  1857,  James  Gaont ' 
seized  in  fee  and  possessed  of  two  lots  or  parcels  of  lan^  -^^d 
and  real  estate  in  the  city  of  Trenton.  The  first  consiste*^  ^^d 
of  an  extensive  and  valuable  paper  mill,  with  the  wate^^^^r 
privileges  and  appurtenances,  situate  on  the  raceway  o  ^r^f 
the  Trenton  Water  Power  Company,  and  known  as  th^^-  e 
Delaware  mill.  The  second  consisted  of  a  lot  of  land  oc 
the  south  side  of  Front  street,  extending  in  the  reartc 
Washington  street,  u\)0\\  which  were  erected  two  bricia*? 
dwellings.  Upon  the  latter  lot  there  was  a  valuable 
spring,  which  furnished  a  copious  supply  of  water.  The 
water  of  the  spring  had  been,  by  a  previous  owner  of  tlie — ^c 
two  lots,  as  early  as  1845,  (and  probably  as  early  as  1841)CI  — ) 
diverted,  by  means  of  pipes  or  conduits,  from  its  natural^ -^l 
and  accustomed  channel  over  the  land  to  the  Assanpink^BsA 
creek,  to  the  paper  mill  upon  the  other  lot  of  Gaunt,  and^^:^ 
was  there  used  in  the  manufacture  of  paper.     The  water:^  *r 

continued  to  be  thus  diverted  and  used  by  all  the  succes ^- 

sive  proprietors  of  the  two  lots  down  to  the  year  1857.  -—   • 
It  was  so  used  and  enjoyed  by  James  Gaunt  during  his  -^s 
ownership  and  occupancy  of  the  two  lots.     During  that  ^^^^ 
year  Gaunt  became  insolvent.     By  a  deed,  dated  on  the  — ^ 
31st  of  August,  1857,  he  conveyed  the  two  houses  and  lot 
on  Front  street  to  his  father-in-law,  Griff  en  Green.     On 
the  26th  of  September,  1857,  he  leased  the  paper  mill 
to  the  complainants,  Seymour  and  Sage,  for  the  term  or 
two  years,  and  on  the  28th  of  the  same  month  he  executed 
to  them  a  mortgage  upon  the  paper  mill  to  secure  the 
payment  of  $40,000  with  interest. 

On  the  2d  of  November,  1857,  a  writ  of  attachment 
issued  out  of  the  Supreme  Court,  at  the  suit  of  Hiwim  A. 
Briggs  and  liussell  Briggs,  to  the  sheriff*  of  the  county  of 
Mercer,  against  the  real  and  personal  estate  of  James 
Gaunt  and  James  T.  Derrickson,  as  nonresident  debtors, 
by  virtue  of  which  the  sheriff*  attached,  inventoried,  and 
appraised  the  paper  mill  alone.  The  lot  on  Front  street 
was  not  included  in  the  inventory. 
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On  the  11th  of  November,  1857,  a  writ  of  attachment 
issued  out  of  the  Supreme  Court  to  the  sherift'  of  the 
county  of  Mercer,  at  the  suit  of  Henry  M.  Lewis,  against 
the  real  and  personal  estate  of  James  Gaunt,  as  a  nonresi- 
dent debtor,  by  virtue  of  which  the  sheriff  attached,  in- 
ventoried, and  appraised  both  the  paper  mill  *and  the 
houses  and  lot  on  Front  street.  This  latter  attachment 
is  fitill  pending  undisposed  of. 

In  the  attachment  issued  at  the  suit  of  Briggs  against 
iiaunt  and  Derrickson  judgment  was  recovered,  upon  the 
report  of  auditors,  in  favor  of  divers  creditors,  to  an 
amount  exceeding  §85,000,  including  a  claim  of  the  com- 
plainants, Seymour  and  Sage,  against  Gaunt  alone,  to 
the  amount  of  850,965.75,  and  the  auditors  were  directed 
to  make  sale  of  the  property  attached.  At  a  sale  made 
by  the  auditors,  on  the  29th  day  of  July,  1859,  Seymour, 
one  of  the  complainants,  for  the  benefit  of  the  firm,  be- 
came the  purchaser  of  the  paper  mill,  with  the  privilege 
of  diverting  the  water  from  the  spring  to  the  paper  mill, 
and  also  of  the  houses  and  lot  on  Front  street.  The 
property  was  conveyed  to  him,  accordingly,  by  deed 
dated  on  the  9th  of  September,  1859.  The  complainants, 
by  virtue  of  their  lease  and  of  the  title  thus  acquired  by 
them,  continued  in  possession  and  enjoyment  of  the  paper 
mill  and  of  the  spring  of  water  down  to  the  time  of  filing 
their  bill. 

Lewis  claims  title  to  the  lot  on  Front  street,  and  also 
to  the  spring  of  water,  with  the  right  of  diverting  it  from 
the  complainants*  mill  by  virtue  of  a  deed  from  Griffen 
(ireen,  bearing  date  on  the  5th  of  May,  1859. 

The  bill  prays  that  the  deed  from  Gaunt  to  Griffen 
Green,  and  from  Green  to  Lewis,  may  be  declared  to  bo 
fraudulent  and  void,  or  that  they  shall  stand  as  securities 
for  the  sums  actually  advanced  to  Gaunt  as  a  considera- 
tion for  the  conveyance;  that  Lewis  may  be  enjoined 
Trom  usiug  the  title  as  a  defence  to  an  ejectment  brought 
by  Seymour  for  the  recovery  of  the  said  loA,  and  that  hci 
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may  be  also  restrained  from  diverting  or  obstructing  ttc:^  ^^ 
flow  of  water  from  the  spring  to  the  complainants'  mil^  -■''• 
Upon  the  facts  disclosed  by  the  pleadings,  and  estal^  -«l>- 
lished  by  the  evidence  in  this  cause,  the  complainant'   *^s 
have  an  unquestioned  title  to  the  paper  mill,  with  th-^^-^e 
appurtenances.     The  defendant  has  the  legal  title  to  th  .mzie 
lot  in  Front  street.     Assuming  the  title  from  Gaunt  t-  ^^K> 
Griffen  Green,  under  which  the  defendant  claims,  to  b*  ^oe 
valid  and  operative,  the  material  question  in  the  cause  i^^  8, 
whether  the  right  to  water  flowing  from  the  spring  passes-  ^sd 
with  the  title  of  the  lot  upon  which  the  spring  is  situat€E=^»^, 
or  whether  it  remained  in  the  grantor  as  an  appurtenanc*  ^^^^ 
of  the  mill.     The  water  of  the  spring  was  diverted  frorcr^Bi 
its  natural  channel,  and  was  conveyed  to  the  mill,  to  b  -^CDe 
used  in  the  manufacture  of  paper  by  a  former  proprieto^naor 
of  both  lots,  at  least  as  early  as  the  year  1845.   The  watesi^r 
was  carried  from  the  spring  to  the  mill,  a  distance  of  eight — Mit 
or  nine  hundred  feet,  by  means  of  iron  pipes  or  coudoi»^  Js 
laid   under  ground.     The   diversion   of  the   water  wi.*     lis 
eflected  by  the  proprietor,  at  a  great  expense,  for  the  ei — r- 
elusive  benefit  of  the  mill.     It  continued  to  be  so  us^s^rf 
and  enjoyed  by  the  successive  proprietors  of  the  two  lo  '^s 
for  several  years,  and  so  long  as  the  title  of  the  two  \ot:8 
were  united  in  the  same  person.     It  was  so  used  and  e  mi- 
joyed  by  James  Gaunt  at  the  date  of  the  conveyance  of 
the  Front   street  lot  to  Griften   Green,  on  the  31st  of 
August,  1857.     The  deed  is  in  the  usual  form  of  a  deed 
of  bargain  and  sale,  and  contains  no  express  reference  to 
the  spring,  or  the  water  flowing  from  it,  either  by  way  of 
grant  or  reservation.     The  complainant  insists  that  the 
grantee  took  title  to  the  Front  street  lot,  upon  which  the 
spring  is  situate,  subject  to  the  easement  of  the  flow  of 
water  to  the  mill,  as  it  was  used  and  enjoyed  by  the 
ownerjat  the  date  of  the  convevanee, 
^     In    an  elementary  treatise  of  deservedly  high  reputa- 
tion, it  is  said  that  the  implication  of  the  grant  of  an  ease- 
nu^nt  may  arise  upon  a  severance  of  an  heritage  by  ib 
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)wner  into  two  of  more  part8.  Upon  the  severance  of  an 
leritage  a  grant  will  be  implied^— first,  of  all  of  those  eon- 
inuoas  and  apparent  easements  which  have  in  fact  been 
ised  by  the  owner  daring  the  unity,  though  they  have 
)ad  no  legal  existence  as  easements;  and  secondly,  of 
ill  those  easements  without  which  the  enjoyment  of  the 
several  portions  could  not  be  fully  had*  Gale  and  Whaibj  V" 
m  Easements  49. 

The  rule  of  the  French  law  upon  this  subject,  with  the 
incidents  of  which  the  common  law  is  said  to  agree,  is 
thus  laid  down  in  the  French  civil  code.     "If  the  pro- 
prietor of  two  estates,  between  which   there   exists  an 
apparent  sign  of  servitude,  disposes  of  one  of  these  estates* 
without  inserting  in  the  contract  any  stipulation  relative 
to  the  servitude,  it  continues  to  exist  actively  or  passively 
in  favor  of  the  land  alienated  or  over  the  land  alienated.  ^ 
Code  Napoleon^  book  2,  UL  4,  §  694. 
Does  this  principle  prevail  at  common  law? 
In  the  very  recent  case  of  Lampman  v.  MilkSy  7  Smith 
607,  Justice  Selden,  in   delivering  the  opinion   of  the 
Court  of  Appeals  of  New  York,  said,  "The  rule  of  the 
common  law  on  this  subject  is  well  settled.     The  princi- 
ple is,  that  where  the  owner  of  two  tenements  sells  one 
of  them,  or  the  owner  of  an  entire  estate  sells  a  portion, 
the  purchaser  takes  the  tenement  or  portion  sold  with  all 
the  benefits  and  burthens  which  appear  at  the  time  of  the 
sale  to  belong  to  it,  as  between  it  and  the  property  which 
the  vendor  retains.    This  is  one  of  the  recognised  modes 
io  which  an  easement  or  servitude  is  created.    No  ease- 
ment exists  so  long  as  there  is  a  unity  of  ownership,  be- 
cause the  owner  of  the  whole  may  at  any  time  rearrange 
the  qualities  of  the  several  parts.    But  the  moment  a 
severance  occurs  by  the  sale  of  a  part,  the  right  of  the 
owner  to  redistribute  the  properties  of  the  respective  por- 
tions ceases,  and  easements  or  servitudes  are  created  cor- 
responding to  the  benefits  and  burthens  mutually  existing    v\ 
at  the  time  of  the  sale#" 
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The  principle  thus  clearly  stated  is  fully  sustainecl         i^ 
the  current  of  authoritj-,  both  ancient  and  modern,    ^^^^ol-. 
bins  V.  Barnes^  Hobarl  131 ;  Nicholas  v.  Chamberlain^     ^Jro. 
Jac.  121 ;  Coxv.  Matthews,  1  Vent,  237 ;  Palmer  v.  Fletc^^er] 
1  Levinz  122 ;  S.  C.  2  Sid.  167 ;  Shury  v.  Piffgot,  8  Buls.  3  S9;' 
jBrakely  v.  Sharp,  2   S^oeft^.  206;  Hazard  v.  PobinsGp^^  3 
Mason  272 ;   i/nrted  «J?ta/€5  v.  Appleton,  1  Sumner  492 ;    J^W? 
Ipswich  Factory  v.  Batchelder,  3  iVcM?  Hamp.  190 ;  Kil^crur 
V.  yl^/icom,  5  /forr.  ^  Johns.  82. 
/    It  is  admitted  that  this  doctrine  applies  in  its  fu]I^i«t 

^extent  in  support  of  all  casements  claimed  by  the  gran  t:ei- 
of  that  part  of  the  premises  first  sold  By  the  eomnA<*" 
owner.     Thus  it  is  said,  if  Gaunt  had  retained  the    ^^^ 
upon  which  the  spring  is  and  conveyed  the  mill,  theri^T"^ 
to  use  the  water  would  have  passed  by  the  conveyance      ** 
appurtenant  to  the  mill;  but  having  retained  thein^"' 
and  conveyed  the  lot  upon  which  the  spring  is,  the  spri^  ^^ 
passes  by  the  grant,  and  the  grantor,  or  those  claimi^  ^^ 
under  him,  cannot  claim  the  easement  of  having  t^^*^ 
water  for  the  use  of  the  mill,  for  that  would  be  in  der       ^" 
gation  of  the  grant.     There  is  no  doubt  that  several  --^^ 
the  reported  cases  are  made  to  rest  upon  this  ground,  a!^^" 
the  principle  may  be  safely  invoked  against  the  grantee — ^^ 
in  support  of  the  broader  right  arising  from  the  acta  ^^ 
condition  of  the  premises  at  the  time  of  the  severance  -^^^ 
the  ownership.     But  there  are  cases  which  do  not  rer^^ 

^  upon  this  principle,  nor  can  it  be  invoked  in  their  support- 
Thus  in  regard  to  what  are  termed  easements  of  neces- 
sity, as  where  a  man  grants  land  in  the  middle  of  hw 
field,  the  casement  of  a  right  of  way  across  the  grantor* 
land  is  said  to  flow  by  necessity  from  the  grant.    But  if 
the  grantor  conveys  the  surrounding  laud,  reserving  \o 
himself  the  centre  of  the  field,  he  has  the  easement  of  a 
right  of  way  across  the  land  of  the  grantee.     2  Bourim 
Inst.  190. 
•^'      So  where  land  held  in   unity  is  partitioned,  cither  br 
the  voluntary  consent  of  the  parties  or  by  judicial  pi^ 
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needing,  the  owner  of  each  share  will  take  hiB  part  8ub«» 
feet  to  all  the  burthens  which  were  imposed  and  all  the 
advantages  conferred  by  the  prior  owner.  In  Kilgour  Vv 
Ashconij  5  Uarr.  ^  Johns.  82,  the  action  was  brought  fof 
overflowing  the  plaintiff's  land  by  a  mill  dam  in  the  occu- 
pancy of  the  defendant.  The  land  of  both  parties  had 
previously  belonged  to  one  John  Keech,  who  died  intes- 
tate, and  the  land  was  partitioned  by  the  authority  of  the 
Orphans  Court  among  his  heirs.  The  parties,  plaintitf 
and  defendant,  held,  respectively,  the  shares  of  the 
children.  Upon  the  defendant's  share  was  a  mill,  the 
dam  of  which  threw  the  water  upon  the  plaintift''s  landv 
A  small  part  of  the  dam  was  also  upon  his  land^  The 
court  say  the  mill  and  the  dam  were  at  the  time  of  bring"- 
ing  the  suit  in  the  same  situation  in  which  they  had  been 
left  by  John  Keech,  and  had  been  held  by  him  in  his 
lifetime,  and  the  question  is,  whether  Samuel  Keech  and 
those  claiming  under  him  have  a  right  to  use  them  in  the 
same  way  and  to  the  same  extent,  and  it  is  clear  that  they 
have.  The  children  of  John  Keech  took  their  respective 
proportions  of  their  father's  estate  in  the  same  condition 
and  subject  to  the  same  advantages  and  disadvantages 
under  which  he  held  it. 

In  Brakely  v.  Sharp,  (1  Siocki.  1,  2  Siockt.  206,)  in  this 
court,  the  same  principle  was  maintained  by  the  Chan^ 
cellor,  after  a  very  full  discussion  and  elaborate  examina^ 
tion  of  the  authorities.  In  that  case  the  o\^ner  of  a  fai^m, 
upon  which  there  was  a  spring  of  water,  conveyed  the 
water  from  the  spring  to  two  dwelling  houses  upon  the 
premises.  The  owner  died  intestate*  That  part  of  the 
land  upon  which  were  the  spring  and  one  of  the  dwellings 
was  assigned,  by  order  of  the  Orphans  Court,  to  the 
widow  and  one  of  the  heirs.  The  part  of  the  farm  on 
which  the  other  dwelling  Was,  was  sold  by  the  commis- 
sioners under  the  order  of  the  Orphans  Court,  and  came, 
by  sundry  mesne  conveyances,  to  the  complainant.  The 
bill  was  filed  to  protect  him  in  the  enjoyment  of  the  water 
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flowing  through  the  pipe  to  his  dwelling.  It  was  hel<S^  ^^ 
the  Chancellor  that  the  aqueduct  and  the  right  to  use  *  ^^® 
water,  as  it  was  held  and  enjoyed  by  the  former  owm^  --ner, 
being  essential  to  the  beneficial  enjoyment  of  the  ^1  P^^ 
mises,  vested  in  the  complainant,  and  a  perpetual  inji^:-^  ^^^" 
tion  was  granted  to  protect  him  in  the  enjoyment. 

These  cases  show  clearly  that  an  easement  may    "^Cy  be 
created  by  the  disposition  made  by  the  owner  of  an  e8t»-^*^*^^te, 
and  that  upon  the  severance  of  title  the  owners  will  t^:*^take 
their  respective  shares  as  they  existed  in  the  hands  of'    "^tlje 
former  owner.    It  was  held,  however,  in  the  latter  c^^^ee, 
though  the  opinion  was  not  essential  to  the  decision^^=3  Qf 
the  cause,  that  if  the  owner  himself  had  severed  the  uirz^c//^ 
of  title  he  could  not  claim  the  easement  upon  the  land  .^7  o^^ 
the  ground  that  it  would  be  derogating  from  his  c^^f^n 
grant. 

In  Nicholas  v.  Chamberlain^  Oro.  Jac.  121,  which  is  ooe 
of  the  earliest  cases  on  the  subject,  it  was  held  by  all  the 
court,  that  if  one  erect  a  house,  and  build  a  conduit  thereto 
in  another  part  of  his  land,  and  convey  water  by  pipes  to 
the  house,  and  afterward  sell  the  hotise  with  the  appurte- 
nances, excepting  the  land,  or  sell  the  land  to  another, 
reserving  to  himself  the  house,  the  conduits  and  pipes 
pass  with  the  house,  because  it  is  necessary  and  quasi  ap- 
pendant ;  and  he  shall  have  liberty  by  law  to  dig  in  the 
land  for  amending  the  pipes,  or  making  them  new,  as  the 
case  may  require. 

The  question  in  this  case  came  up  upon  demurrer,  and 
it  does  not  appear  whether  the  house  or  the  vacant  land 
had  been  conveyed.  But  the  court  treat  that  as  a  matter 
of  perfect  indifference.  In  either  event  the  conduit  and 
pipes  go  with  the  house.  This  case  has  never  been  over- 
ruled, but  has  often  been  cited  with  approbation.  Hazard 
V.  Robinson^  3  Mason  279;  United  States  v.  Appleton^  1 
Sumner  502 ;  Lampman  v.  Milks,  7  Smith  608 ;  iVeu?  Ips- 
wich Factory  v.  Batchelder,  8  New  Samp.  190. 

In  the  last  case,  the  Chief  Justice,  in  delivering  the 
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opinion  of  the  court,  after  citing  the  case  of  Nicholas  v. 
Chamberlain^  says,  "  The  rule  here  laid  down  seems  to  us 
to  be  founded  in  sound  reason  and  good  sense." 

In  Palmer  v.  Fletcher,  1  Lev.  122,  the  case  was,  a  man  ^ 
erected  a  house  on  his  own  lands,  and  afterwards  sold  the 
the  house  to  one,  and  the  lands  adjoining  to  another,  who 
obstructed  the  lights  of  the  house.  It  was  held  that 
neither  the  builder  nor  any  purchaser  under  him  could 
obstruct  the  lights,  on  the  ground  that  the  grantor  could 
not  derogate  from  his  grant.  Kelynge,  J.,  said,  if  the 
vacant  ground  had  been  sold  first,  and  the  house  after- 
wards, the  purchaser  of  the  ground  might  then  have 
stopped  the  lights.  Twisden,  J.,  to  the  contrary,  said, 
whether  the  laud  be  sold  first  or  afterwards  the  vendee  of 
the  land  cannot  stop  the  lights  of  the  house  in  the  hands 
of  the  vendee  or  his  assignees.  The  rule,  as  declared  by 
Twisden,  is  now  the  well  settled  rule  of  the  English  law. 
Riviere  v.  Bowery  1  Byan  ^  Moody  24. 

In  the  recent  case  of  Lampman  v.  31UkSy  7  Smith  507, 
already  referred  to,  the  court  say,  "  This  is  not  a  rule  for 
the  benefit  of  purchasers  only,  but  is  entirely  reciprocal. 
Hence,  if  instead  of  a  benefit  conferred,  a  burthen  has 
been  imposed  upon  the  portion  sold,  the  purchaser,  pro- 
vided the  marks  of  the  burthen  are  open  and  visible, 
takes  the  property  with  the  servitude  upon  it.  The  parties 
are  presumed  to  contract  in  reference  to  the  condition  of 
the  property  at  the  time  of  the  sale,  and  neither  has  a 
right,  by  altering  arrangements  then  openly  existing,  to 
change  materially  the  relative  value  of  the  existing  parts.'* 

The  subject  is  carefully  considered  in  the  elementary 
treatise  already  referred  to,  and  the  rule,  the  ground  upon 
^bich  it  rests,  and  the  limitations  to  which  it  is  subject, 
are  thus  stated :  "  To  clothe  with  right  this  permanent 
alteration  of  the  qualities  of  two  heritages  the  consent  of 
the  owner  of  the  servient  tenement,  in  the  manner  ap- 
pointed by  law,  is  necessary ;  but  where  the  land  benefited 
find  the  land  burthened  belong  to  the  same  owner,  he 
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may  change  the  qualities  of  its  several  parts  at  his  will, 
and  his  express  volition,  evidenced  by  his  acts,  inust  at 
least  bo  as  eftectoal  to  impress  a  now  quality  upon  his  in- 
heritance as  the  implied  consent  arising  from  his  long 
^continued  acquiescence." — "It  is  true  that,  strictly  speak- 
ing, a  man  cannot  subject  one  part  of  his  property  to 
another  by  an  easement,  for  no  man  can  have  an  ease- 
ment in  his  own  property,  but  he  obtains  the  same  object 
by  another  right,  the  general  right  of  property  ;  but  he 
has  not  the  less  thereby  permanently  altered  the  equality 
of  the  two  parts  of  his  heritage,  and  if,  after  the  auuexa- 
tion  of  peculiar  qualities,  ho  alien  one  part  of  his  heritage, 
it  seems  but  reasonable,  if  the  alterations  thus  made  are 
palpable  and  manifest,  that  a  purchaser  shou;d  take  the 
land  burthened  or  benefited,  as  the  case  may  be,  by  the 
;  qualities  which  the  previous  owner  had  undoubtedly  the 
^^  right  to  attach  to  it."— *'The  reasoning  applies  to  those 
easements  only  which  are  attended  by  some  alteration 
which  is  in  its  nature  obvious  and  permanent,  or,  in 
technical  language,  to  those  easements  only  which  are 
apparent  and  continuous,  understanding  by  apparent 
signs  not  those  which  must  necessarily  be  seen,  but  those 
which  may  be  seen  or  known  on  a  careful  inspection  by 
a  person  ordinarily  conversant  with  the  subject."  Oak 
and  Whatley  on  Easements  51,  53. 

Every  grant  of  a  thing  (says  Mr.  Justice  Story)  natu- 
rally and  necessarily  imports  a  grant  of  it  as  it  uctuaily 
exists,  unless  the  contrary  is  provided  for.  United  States  v. 
Apideioii,  1  Sumner  502. 

At  the  time  of  the  grant  of  the  Front  street  lot  from 
Gaunt  to  Griflen  Green  the  stream  was  diverted  from  its 
natural  course  through  the  land  granted  by  an  artificial 
chanp,el  to  the  mill  of  the  grantor.  The  grantee  took  the 
land  as  it  then  stood  with  the  water  diverted  from  it. 
Z^mpmanv.  Milks  is  an  express  authority  that  the  grantor 
could  uot  iTQtu^u  the  wftter  to  its  ftatai:ai  chAuwI  agaixist 
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the  cousent  of  the  grantee.  The  grantee  has  a  right  to 
insist  that  it  shall  be  continued  as  it  was  at  the  date  of 
the  grant,  viz.  in  the  artificial  channel.  He  cannot  have 
a  right  to  elect  in  which  channel  it  shall  go.  If  the 
grantee  have  a  right  to  insist  upon  its  being  continued  in 
the  artificial  channel,  the  grantor  must  have  an  equal 
right  to  keep  it  there. 

The  easement  in  question,  being  apparent  and  contin- 
uous in  its  character,  comes  within  the  operation. of  the 
principle.  The  water  flows  naturally  and  continuously 
from  the  spring  to  the  mill,  the  fall  between  the  two 
points  being  about  one  foot.  Owing  to  the  length  of  the 
pipe,  and  the  consequent  obstruction  to  the  flow  of  the 
water,  it  was  found  that  the  full  benefit  of  the  spring  was 
not  obtained.  The  owner,  therefore,  to  overcome  the 
difficulty,  applied  the  pump,  driven  by  machinery,  di- 
rectly to  the  pipe,  and  thus  obtained  the  full  advantage 
of  the  supply  of  water.  It  has  thus  been  used  nearly 
from  the  time  that  the  pipes  were  first  introduced. 

Xor  is  the  right  of  the  parties  at  all  aftbcted  by  the 
grant  of  the  right  of  diverting  the  water  made  bj-  Gaunt 
to  Griften  Green.  It  is  somewhat  difficult  to  discover  the 
purpose  of  that  conveyance.  Viewed  in  regard  to  its 
apparent  object,  it  is  manifestly  inoperative.  In  1825^ 
Harding,  who  owned  the  mill  and  the  lot  on  Front  street 
upon  which  the  spring  is,  purchased  of  the  owner  of  the 
kind  lying  between  the  spring  and  the  Assanpink  creek 
an  additional  lot,  lying  between  the  spring  and  Washing- 
ton street,  together  with  the  perpetual  right  of  diverting 
to  the  papcD  miU  of  the  grantee  or  elsewhere  all  waters 
rising  or  flowing  over  or  from  the  kind  granted,  so  that 
it  should  not  flow  over  the  land  of  the  grantor  in  its 
usual  and  accustomed  e^urse-  to  the  Assanpink  creek*. 
Harding  acquired  thereby  the  title  to  the  land  and  the 
easemeyit  of  diverting  the  water  from  its  usual  and  accus- 
tomed channel  across  the  land  of  the  graotor  to  the  As- 
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sanpink  creek.  Easements  are  not  rights  distinct  fromazK^m 
the  title  of  the  land.  They  are  imposed  upon  corporeaMT  j^ 
property  for  the  benefit  of  corporeal  property.  To  con —  Mn 
stitute  an  easement  there  must  be  two  distinct  tenements^  ^r^ 
the  dominant,  to  which  the  right  belongs,  and  the  servient^^^ 
upon  which  the  obligation  is  imposed.  Gale  and  Whailcy  OTmr^  <r 
Easements  5 ;  2  Boaviefs  Inst.  170. 

By  virtue  of  the  conveyance  to  Harding,  the  spring  lol 
became  the  dominant  tenement,  and  acquired  the  ease— i 
Hient  of  diverting  the  water  from  its  accustomed  channef  : 
to  the  Assanpink  over  the  land  of  the  grantor,  which  wa^ 
subjected  to  the  charge  of  losing  the  flow  of  the  water.- 
It  passed  with  the  title  of  the  land  itself.  It  could  nor 
exist  separate  from  it.  It  was  not  annexed  to  the  persor-x'  ^^' 
of  the  owner.  The  title  to  the  land  could  not  be  in  on^  mr^^^ 
person,  and  the  easement  or  right  of  diversion  in  another-r«:  ^==^i 
When,  therefore,  the  Front  street  lot  was  granted  hygZJ^-~~~^ 
Gaunt  to  Griffen  Green  the  easement,  or  right  to  divert — "^^  '^ 
the  water  from  its  course  over  the  adjacent  lot  to  the  As--:^^  —' 
sanpink  creek,  passed  with  it.  Now  that  is  the  easement 
which  in  terms  this  deed  professes  to  grant,  viz,  the  righl 
of  diverting  the  water  so  that  it  shall  not  flow  over  the 
intervening  land  into  the  Assanpink.  For  that  purpose^.  -■ 
as  ba6  been  said,  the  grant  is  inoperative,  because  theS 
easement  had  already  passed  by  the  grant  of  the  land. 

But  it  was  suggested,,  upon  the  argument,  that  the 
effect  of  the  grant  was  to  authorize  the  diversion  of  the-! 
water  from  the  paper  mill..  Such  clearly  is  not  the  legal 
eflect  of  the  instrument.  In  very  terms  it  authorizes  the 
water  to  be  diverted  to.  the  papers  mJU  or  elsewhere,  as 
agaioist  the  claims  of  the  servient  tenement,  but  not  as 
against  any  other  adverse  right..  The  deed,  I  think, 
never  could  have  been  construed,  aa  against  Gaunt  him- 
self, into  a  grant  of  a  right  appurtenant  to  the  paper  mill, 
and  destructive  of  tlue  vahne  of  that  puoperty. 

But,  however  this  may  be  aa  against  the  mortgagee  and 
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tt::«^<:5l:aing  creditors  of  the  miU  property,  it  i&  clearly  iu- 
E>^  w^tive. 

IT"  tfc  ^  clear  weight  of  the  evidence  ie,  that  the  deed  was 

i^x  ttfc.  ^r  executed  nor  delivered  at  the  time  it  bears  date, 

^^^^         "until  the  23d  day  of  January,  1858,  the  day  upon 

^^'^^x<:^'t:i  it  was  acknowledged.     It  was  not  recorded  until 

tWo     ^  xh  of  April,  1859.     It  could  therefore  aftect  no  right 

^^  "t  Vk  ^  mortgagee  or  attaching  creditor,  which  were  ac- 

^y^^i:*^cl  long  before.     Viewed  as  a  grant)  of  a  right  to 

^^'^^  r-t  the  water  from  the  paper  mill  it  was  clearly  a  con- 

'^^>'*«ince  of  property,  which  must  have  been  recorded  to 

S'^'V'^^    it  priority  over  the  rights  of  the  attaching  creditors. 

^C*lie  complainant  further  insists  that  the  deed  from 

.    ^vant  to  Griffin  Greea,  under  which  Lewis  claims  title, 

1.^   '^Ti'audulent  and  void  as  against  creditors,  and  that  he 

*^^^  acquired  a  valid  title  to  the  premises  under  the  attach- 

^^^nt  by  virtue  of  the  auditor's  deed. 

Ihe  writ  of  attachment  under  which  the  complainants 
^^5\xm  title  was  not  executed  upon  the  Front  street  lot. 
'^^  ^lat  lot  was  not  specified  in  the  inventory  and  appraise- 
^^^nt.     No  lien  was  acquired  thereon  by  virtue  of  the 
^^rit,  and  the  auditor's  deed  was  inoperative  to  give  title. 
The  evidence  in  the  cause  tends  strongly  to  prove  that 
^Tie  conveyance  of  the  Front  street  lot  from  Gaunt  to 
^^reen  was  not  a  bona  fide  sate,  but  was  either  fraudulent 
^^r  intended  as  a  collateral  security  for  accommodation 
^paper  previously  furnished  by  the  grantee  to  the  grantor, 
^he  answer  of  Lewis  states  that  the  nominal  considera- 
tion of  the  deed,  ?5000,  was  paid  as  follows :  ?1666  in 
^ash,  and  the  balance  of  $2834  in  two  promissory  notes 
^t  six  months,  one  fop  ?1666  and  the  other  for  ?1668. 
The  whole  transaction,  upon  its  vesy  face,  is  in  the  high- 
est degree  unnatural  and  improbable.    The  grantor  aliens 
the  land  and  puts  the  purchaser  in  possession,,  taking  in 
-payment  for  two-thirds  of  the  cooaideration  money  the 
promissory  notes  of  the  vendee,  who  is  shown  to-be  to- 
tally irresponsible,  and  who  in  fact  never  advanced  one 
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dollar  OD  account  of  them.    The  amount  of  the  notes  was 
raised  by  a  sale  of  the  lot  after  Gaunt's  death. 

One  of  the  notes  is  dated  on  the  13th  of  July,  the  other 
on  the  18th  of  August,  and  both  are  payable  six  months 
after  date.    The  deed  is  dated  and  executed  on  the  Slst 
of  August.    They  wear  all  the  appearance  of  being  mere 
accommodation  paper.    Green,  the  maker,  declared  that 
they  were  so,  and  that  he  never  received  any  considera- 
tion for  them.    The  account  given  of  the  payment  of  the 
balance  of  the  purchase  money  is  far  from  being  satisfac- 
tory.   It  rests  entirely  upon  the  testimony  of  Green  him- 
self, who  was  a  deeply  interested  witness,  and  is  uncor- 
roborated by  a  single  circumstance.    The  answer  of  Lewis 
upon  this  point  is  of  no  value,  for  it  is  stated  to  be,  as  it 
obviously  was,  upon  information  merely.    If  to  these  cir- 
cumstances be  added  the  alleged  grant  of  the  right  to  di- 
vert the  water  from  the  mill  and  the  lease  of  the  water  for 
two  years  from  Green  to  Gaunt,  for  the  use  of  the  mill, 
the  character  of  the  transaction  stands  out  in  strong  co- 
lors.    The  grantor,  on  the  eve  of  insolvency,  conveyed  to 
his  father-iu-law  twa  houses  and  a  lot,  which  are  proved 
to  be  worth  ^5000,  and  which  were  paying  an  annual  rent 
of  §300,  together  with  the  right  to  divert  from  a  large 
and  valuable  paper  miW  a  stream  of  water  which  was 
essential  to  its  successful  operation,  and  the  lowest  esti- 
mated value  of  which  to  the  mill  owner  was  $5000,  for 
the  nominal  consideration  of  $5000,  and  receives  in  re- 
turn. §1666  in  cash  and  two  promissory  notes  of  the  ven- 
dee,, who  was  totally  irresponsible,  for  §2334,  which  were 
kever  paid  by  the  grantee.    It  is  hazarding  little  to  assert 
that  no  such  transaction  ever  was  or  couM  have  been 
made  i-n  good  fiiitk 

As  betweea  the  creditors  of  Gaunt,  the  grantor  and 
the  grantee,  the  conveyance  must  have  been  set  aside  as 
fraudulent  or  treated  as  a  mere  securft}'  for  the  amount 
actually  advanced  by  the  puoehaseit;    Btit  Lewis,  the  pre- 
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Bent  defendant,  stands  upon  diflerent  ground.  He  paid  a 
fall  and  fair  consideration  for  the  premises  independent 
of  the  claim  to  the  water  right.  There  were  certainly 
circumstances  within  his  knowledge  calculated  to  put 
him  upon  inquiry  as  to  the  character  of  the  title  of  his 
grantor.  Lewis  no  doubt  at  one  time  regarded  the  deed 
to  Griffin  Green  as  fraudulent,  and  acted  upon  that  belief. 
Oil  the  other  hand,  the  attaching  creditors  did  not  levy 
their  attachment  upon  the  property  in  question,  thereby 
treating  the  conveyance  to  Green  as  valid.  These  com- 
plainants treated  the  conveyance  as  valid.  They  sued  out 
an  attachment  against  Green,  and  caused  it  to  be  levied 
upon  the  lot  in  question,  and  were  proceeding  to  sell  it  in 
payment  of  the  notes  alleged  to  have  been  given  by  him 
as  part  of  the  purchase  money.  Under  those  circum- 
stances, the  lot  being  about  to  be  sold  under  the  attach- 
ment at  the  suit  of  these  complainants  as  the  property  of 
Green,  Lewis  purchased  for  a  fair  price,  and  paid  more 
than  two-thirds  of  the  purchase  money  to  the  complain- 
ants themselves  in  discharge  of  their  claim  against  Grif- 
fin Green.  Under  such  circumstances,  the  complainants 
do  not  stand  in  a  position  in  a  court  of  equity,  either  in 
their  own  right  as  creditors  of  Gaunt  or  under  color  of 
the  right  of  other  creditors,  to  contest  the  validity  of 
Lewis'  title. 

The  objection  to  the  bill  on  the  ground  of  multifarious- 
ness is  not  sustained.  The  sole  design  of  the  bill  was  to 
draw  in  question  the  validity  and  eftect  of  the  complain- 
ant's title  to  the  Front  street  property.  The  whole  ground 
^  of  controversy  is  with  one  defendant,  virtually  by  the  same 
plaintiff*,  and  respecting  one  subject  matter.  The  objection 
5s  not  raised  either  by  the  answer  or  by  demurrer.  There 
is  nothing  in  the  case  to  create  embarrassment  or  per- 
plexity in  settling  the  rights  of  the  parties. 

The  prayer  of  the  complainant's  bill,  so  far  as  it  seeks 
^0  set  aside  the  title  of  Lewis  to  the  Front  street  lot,  must 
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be  denied.  The  injunctioD  restraining  him  from  offering 
the  title  in  evidence  as  a  defence  to  the  complainant's  ac- 
tion at  law  must  be  dissolved.  The  injunction  restrain- 
ing him  from  diverting  the  water  of  the  spring  upon  said 
lot  from  the  complainant's  paper  mill,  and  from  interfer- 
ing with  the  flow  thereof,  as  heretofore  used,  must  be 
made  perpetual.  The  decree  will  be  made  without  costs 
eo^ainBt  either  party. 


CASES  ADJUDGED 
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COURT  OF  ERRORS  AND  APPEALS 


OP  THE 


STATE  OF  NEW  JERSEY, 

ON  APPEAL  FROM  THE  COUUT  OF  CHANCERY, 

AT  ^'OVEMBER  TERM,  i860. 


Between  John  Black  add  others,  appellants,  and  James 
Shreve  and  others,  respondents. 

A  deed  to  be  Valid  must  go  itito  the  hands  of  the  grabtecs  With  the  con- 
sent of  the  grantors. 

In  the  absence  of  all  evidence  to  the  contrar}',  mere  possession  by  the 
grantee  of  a  complete  instalment  is  suffldent  evidence  of  a  lawful  de- 
llverj'. 

Mere  tradition  of  a  sealed  iUsti'Ument,  even  to  the  party  in  whose  favor 
it  is  drawn,  does  not  necess&rily  in  all  eases  make  it  a  deed. 

A  sealed  instrument,  intrusted  to  a  party  with  authority  to  deliver  it  to  the 
grantee  in  case  certain  conditions  are  complied  with,  will  not  become  a 
deed  if  delivered  without  compliance  with  such  conditions. 

If  th«  instrument  be  once  delivered  to  the  party  who  on  its  face  is  entitled 
to  it,  it  becomes  eo  instanti  a  deed,  and  no  agreement  in  conflict  with  its 
plain  terms  will  be  permitted  \q  be  proved  to  show  that  its  operation  as  a 
deed  is  to  depend  on  the  performance  of  some  condition  subsequent. 

Where  the  proof  is  clear  that  final  transfer  of  the  instrument  was  not  to  be 
made  unless  certain  terms  were  complied  with,  the  law  puts  the  party 
claiming  its  benefit  to  the  proof  of  compliance. 

Parol  evid6ac«  to  defeat  an  instrument  as  A  deed  is  admissible  to  show  that 


466         COURT  OF  ERRORS  AND  APPEALS. 

Black  17.  Shreve. 

when  tlio  dofcndants,  or  some  of  them,  signed  the  instrument^  it  vraa 
Plated  by  them,  to  the  agent  procuring  their  signatures,  tliat  it  should  be 
binding  on  thorn  only  in  the  event  of  its  execution  by  certain  other  j^cr- 
8ons. 

Neither  does  it  iiiakff  any  difference  whether  the  agent  ever  communicated 
tiie  hiuitation  tu  ihc  i>arty  ucce])ting  the  deed. 

The  principle  is  .svttkd,  that  one  who  claims  through  a  special  agent  tako« 
tlio  risk  of  his  want  of  j*owcr. 

The  minutes  of  a  corporation  are  not  evidence  of  an  agreement  allegO'J  to 
have  been  made  by  the  stockholders  as  individuals,  and  not  intended  to 
bind  the  corporation. 

The  object  of  an  i:*suo  out  of  chancery  to  be  tried  by  a  jury  is  to  inform  the 
conscience  of  the  Chancellor,  and  it  is  his  province  to  determine  what 
evidence  shall  be  read  before  the  jury. 

The  action  of  the  Chancellor  on  the  verdict  is  a  matter  resting  in  his  dis- 
cretion, and  is  not  Hubject  to  review  in  the  appellate  court. 

Where  twenty>onc  out  of  thirty -seven  stockholders  of  a  railroad  company 
sign  and  deliver  a  bond  for  the  payment  of  §35,000  to  three  of  their  ow^^;^ 
number,  and  it  appears,  upon  the  face  of  the  instrument,  that  the  boc^^^ , 
was  to  be  binding  upon  such  as  should  sign  it,  and  that  each  should  \^k.^ 
come  responsible  when  and  as  he  signed  it,  parol  proof  is  not  admisai'^-^ 
to  show  that  it  was  not  to  be  binding  on  any^  until  all  the  8tockhol<3L^^ 
had  signed  it. — Per  VREDENBURan,  dissenting. 

A  bond  in  the  following  words — "We,  John  Black,  Thomas  Haines,  C^  ^Sm 
naming  nineteen  others,)  stockholders  in  the  Delaware  and  Atlantic  ftrC  x 
road,  send  greeting :  Whereas  the  Delaware  and  Atlantic  Railroad  CIT«7 
pany  borrowed  of  John  Black  and  (two  others)  $35,000,  and  whereai^     "v 
whose  names  are  hereunto  subscribed  and  seals  affixed,  have  agreed  "^^r'il 
the  said  Black  and  others  that  in  case  the  corporate  property  shoaled     ^^ 
to  pay  said  $35,000  and  interest,  so  that  a  loss  or  deficiency  should  I2  ^fh 
pen,  that  in  that  event  each  of  us  and  each  of  them,  the  said  Blaclc  £bxx^ 
others,  shall  sustain  an  equal  portion  of  said  loss,"  expresses  upon  its  l^^v 
that  each  should  become  responsible  when  and  as  he  signed  it,  ttn<.l  <■  ■'^' 
eludes  parol  proof  that  none  were  to  be  responsible  until  all  the  stocA'- 
holders  of  the  company  had  signed  it. — Per  VBEDEsrsuBaH,  dissenting. 

Browning  and  Halsiedj  for  appellants. 

Vroom  and  Aiiomey  General^  for  respondents. 

i 
The  opinion  of  the  court  was  read  by  Judges  Wheij- 

LEY  and  Ogdex. 

Whelpley,  J.    The  amount  of  money,  rather  than  the 
difficulty  of  the  questions  involved  in  this  cause,  invests  it 
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'^'ith  more  than  ordinary  interest.  Were  it  otherwise,  I 
should  be  content  to  east  my  vote  without  attempting  to 
Assign  reasons  for  it. 

Without  designing  an  elaborate  examination  of  the 
W  or  evidence,  I  will  proceed  briefly  to  mention  some 
^f  the  many  reasons  which  have  determined  me  to  cast 
^iy  vote  for  the  aflirmance  of  this  decree.  Jy 

The  respondents  rest  their  case  upon  a  single  point- 
that  the  covenant  of  the  defendants,  upon  which  their 
/rability  depends,  was  never,  in  the  legal  sense  of  the 
H'oi-d,  delivered  to  the  complainants,  and  that  for  that 
^e«son  it  never  had  any  legal  vitality  though  signed  by 

U  ntil  an  instrument  under  seal  is  delivered  by  those 
^  <:>  sealed  it,  or  with  their  consent,  it  has  no  legal  ope- 
•^  iczm  as  a  deed ;  delivery  is  essential  for  that  purpose.  It 
'^  ^t  go  into  the  hands  of  the  grantees  or  covenantees  by 
^  ^  consent  of  the  grantors  or  covenantors ;  possession 
^Sl  Viired  by  force  or  finding,  or  in  any  other  mode  than 
S^     t  he  full  consent  of  the  party  to  be  bound,  is  ineffectual. 

■t  ^1  the  absence  of  all  evidence  to  the  contrary,  mere  j| 
'^^ Session  of  a  complete  instrument  by  the  grantee  is  f 
^Qicient  evidence  of  a  lawful  delivery.  "/ 

^^ere  tradition  of  a  sealed  instrument,  even  to  the  party 
^^    xvhose  favor  it  is  drawn,  does  not  necessarily  in  all 
^^^^es  make  it  a  deed.    A  deed  complete  in  form,  signed 
^ud  sealed,  may  be  handed  to  the  party  for  inspection. 
^^  he  should  refuse  to  return  it,  and  claim  that  the  mere 
^^aditiou  of  the  paper  so  executed  was  a  legal  delivery,  he 
^uld  not  hold  it.    The  answer  would  be^  that  the  tradi- 
tion, although  to  the  party,  was  not  a  delivery  of  the 
paper  as  a  deed.    It  was  not  a  final  parting  with  the 
(custody  of  the  paper.   A  taking  under  such  circumstances 
would  be  a  tortious  taking*     Trover  would  lie  for  the 
paper.    It  would  be  a  mere  lending  of  the  paper,  not  a 
delivery.     So  if  the  party  to  be  bound  suffer  the  paper  td 
go  into  the  hands  of  a  third  person,  with  authority  to  de^ 
Vol.  n,  2  q 
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liver  it  in  case  certain  conditions  are  complied  with,  a 
transfer  of  the  paper  without  compliance  with  the  condi- 
tions is  no  delivery  for  want  of  authority  in  the  agent  to 
do  the  act.  It  is  the  duty  of  the  party  thus  accepting  a 
tradition  of  the  instrument  to  see  to  it  that  the  agent  in 
the  act  of  transfer  is  authorized  to  do  it,  unless  he  be  the 
party's  general  agent.  If  the  instrument  be  once  de- 
livered to  the  party  who  on  its  face  is  entitled  to  it,  it 
becomes  eo  insianii  a  deed.  No  agreement  in  conflict  with 
the  plain  tenor  of  the  deed  is  permitted  to  be  proved — to 
show  that  its  operation  as  a  deed  is  to  depend  upon  the 
performance  of  some  condition  subsequent. 

I  fully  concur  in  the  clear  and  learned  opinion  of  Horn- 
blower,  C.  J.,  in  The  State  Bank  v.  Evans^  and  that  of 
Chancellor  Kent,  in  his  Commentaries,  4  Kent  454,  that 
the  distinction  between  a  delivery  of  the  instrunsent,  as 
the  deed  of  the  party  to  a  third  person  as  agent  to  be 
delivered  to  the  grantee  upon  the  happening  of  some  con- 
tingency or  the  performance  of  a  condition,  and  a  de- 
livery of  the  instrument  as  an  escrow,  to  take  eftect  as  a 
deed  upon  such  contingency  happening  or  condition  per- 
formed, is  too  subtle  and  evanescent  to  control  so  common 
a  transaction. 

In  the  one  case,  the  sealed  instrument  is  handed  to  the 
agent  complete,  so  far  as  execution  is  concerned,  that  is 
signing  and  sealing,  and  so  it  is  in  the  other.  In  neither 
case  is  the  party  bound  by  it  until  the  contingency  hap- 
pens or  condition  performed.  In  neither  case  is  it,  in 
the  full  legal  sense  of  the  term,  the  deed  of  the  party.  In 
both  cases  it  is  not  the  deed  of  the  party,  because  it  has 
not  come  into  the  possession  of  the  grantee,  or  if  it  has, 
without  the  consent  of  the  grantor.  In  both  cases  the 
grantor  has  done  nothing  more  than  consent  that  it  may 
go  into  the  final  possession  of  the  grantee  upon  terms 
complied  with.  It  seems  to  make  no  difference  in  what 
form  of  words  the  depositary  is  authorized  irrevocably  to 
transfer  the  possession  of  the  instrument  to  the  grantee. 
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What  different  legal  consequences  flow  from  the  words,  I 
deliver  it  as  my  deed,  to  be  handed  by  you  to  the  grantee 
upon  compliance  with  the  conditions,  or  the  words,  I 
hand  it  to  you,  and  authorize  you  to  utter  the  words  or 
to  do  the  act,  from  which  the  law  conclusively  infers  the 
utterance  of  the  words,  qui  facit^  per  alium  facil  per  se. 
The  conclusive  act  is  the  authorized  traditions  of  a  com- 
plete instrument;  that  constitutes  a  delivery — nothing 
else  does.  The  case  of  Ecans  v.  The  State  Bank  has  stood 
for  twenty-five  years  as  the  settled  law  of  this  state.  It 
accords  with  principle  and  the  weight  of  authority  and 
furnishes  a  plain  practical  rule  of  practice. 

I  do  not  perceive  that  any  practical  inconvenience  can 
result  from  this  doctrine.  The  power  to  transfer  the  cus- 
tody of  the  paper  seems  just  as  irrevocable,  if  made  so  by 
the  grantor,  in  the  one  case  as  the  other.  If  it  be  a  con- 
veyance of  lands,  no  title  will  pass  until  the  contingency 
happens  or  the  condition  is  performed.  I  do  not  think  it 
necessary  to  review  the  cases  cited  in  the  opinion  of  the 
Chancellor  or  on  the  argument. 

Although  the  custody  and  possession  of  a  complete 
instrument  under  seal  by  the  grantee,  covenantee,  or 
obligee  is  suflicient  evidence  of  delivery,  if  not  overcome 
by  proof  that  the  grantee  came  improperly  into  posses- 
sion of  it  in  ordinary  cases,  yet  where  the  proof  is  clear 
that  the  final  transfer  to  the  party  was  not  to  be  made 
unless  certain  terms  or  conditions  \<'ere  complied  with, 
the  law  puts  the  party  claiming  its  benefit  to  the  proof  of 
compliance.  The  power  to  transfer  is  subject  to  the  per- 
formance of  a  condition  precedent,  which  must  be  proved, 
aud  is  not  to  be  inferred  from  the  unexplained  possession. 

It  is  a  question  of  agency,  and  the  power  <3^f  the  special 
agent  to  do  the  act  must  be  shown.  Story  oh  Agency  126 ; 
Paley  on  Agency  194 ;  3  Kent's  Com.  620,  4th  ed. 

The  power  of  an  agent  to  do  an  act  is  not  to  be  inferred 
from  the  act  alone  by  him  as  such ;  the  power  and  its 
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extent  must  be  shown  either  by  direct  or  circumstantial 
evidence. 

The  question  of  fact  to  be  decided  by  this  court  upon 
the  evidence,  attaching  such  weight  to  the  finding  of  the 
jury  upon  the  issue  ordered  by  the  Chancellor  to  inform 
his  conscience  as  upon  the  evidence  before  them  it  may 
seem  to  merit,  is,  did  the  covenant,  signed  and  sealed  by 
the  persons  whose  names  appear  upon  it,  ever  pass  into 
the  possession  of  the  complainants  finally  and  absolutely 
by  their  authority.  If  the  complainants  have  established 
this  fact  they  are  entitled  to  a  decree  for  the  performance 
of  it ;  if  not,  the  bill  must  be  dismissed. 

As  the  covenant  is  perfect  on  its  face,  and  is  in  the 
actual  possession  of  the  complainants,  the  only  question 
seems  to  be,  did  it  come  to  their  possession,  there  to  re- 
main by  the  consent  of  the  covenantors  ? 

Upon  the  principles  stated,  this  depends  upon  the 
single  question,  was  its  delivery  to  the  complainants — I 
use  the  term  in  its  full  technical  sense-.— forbidden  unless 
all  the  stockholders  of  the  Delaware  and  Atlantic  Railroad 
Company  executed  it? 

It  is  obvious  that,  as  all  the  stockholders  did  not  sign 
and  seal  it  at  the  same  time,  and  as  it  was  carried  about 
by  difterent  persons  to  obtain  signatures,  that  the  liability' 
of  those  who  did  sign  and  seal  it  could  be  prevented  from 
attaching  at  the  moment  of  execution  only  by  a  declara- 
tion by  those,  or  some  of  those  who  signed,  that  it  should 
not  bind  them  unless  all  signed  and  sealed  it ;  that  was  a 
declaration  that,  as  to  them,  the  instrument  was  incom- 
plete, unexecuted,  until  all  signed  and  sealed  it.  If  it 
was  so  to  be  considered,  such  a  declaration  could  not 
have  been  intended  to  limit  their  liability  upon  a  com- 
pletely executed  and  delivered  instrument,  but  as  a  decla- 
ration, that  until  that  was  done  the  covenant  was  not 
executed,  and  was  therefore  unsusceptible  of  delivery,  and 
not  to  be  delivered. 

This  is  the  precise  issue  made  by  the  blU  and  answer 
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stripped  of  the  verbiage  rendered  necessary  by  the  double 
meaning  of  the  term  delivery^  signifying,  as  a  popular 
word,  mere  tradition,  and  in  legal  phraseology  meaning 
WiQ  final  absolute  transfer  to  the  yrantec  of  a  complete  legal 
instrument  sealed  by  the  grantor,  covenantor,  or  obligor. 
This  is  what  the  complainants'  bill  means  when  it  states 
that  the  defendants  did  make,  execute,  enter  into,  and 
"  deliver  "  the  covenant.  So,  also,  the  defendants'  answer 
means  the  same  thing  when,  instead  of  denying  in  strict 
legal  terms  the  delivery  of  the  instrument,  it  states  the 
acts  antecedent  to  and  attending  the  transfer,  avoiding 
the  denial  of  a  legal  proposition  composed  of  blended 
facts  and  law  for  the  purpose,  proper  in  itself,  of  refrain- 
ing from  swearing  to  a  conclusion  of  law,  and  therefore 
using  the  term  deliver  in  its  popular  sense,  as  signifying 
transfer  of  possession.  It  states  that  the  agreement,  when 
executed  by  those  who  did  so,  was  executed,  that  is  signed 
and  sealed,  subject  to  an  express  understanding  that  it 
was  to  be  executed  by  all  the  stockholders  of  the  com- 
pany, and  that  the  same  was  not  to  be  obligatory  atid 
binding  on  such  as  dirl  execute  until  it  was  so  executed 
by  the  other  stockholders,  and  denies  that  the  covenant 
ever  was  or  could  have  been  delivered  as  a  binding  instru- 
ment, until  the  other  stockholders  executed  the  same. 
Laying  aside  all  mere  logomachy,  this  is  a  clear  and  full 
denial  of  two  things. 

1.  That  the  instrument  ever  was  completely  executed 
as  intended  by  the  parties. 

2.  That,  as  a  consequence,  there  was  no  legal  delivery 
— a  denial  of  legal  delivery.  That  all  were  to  execute, 
and  did  not  so  do,  a^e  stated  as  showing  that  there  was 
no  legal  delivery. 

The  facts  are  stated,  leaving  the  court  to  determine 
upon  them  the  question  of  legal  delivery.  The  answer 
further  states,  that  many  of  those  who  did  sign,  as  well  as 
those  who  refused,  were  urged  to  execute  on  the  special 
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ground  that  the  same  was  to  be  biDdiDg  ou  those  who  did 
execute  only  in  the  event  of  its  execution  by  all. 

For  such,  a  purpose  it  is  clear  that  such  evidence  is 
admissible.  Its  object  and  design,  as  well  as  effect,  do 
not  contravene  the  rule  excluding  parol  evidence  from 
varying  the  terms  of  a  written  contmct.  It  was  to  show 
that  the  instrument  was  incompletely  executed;  never 
had  any  existence  as  a  deed,  not  to  atter  the  meaning  of  a 
single  sentence,  or  add  or  take  away  a  single  provision. 

Who  were  to  sign  it  did  not  appear,  except  by  those 
who  did.  On  its  fece,  it  does  not  declare  who  were  to 
sign  it.  That  may  be  proved  by  parol. 
'^  Nor  is  it  necessary,  to  support  thi6  defence,  to  show 
that  the  complainants  were  parties  consenting  to  such  an 
agreement.  If  those  who  signed  it  limited  the  power  of 
the  agent  who  procured  the  signatures  to  deliver  it,  by 
declaring  that  they  would  uot  be  bound  unless  all  signed, 
it  makes  no  difference  whether  the  agent  ever  communi- 
cated that  limitation  to  the  complainants  or  not.  Ko  prin- 
ciple of  law  is  better  settled  than  that  one  who  claims 
through  a  special  agent  takes  the  risk  of  his  want  of 
power.  It  does  uot  appear,  by  the  evidence,  who  handed 
the  instrument  to  the  complaioants,  nor  how  they  came 
into  possession  o£  it. 

It  would  seem,  by  tluj  minutes  of  the  company,  to  have 
bee»  in.  some  way  considered  as  in  custody  of  the  com- 
pany^ Thd  minutes  of  February  23d,  1885,  say  that  a 
new  bond  was  presented  by  the  secretary,  for  the  purpose 
of  effecting  the  aibresaid  loan,  signed  by  a  number  of  the 
stockholders.  John  Black  and  Benjamin  Jones  under- 
took to  effect  the  said  loan  in  conjunction  with  Jeseph 
Smith,  and  to  report  at  next  meeting.  At  the  next  meet- 
ing, John  Black  reported  the  loan  in  Philadelphia  had 
been  made,  and  the  money  ready.  Neither  of  these 
minutes  speak  of  the  transfer  of  the  covenant  or  bond 
and  mortgage  to  Black,  Smith,  and  Jones.  This  &ct 
renders  it  unnecessary  to  decide  whether,  if  an  agent  of 


NOVEMBER  TERM,  1860.  46S 


Black  V.  Shreve. 


the  defendants,  with  instructions  not  to*  deliveir  unless  tlie 
signatures  were  all  obtained,  had  delivered  it  without 
making  the  limited  character  of  his  power  known  to  the 
complainants,  and  they  had  taken  it  in  good  faith  without 
notice,  the  defendants  would  have  been  held.  No  such 
delivery  is  shown,  and  in  consequence  the  complainants 
cannot  claim  the  protectiojy^f  bona  fide  holders  of  such  an 
instrument.  AH  this  assu^mes  the  execution  upon  condi- 
tion  by  all  who  did  execute ;  for  that  essentially  alters  the 
position  of  the  case  upon  the  point,  who  is  to  take  the 
burthen  of  proof,  the  plaintiiid  of  actual  transfer,  as  a 
complete  instrument,  or  the  defendants,  of  the  negative? 

In  considering  the  last  question,  upon  which  the  de- 
cision of  this  case  turns,  whether  the  instrument  was  ever 
executed  by  all  those  who  were  to  execute  it,  and  there- 
fore capable  of  delivery,  it  is  not  my  object  to  attempt 
to  exhaust  the  evidence  in  framing  an  argument  to  show 
that  it  never  was  so  executed,  and  to  answer  the  able  and 
ingenious  arguments  of  the  appellants'  counsel.  In  at- 
tempting so  to  do,  perhaps  I  should  satisfy  neither  them 
or  myself.  I  wish  to  give  some  of  the  reasons  in  the 
general,  rather  than  in  detail,  for  the  vote  which  I  shall 
give  for  affirming  the  decree. 

Waiving,  for  the  present  at  least,  the  effect  of  the 
verdict  of  the  jury,  I  have  come  to  the  conclusion 
that  the  instrument  was  never  executed  by  all  who 
were  to  execute  it;  that  some,  at  leas^  executed  under 
the  express  condition  that  all  the  stockholders  were  to 
do  so ;  that  the  covenant  is  joint  and  entire,  and  if  the 
instrument  is  null  as  to  some,  it  is  so  as  to  all. 

1.  The  allegation  of  defendants'  answer,  that  before  the 
covenant  was  executed  by  any,,  there  was  an  agreement  as 
to  who  should  execute  it,  and  that  it  was  to  be  by  all,  is 
in  the  highest  degree  probable. 

I  cannot  believe  that  those  who  had  an  inconsiderable 
interest  in  the  stock  of  the  company  would  ever  agree  to 
guaranty  the  payment  of  so  large  a  sum  as  835,000,  to  be 
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paid  by  them  equally,  unless  they  kuew  who  were  to  be 
jointly  bound  with  them;  and  if  some  were  willing  to  do 
80,  that  all  those  who  signed  were  willing.  I  have  equal 
difficulty  in  believing  that  the  complainants  would  be 
willing  to  take  the  guari^nty  of  any  number,  no  matter 
how  small.  There  must  have  been,  from  the  very  nature 
of  the  case,  a  preliminary  agreement  fixing  who  should 
sign  and  be  bound. 

The  complainants  have  no  answer  to  make  to  the  ques- 
tion, who  made  the  agreen^ent  to  be  bound  by  signing 
such  a  covenant?  Their  bill  seta  forth  no  preliminary 
agreement  to  the  act  of  execution;  they  say  the  persons 
who  signed,  naming  them,  made,  executed,  and  delivered 
the  agreement.  The  allegation  of  their  counsel  and  the 
evidence  discloses  no  meeting  at  which  the  parties  who 
did  execute  decided  to  sign  it  separate  from  the  others, 
or  any  meeting  of  the  subscribers  at  which  those  who 
signed  consented  that  application  for  signatures  might  be 
suspended,  and  that  they  who  had  signed  would  under- 
take the  whole  burthen* 

Their  ease  must  rest  upon  the  simple  allegation^  that 
those  who  did  sign,  by  that  act,  each  for  himself  at  the 
the  time  of  signing,  agreed  alone  to  bear  the  burthen,  so 
far  as  he  was  concerned,  no  matter  who  might  refuse  to 
share  it  with  him.  If  there  was  no  preliminary  or  subse- 
quent agreement,  I  see  no  escape  from  this  predicament. 

The  mode  in  which  it  was  signed  makes  this  manifest. 
When  presented  by  the  secretary  at  the  meeting  of  the 
2oth  of  February,  1835,  the  minutes  and  the  evidence 
both  say  it  was  signed  by  a  nmnber  of  the  stockholders. 
It  was  not  complete  then  ;  no  one  was  bound,  unless  the 
act  of  signing  bound  him  absolutely.  A  committee  was 
appointed  to-  carry  it  round,  consisting  of  Chalkley  At- 
kinson and  Dr.  Dakin,  to  get  their  signatures.  Did  any 
one  except  the  last  one,  and  did  he  even,  know  when  it 
was  completely  executed  ? 

The  history  of  the  execution  of  such  a  paper  shows 
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that  the  very  mode  in  which  the  signatures  were  ob- 
tained contemplated  either  a  previous  action  or  subse- 
quent assent  of  the  signers,  defining  the  extent  of  their 
liability,  so  far  as  it  depends  on  the  number  of  signers. 

The  theory  of  the  defendant  is,  to  ray  mind,  utterly 
incredible ;  business  of  that  magnitude  and  importance 
never  could  have  been  so  transacted. 

2.  The.  answer  of  the  defendants,  setting  up  the  agree- 
ment as  to  parties  who  were  to  execute,  is  strictly  re- 
sponsive to  the  bill  and  evidence  for  them.  A  moment's 
consideration  of  the  case  will  make  this  apparent.  The 
bill  charges  that  the  agreement  was  delivered  as  well  as 
executed.  We  have  already  seen  that  delivery  means 
something  more  than  mere  tradition  of  the  paper;  the 
statement  is  of  a  full  technical  delivery  of  the  instrument 
in  a  complete  state,  final  and  conclusive.  If  the  answer 
admitted  that,  and  set  up  matter  to  avoid  it,  such  matter 
would  be  irresponsive.  It  does  not  admit  any  legal  de- 
livery, on  the  contrary  denies  it,  without  even  admitting 
that  the  complainants,  by  any  transfer,  acquired  the  legal 
possession  of  the  instrument.  The  facts  stated  show,  if 
true,  conclusively  that  there  was  no  delivery,  even  if  there 
was  an  unauthorized  tradition  of  the  paper  to  the  com- 
plainants. 

The  answer  does  not  attempt  to  avoid  a  full  delivery  by 
matter  admitting  it  to  have  taken  place,  but  by  matter 
utterly  inconsistent  with  any  delivery.  The  answer  is 
entitled  to  all  the  weight  to  which  any  answer  can  be  en- 
titled. 

3.  The  evidence  of  Chalkley  Atkinson,  John  Gibbs, 
and  Thomas  Haines. 

Atkinson,  in  particular,  swears,  most  unqualifiedly, 
that  the  agreement  was  to  be  signed  by  all  the  stock- 
holders, lie  says  he  took  the  paper  round,  and  that  all 
to  whom  he  applied  were  informed  that  it  was  to  be 
signed  by  all  the  stockholders;  that  he  got  several  to 
sign  it.    Upon  this  point  he  was  not  cross-examined ;  he 
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eays  it  was  the  present  covenant,  not  the  one  first  pre- 
pared. I  can  see  no  good  reason  for  supposing  that  he 
has  confounded  one  paper  with  another,  for  he  has  signed 
it  himself.  I  do  not  rely  upon  the  evidence  of  John 
Gibbs;  there  is  enough  without  it  to  satisfy  my  mind. 
The  testimony  of  William  Irick  is  entitled  to  much  weight; 
he  says  that  Joseph  Smith  told  him,  on  one  or  two  occa- 
dions,  that  Joh/i  Black  had  deceived  him  by  signing  a 
bond,  by  stating  that  all  the  stockholders  were  to  sign  it 
This  was  about  the  time  the  loan  was  made.  The  evidence 
of  Mr.  Emley,  that  Joseph  Smith  complained  to  him  of  John 
Black ;  that  he  came  to  him  with  the  bond,  stating  that 
the  rest  were  to  sign , it  also,  and  that  he  signed  it;  also 
he  complained  that  the  rest  had  not  signed. 

This  shows  not  only  the  agreement,  but  that  one  of  the 
complainants  knew  it  at  the  time,  and  that  he  and  Black 
were  parties  to  it. 

The  signing  of  the  paper  was  not  a  corporate  act ;  it 
could  not,  nor  was  intended  to  bind  the  corporators  as 
such.  For  this  reason,  I  think  the  minutes  of  the  com- 
pany are  not  competent  evidence  of  any  agreement  made 
by  the  stockholders  as  individuals,  and  not  intended  to 
bind  the  corporation.  They  could  not  bind  all  to  sign  by 
any  resolution,  nor  exempt  any  by  the  same  mode.  AVhat 
took  place  at  these  meetings  must  be  proved  orally,  and 
then  can  affect  only  those  present  and  consenting. 

The  evidence,  or  the  outlines  of  it,  as  given  in  the  re- 
port of  Justice  Potts,  is  not  before  us,  except  collaterally, 
to  be  used  in  determining  what  weighty  is  to  be  given  to 
the  verdict.  It  was  not  before  the  Chancellor  as  evidence 
in  the  cause  upon  the  final  hearing. 

Among  the  many  arguments  pressed  with  great  power 
by  the  counsel  of  the  appellants,  I  was  at  first  inclined  to 
attach  much  importance  to  the  fact,  that  the  complainants 
had  advanced  the  money,  and  must  have  done  so  on  the 
faith  of  the  covenant,  and  that  this  was  persuasive  evi- 
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deDce  that  it  had  been  duly  executed  and  delivered.  I 
am  now  satisfied  that  it  is  not  of  much  probative  force. 

The  complainants  may  have  supposed  that  n  covenant, 
executed  under  the  circumstances  disclosed  by  the  evi- 
dence, bound  the  parties  acting  upon  the  legal  principles 
asserted  by  their  counsel  upon  the  argument,  or  they 
may  have  believed,  what  the  evidence  shows  they  stated 
to  some  of  the  stockholders  to  induce  them  to  sign  it, 
that  the  property  and  resources  of  the  company  were 
sufficient  to  indemnify  them  for  the  advance.  It  is  charity 
to  suppose  they  believed  what  they  stated  to  some  of  the 
minor  stockholders.  Nor  do  I  attach  much  importance 
to  the  phraseology  of  the  covenant  at  its  commencement, 
when  defining  the  parties,  nor  to  the  difference  between 
the  old  and  new  agreement  in  verbiage  and  provisions. 
I  mention  these  merely  to  show  that  I  have  not  failed  to 
consider  them. 

As  I  have  come  to  my  conclusion  in  this  case  without 
relying  upon  the  verdict  of  the  jury,  it  is  not  necessary 
that  I  should  express  any  opinion  upon  the  questions  per- 
taining to  that  issue  discussed  so  earnestly  by  counsel.  I 
entirely  concur  in  the  view  expressed  by  the  Chancellor 
as  to  the  power  of  the  court  to  award  such  an  issue  as  to 
its  control  over  the  framing  of  it,  as  to  the  admission  of 
evidence  upon  the  trial.  It  is  the  exclusive  province  of 
the  Chancellor  to  determine  what  evidence  shall  be  read, 
and  what  not.  It  is  the  law  of  the  court,  on  an  applica- 
tion for  a  new  trial,  and  the  effect  of  the  verdict  when 
rendered,  that  he  may  decide  in  accordance  with  it  or 
against  the  finding.  The  whole  object  of  such  an  issue  is 
to  inform  the  conscience  of  the  court.  His  action  on  that 
issue  and  the  finding  was  a  matter  resting  entirely  in  dis- 
cretion, and  not  subject  to  review  in  the  appellate  court. 
This  court  possesses  no  power  to  award  such  ajn  issue,  or 
to  reverse  the  proceedings  and  remand  the  cause  with  any 
such  directions ;  our  duty  is  to  rehear  the  case  upon  the 
evidence  and  proceedings,  as  they  stood  before  hearing, 
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unless  he  refused  to  admit  legal  evidence  to  be  taken.  If 
illegal  evidence  was  heard  by  him,  he  must  overrule  it 
here ;  if  legal  evidence  was  overruled,  we  must  hear  it, 
if  the  witness  has  been  examined  and  the  depositions  are 
here. 

But  if  we  had  the  power  to  review  the  exercise  of  his 
discretion  in  refusing  a  new  trial,  it  was  exercised  rightly 
by  him.  The  main  reason  assigned  for  a  new  trial  was, 
that  the  issues  were  not  properly  made  up.  I  think  they 
were,  for  the  reasons  assigned  by  him. 

And  that  the  evidence  of  John  Black  was  not  received. 
As  the  issue  was  made  up  to  get  the  opinion  of  a  jury 
upon  the  case  as  it  stood  before  him,  he  could  have  di- 
rected that  it  should  be  heard  upon  the  evidence  as  it 
appeared  in  the  depositions,  and  have  prohibited  the  in- 
troduction of  other  testimony.  Black  had  not  been 
oftered  as  a  witness  before  him  or  examined  when  he 
heard  the  cause.  It  was  discretionary  with  him  to  per- 
mit him  to  be  examined  or  not,  when  offered,  after  he  had 
himself  rested  his  cause  in  chancery,  and  asked  the  opin- 
ion of  the  court  upon  the  evidence  as  it  stood.  He  was  a 
competent  witness  in  the  Court  of  Chancery  under  the 
act  of  1856,  Ifix.  Dig.  887.  I  have  shown  that  the  answer 
was  responsive  to  the  bill. 

The  proceeding  before  Justice  Potts  at  the  Burlington 
circuit,  as  appeared  by  the  record,  was  strictly  legal  in 
form ;  it  was  a  common  law  issue,  to  be  tried  according 
to  the  rules  of  law,  except  where  otherwise  ordered  by  the 
Chancellor.  Nor  was  it  of  an  equitable  character  in  sub- 
stance. No  equitable  relief  was  sought  by  it.  It  was  not 
so  either  in  form  or  substance.  It  is  a  complete  confu- 
sion of  terms  to  call  it  a  proceeding  of  an  equitable  nature. 
How  can  a  suit  be  of  an  equitable  nature  which  is  so 
neither  in  form  or  substance  ?  It  was  ordered  by  a  court 
of  equity ;  but  nevertheless  it  was  a  trial  at  law.  The 
statute  was  passed  to  permit  a  complainant  or  petitioner, 
when  suing  as  such  in  the  suit  or  proceeding  in  which  be 
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appeared  as  such,  to  be  sworn  as  a  witness  in  a  certain 
case.  It  was  not  designed  to  control  the  trial  of  a  feigned 
issue :  that  is  a  proceeding  which,  the  legislature  have  not 
regulated ;  it  is  the  creation  of  a  court  of  equity.  No 
statute  should  be  held  to  apply  to  it,  unless  it  does  so  in 
express  terms. 

It  is  of  great  importance  to  preserve  the  power  of  the 
court  over  such  an  issue  untrammelled.  The  suit  was 
neither  equitable  in  form,  in  substance,  or  effect  It  was 
not  by  bill  or  petition.  It  was  in  fortn  an  action  for  a 
wager ;  no  equitable  relief  was  asked  by  it ;  the  verdict, 
Tvhen  rendered,  was  nothing  but  a  finding  that  the  plain- 
tiff had  not  made  out  his  assertions,  and  had  lost  the 
money  wagered — was  not  entitled  to  the  9200.  The  effect 
of  it  was  not  to  grant  any  equitable  relief-->it  was  mere 
evidence  on  the  final  hearing. 

I  am  fortified  in  my  conclusion  in  this  case  by  the  find*- 
ing  of  the  jury.  They  had  before  them  more  evidence 
favorable  to  the  complainants  than  the  Chancellor  had  on 
the  final  hearing.  No  corruption  or  partiality  was  charged 
against  them.  It  is  the  opinion  of  twelve  unbiased  men,  - 
otrmi  ezceptione  majoreSj  upon  the  very  question  presented 
for  decision.  It  is  entitled  to  consideration,  and  in  a 
case  of  doubt  ought  to  turn  the  scale  already  inclined 
against  the  complainants,  though  the  evidence  should  not 
thoroughly  satisfy  our  minds.  The  more  I  see  of  juries 
and  their  verdicts  the  more  1  am  satisfied  that  it  is  the 
best  mode  of  determining  disputed  facts  ever  devised  by 
the  wit  of  man.  I  mean,  of  course,  where  the  jury  act  as 
fiiir  men,  uninfluenced  by  passion  or  prejudice. 

The  verdict  is  the  average  judgment  of  twelve  men  on 
the  disputed  point.  One  mind  is  apt  to  go  astray  in  its 
conclusions,  unless  checked  and  moderated  by  the  views 
of  some  other,  who  looks  at  the  question  from  another 
station  seeing  it  in  another  light,  and  having  attended  to 
another  part  of  the  subject  perhaps  overlooked  by  the 
other.    Again,  this  case  was   three  times  laboriously 
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argued  on  the  merits  before  the  Chancellor,  and  earefnlly 
considered  by  him.  Although  this  is  a  court  of  appeal 
upon  the  whole  case,  hearing  it  de  novOy  yet  some  respect 
is  due  to  the  judgment  of  the  court  below  on  a  question 
of  fact,  at  all  events  where  the  law  and  evidence  do  not 
clearly  lead  us  to  a  contrary  conclusion. 

The  last  and  least  reason  having  any  operation  on  ray 
mind  is,  that  if  the  decree  be  affirmed,  the  loss  to  be  sus- 
tained by  the  failure  of  this  enterprise  will  fall  where 
natural  justice,  irrespective  of  the  agreement  of  the 
parties,  would  place  it — upon  its  principal  promoters— 
those  who,  in  the  period  of  its  apparent  success,  reaped 
its  substantial  benefits — for  whom  its  labors  were  ex- 
pended— whose  property,  large  in  extent  and  value,  was, 
by  means  of  it,  made  to  yield  such  increased  profits  as  to 
rob  the  final  catastrophe  of  all  its  terrors,  leaving  them 
with  the  loss  of  all  their  expenditure  in  original  stock 
and  in  this  loan,  it  would  seem  from  the  evidence,  not 
materially  worse  oflT  than  if  they  had  not  so  invested  the 
money.  To  me  all  these  parties  are  strangers,  and  I  came 
to  the  consideration  of  the  case  with  no  prepossessions  to 
be  removed  or  prejudices  to  be  overcome,  impressed  with 
the  magnitude  of  the  stake  subject  to  my  award.  I  have 
given  it  a  long  and  anxious  examination,  sincerely  desi- 
rous to  do  justice  according  to  the  principles  and  rules  con- 
trolling the  action  of  a  court  of  equity  in  the  last  resort; 
and,  as  the  result,  my  mind  has  settled  down  into  a  firm 
conviction  that  the  complainants'  case  cannot  be  sup- 
ported either  on  the  law  or  the  evidence,  and  that  the 
final  decree  appealed  from  should  be  affirmed. 

Ogden,  J.  The  amount  involved  in  this  issue,  the 
length  of  time  which  has  elapsed  since  the  bill  of  com- 
plaint was  filed,  the  graveness  of  the  questions  which  are 
presented,  and  the  great  industry  and  zeal  displayed  by 
counsel  upon  the  argument  before  this  forum  of  the  last 
resort,  invest  the  case  with  peculiar  importance^  and  de- 
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mand  for  it  the  fall  and  thorough  investigation  and  con- 
sideration of  the  court. 

The  appellants,  having  been  unsuccessful  in  all  theii^  . 
previous  applications  for  the  relief  sought  by  them,  still 
have  confidence  in  the  justness  of  their  claim;  and  they     , 
are  entitled  to  the  patient  examination  of  their  case  in 
this  ultimate  tribunal  uninfluenced  by  previous  results. 
Their  bill  of  complaint  was  filed,  on  the  11th  of  June,       y 
1846,   against  parties   who  signed  and  sealed  a  certain 
covenant  and  the  personal   representatives  of  such  of 
them  as  had  died.     It  prayed  for  a  discovery,  from  the         \ 
defendants  therein  named,  whether  certain  persons,  on 
the  2d  of  June,  1845,  were  solvent  and  able  to  pay  to  the         . 
complainants  proportionate  parts  of  a  loss  and  deficiency         \ 
alleged  in  the  bill  to  have  been  sustained  by  them  through 
a  loan  which  they  had  made  to  the  Delaware  and  Atlantic  \ 

Railroad  Company.     It  charged  that  the  defendants  were  v 

liable  to  them  for  contribution  by  virtue  of  their  cove- 
nant, dated  the  second  of  February,  1835;  and  it  further 
prayed  that  an  account  might  be  taken  of  what  was 
jointly  due  and  owing  to  them  upon  the  covenant,  and 
that  the  defendants  should  be  decreed  to  pay  their  respec- 
tive proportions  of  the  loss  or  deficiency  which,  according  J 
to  the  true  intent  and  meaning  of  the  covenant  and  upon  / 
the  principles  of  equity,  they  ought  to  pay.  ^ 

The  whole  merits  of  the  case,  as  contended  for  by  the 
complainants,  rest  upon  the  binding  eftect  of  the  cove- 
nant as  an  executed  contract,  they  insisting  that  it  is 
available  in  their  hands  as  plenary  evidence  of  an  exist- 
ing agreement,  entered  into  by  those  who  signed  it,  to 
bear  and  sustain  with  them  an  equal  portion  of  such  loss 
and  deficiency  as  might  result  from  making  the  loan ; 
and  the  defendants  insisting  that  the  paper  was  not  to  be 
delivered  as  a  binding  agreement  until  it  should  be  signed 
and  sealed  by  all  the  then  stockholders  in  the  Delaware 
and  Atlantic  Railroad  Company ;  and  that,  as  it  has  to  it 
the  signatures  of  only  twenty-one  out  of  thirty-seven  stock' 
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holders,  the  complainants  could  not  have  become  pos- 
sessed of  the  instrument  by  a  legal  delivery  of  it  to  them 
as  an  executed  contract.  The  final  hearing  was  had  be- 
fore the  Chancellor,  on  the  1st  day  of  July,  1858,  on  the 
bill,  answer,  proofs,  and  the  verdict  of  a  jury,  rendered 
upon  a  feigned  issue;  awarded  by  the  Chancellor,  on  his 
own  suggestion,  to  be  tried  in  the  Supreme  Court  by  ft 
jury  of  the  county  of  Burlington,  directing  them  to  io- 
quire  and  determine  whether  an  instrument,  bearing  date 
the  2d  day  of  February,  1885,  set  out  in  the  complainants' 
bill,  was  executed  by  the  parties  thereto  as  their  act  and 
deed  unconditionally,  or  upon  the  understanding  or  agree- 
ment that  the  same  should  also  be  executed  by  the  re- 
maining stockholders  of  the  Delaware  and  Atlantic  Rail- 
road Company  before  it  should  be  delivered  as  an  agree- 
ment binding  upon  the  subscribers;  and  whether  the 
same  ever  was  in  point  of  fact  legally  delivered  by  the 
parties  thereto,  or  by  their  authority,  to  the  said  com- 
plainants, or  either  of  them.  The  response  of  the  jury 
was,  that  the  agreement  was  signed  eonditionally^  upon  the 
understanding  and  agreement  that  it  should  not  be  de- 
livered as  binding  before  it  was  executed  by  all  the  stock- 
holders; and  that  it  never  was,  in  point  of  fact,  legally 
delivered  by  the  parties  thereto,  or  by  their  authority,  to 
the  complainants,  or  to  either  of  them.  The  Chancellor 
thereupon,  and  upon  a  full  consideration  of  the  whole 
case,  ordered  that  the  bill  of  complaint  should  be  dis- 
missed with  costs. 

The  petition  of  appeal,  dated  February  24th,  1859, 
which  should  contain  briefly  the  grounds  of  appeal,  states 
that  the  appellants,  complainants  below,  arc  aggrieved 
because  the  decree  adopts  and  is  founded  upon  the  pro- 
ceedings respecting  the  ftigned  issue,  in  which  the  Chan- 
cellor, in  his  interlocutory  decree  directing  the  issue,  also 
directed  that  the  bill  and  answer  filed  in  the  case  might 
be  read  in  evidence  by  either  party,  and  likewise  the  de- 
positions of  such  witnesses  as  had  theretofore  been  ex- 
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amined,  and  might  be  dead  or  incapable  of  attending 
from  sickness,  or  be  out  of  the  jurisdiction  of  the  court  at 
the  time  of  the  trial ;  and  because  the  decree  confirms 
the  verdict  of  the  jury  and  the  report  of  the  justice  before 
whom  the  issue  was  tried  at  the  circuit.  The  petition 
also  states  that  the  justice,  on  the  trial  at  the  circuit, 
admitted  illegal,  and  rejected  legal  evidence,  and  charged 
the  jury  contrary  to  law. 

It  further  alleges,  as  a  grievance,  that  the  Chancellor, 
on  the  coming  in  of  the  postea,  refused  to  grant  a  new 
trial  on  the  feigned  issue ;  and  that  he  also  refused  to 
grant  a  rehearing  before  himself;  and,  finally,  that  he  re- 
fused to  allow  the  complainants  to  be  sworn  or  examined 
to  disprove  the  allegations  contained  in  the  answer  of  the 
defendants. 

Having  the  general  grounds  of  appeal  thus  before  us, 
it  is  necessary  that  the  whole  cause  should  be  carefully 
examined,  so  that  we  may  correctly  adjudicate  upon  the 
rights  of  the  respective  parties. 

The  bill  of  complaint  states  the  incorporation  of  a  rail- 
road company,  at  the  time  of  filing  thereof  known  as  the 
Delaware  and  Atlantic  Railroad  Company,  its  organiza- 
tion, and  the  purpose  of  its  creation ;  that  the  company 
became  embarrassed  from  the  inadequacy  of  their  funds, 
which  were  insufficient  to  complete  their  road ;  and  that, 
on  the  9th  of  January,  1835,  at  a  general  meeting  of  the 
directors  and  stockholders  of  the  company,  held  upon 
personal  notice  given  to  each  one,  a  statement  of  the 
aftairs  and  finances  of  the  company  was  submitted  to 
them,  an  examination  of  the  state  and  condition  of  the 
road  was  made,  and  that  it  was  ascertained  that  the  com- 
pany was  largely  indebted,  and  that  the  sum  of  J9772  was 
then  estimated  as  a  sum  necessary  for  the  puFcliase  of 
rails  and  for  other  expenditures  which  would  be  required 
for  completing  tlve  road,  so  as  to  enable  it  to  fulfil  the 
objects  for  which  its  construction  had  been  undertaken, 
and  to  enable  the  company  to  derive  from  it  a  revenue. 

2r* 
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The  bill  proceeds  to  state  that  the  persons  there  assem- 
bled resolved  that  the  company  should  borrow  the  sum 
of  835,000,  which  sum  appeared  to  be  necessary  for  dis- 
charging their  indebtedness  and  for  completing  the  road; 
and  that  one  Ohalkley  Atkinson,  with  John  Black  and 
Benjamin  Jones  (two  of  the  complainants)  were  appointed 
a  committee  to  negotiate  the  loan  for  and  on  the  credit  of 
the  company,  who  subsequently,  on  the  28d  of  January, 
reported  to  a  second  general  meeting  of  directors  and 
stockholders  that  their  efforts  had  proved  utterly  unavail- 
ing ;  that  at  this  crisis  in  the  affairs  of  the  company,  the 
complainants  were  induced,  by  the  offer  of  the  bond  and 
mortgage  of  the  company,  and  especially  by  the  offer  of 
the  covenant  or  agreement  therein  afler  set  forth,  to  bor- 
row on  their  own  credit,  and  to  lend  and  advance  to  the 
company,  as  a  loan  to  and  for  their  use,  the  sum  of 
J85,000;  that  the  bond  of  the  company,  bearing  date  the 
second  day  of  February,  1835,  in  the  penal  sum  of  $70,000 
was  duly  executed  and  deKvered  to  the  complainants  for 
the  payment  of  the  said  loan  in  five  years  from  date,  with 
interest  payable    half-yearly;   and   that  a  mortgage  to 
secure  the  payment  of  the  bond  was  also  delivered  by  the 
company  to  the  complainants,  duly  executed  and  convey- 
ing all  the  lands  within  the  bounds  of  their  railroad. 

The  bill  then  states,  that  in  order  to  indemnify  the  com- 
plainants against  more  than  a  proportionate  part  of  any 
loss  that  might  arise  iti  consequence  of  the  mortgaged 
property  proving  insufficient  to  pay  the  said  debt,  and  in 
consequence  of  an  agreement  to  that  effect  made  pre- 
vious to  the  complainants  consenting  to  loan  the  money, 
which  mainly  induced  them  to  make  the  loan,  the  de- 
fendants named  in  the  bill  and  those  whom  some  of  them 
represent,  together  with  the  complainants,  all  being 
stockholders  in  the  company,  did  make,  execute,  enter 
into,  and  deliver  a  certain  covenant  or  agreement,  bear- 
ing date  the  2d  of  Februarj',  1835,  as  follows,  reciting  the 
instrument  in  writing  in  words,  &c.,  and  that  it  was  on 
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the  faith  and  security  of  the  said  coveDant  that  the  com- 
plainants were  induced  to  make  the  Joan,  and  without  it 
that  said  loan  could  not  have  been  obtained  from  them. 

It  is  further  set  forth  in  the  bill,, that  on  tlie  second  day 
of  June,  one  thousand  eight  hundred  and  forty-five,  after 
deducting  the  avails  of  a  sale  of  the  mortgaged  property, 
and  all  the  dividends,  proceeds,  and  profits  of  the  road 
which  came  to  the  hands  of  the  complainants,  there  re- 
mained a  balance  of  $54,552.89,  for  principal  and  interest 
due  and  payable  to  them,  as  a  loss  and  deficiency  upon 
the  sum  loaned  by  them  to  the  company. 

The  bill,  as  arpended,  charges,  that  on  the  said  second 
day  of  June,  1845,  when  the  loss  and  deficiency  were 
ascertained,  the  parties  to  the  covenant,  other  than  the 
complainants,  who  then  remained  solvent  and  able  to 
pay,  and  the  estates  of  such  other  parties  who  had  died, 
which  then  remained  solvent,  became  and  were  then,  and 
at  the  time  of  filing  the  bill,  liable  and  bound  to  bear  and 
sustain  the  loss  and  deficiency  equally  with  the  complain- 
ants, or  some  part  thereof. 

The  equity  of  the  bill  is  put  on  the  ground  that  the 
solvency  or  insolvency  of  the  surviving  parties  to  the  in- 
strument, and  of  the  estates  of  such  of  them  as  were 
deceased,  and  their  ability  to  pay  their  respective  propor- 
tions of  the  loss  and  deficiency,  was  a  fact  almost  always 
exclusively  in  the  knowledge  of  the  party  himself  or  of 
the  personal  representatives  of  his  estate,  and  was  not 
capable  of  proof  by  another  without  a  discovery  from  the 
parties  themselves,  severally  and  respectively,  and  from 
the  representatives,  respectively,  of  such  as  were  dead, 
and  also  on  the  ground  that  the  complainants  being  like- 
wise covenantors,  parties  in  the  instrument,  could  not 
sustain  an  action  at  law  upon  it. 

The  defendants,  in  their  answer,  admit  the  incorpora- 
tion and  organization  of  the  Delaware  and  Atlantic  Rail- 
road Company  and  their  financial  embarrassments;  they 
also  admit  the  several  general  meetings  of  the  directors 
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and  stockholders,  and  that  it  was  resolved  to  make  a 
loan  of  money  to  the  amount  of  $35,000,  and  that  tlie 
persons  named  in  the  bill  as  a  committee  reported  that 
the  money  could  not  be  procured  on  the  security  of  the 
road.  They  state,  as  an  extract  from  the  minutes  of  a 
meeting  of  the  stockholders,  held  on  the  23d  day  of  Jan- 
uary, 1835,  "that  it  was  resolved,  and  agreed  by  the 
stockholders,  that  John  Black,  Joseph  Smith,  and  Ben- 
jamin Jones  do,  by  their  joint  obligations,  get  the  sura  of 
$85,000 ;  and  that  they  have  a  mortgage  on  the  road  de- 
livered to  them }  and  that  the  remaining  stockholders  exe- 
cute a  joint  bond  to  the  said  persons,  so  loaning  the 
money,  as  security  to  them  in  case  of  any  losses  sustained 
by  said  loan,  each  one  to  bear  his  proportion  of  the  loss." 
It  is  further  stated,  in  the  answer,  that  on  the  2d  of  Feb- 
ruary, the  mortgage,  bond,  and  covenant  were  reported 
to  a  meeting  for  examination,  and  were  sanctioned  and 
adopted ;  that  the  bond  and  mortgage  were  then  executed 
and  delivered ;  but  that  the  covenant  to  indemnify  was 
not  then  executed  and  delivered  by  the  stockholders  of 
the  company,  a  part  of  whom  only  were  present  at  the 
meeting;  that  at  a  subsequent  day  or  days,  a  covenant  of 
the  geneml  tenor  and  effect  of  the  one  set  out  in  the  biW^ 
dated  the  second  of  February,  was  executed  by  the  per- 
sons stated  in  the  bill. 

The  defendants  then  answering,  each  severally  for 
himself,  say  that,  as  well  at  the  time  of  the  passage  and 
of  the  entry  in  the  minutes  of  the  resolution  for  the  exe- 
cution of  the  covenant  and  agreement,  as  at  the  time 
of  the  execution  thereof,  it  was  exjvressly  understood  and 
agreed,  by  and  between  the  parties  thereto,  that  the  same 
was  to  be  executed  by  all  the  stockholders  of  the  com- 
pany, and  that  it  was  not  to  be  obligatory  and  binding 
on  such  as  did  execute  until  it  was  so  executed  by  the 
other  stockholders,  and  that  the  complainants  were  cog- 
nizant of  and  parties  to  the  agreement;  and  they  aver,  ia 
their  answer,  that  the  said  covenant  to  indemnify  never 
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was  and  never  could  have  been  delivered  as  a  binding 
agreement  until  the  other  stockholders  executed  the 
same ;  that  in  point  of  fact,  only  twenty-one  out  of  thirty- 
seven  stockholders  executed  it,  and  those  not  at  one 
time,  but  at  different  times;  and  that  many  who  did 
sign,  as  well  as  those  who  refused  to  sign,  were  urged  to 
execute  it  on  the  special  ground  that  it  was  to  be  only 
binding  on  those  who  did  execute  it  in  the  event  of  its 
execution  by  all. 

The  defendant,  John  Chambers,  the  holder  of  forty 
shares  of  the  stock,  in  the  answer  says,  that  he  objected 
and  utterly  refused  to  execute  the  paper,  until  he  was 
told  by  John  Black,  one  of  the  complainants,  that  all 
were  to  execute  it;  and  that  he  never  would  have  exe- 
cuted it  but  for  such  representation.  And  the  defend- 
ants,  in  their  answer,  insist  that  the  attempt  to  enforce 
the  agreement  against  them,  being  a  part  only  of  the 
stockholders,  is  unjust  and  fraudulent,  and  that  the  agree- 
ment is  not  in  law  or  equity  binding  ujK)n  any  of  them, 
but  as  to  them  is  utterly  void  and  of  no  effect. 

If  the  question  was  placed  on  the  bill  and  answers 
alone,  the  whole  case  of  the  complainants  would  necessa- 
rily fall,  because  the  answers  directly  contradict  the  most 
material  allegfition  of  the  bill,  to  wit,  that  the  covenant  to 
indemnify  was  entered  into  and  was  delivered  to  the  com- 
plainants as  a  subsisting  agreement. 

The  fact  of  its  being  in  the  custody  of  one  of  them 
could  not  shake  the  evidence  furnished  by  the  answers, 
inasmuch  as,  being  covenanting  parties  to  it  themselves 
by  their  signatures  and  seals,  they  would  have  as  much 
right  to  hold  it  until  perfected  as  any  one  of  the  defend- 
ants would  have.  The  complainants,  by  their  replica- 
tion, put  all  the  allegations  of  the  answers  in  issue,  and 
some  thirty-five  witnesses  were  sworn  and  examined  by 
the  parties. 

The  cause  was  first  argued  before  the  Chancellor,  in 
the  terra  of  February,  1856,  upon  the  bill,  answers,  depo- 
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eitions,  and  proofs ;  and  having  taken  time  for  exam- 
ination of  the  ease,  and  advisement  until  the  26th  day  of 
November  following,  the  Chancellor  then  directed  the 
feigned  issue  to  be  formed  in  the  Supreme  Court  to  try 
and  determine  upon  the  validity  of  the  covenant  as  an 
existing  binding  agreement,  whether  the  execution  of  the 
instrument  was  consummated  by  delivery. 

At  this  point  of  the  case  the  appellants  complain  of  the 
Chancellor,  and  say  that  he  had  no  right  to  transfer  the 
settlement  of  that  question  of  fact  to  a  jury.  The  prac- 
tice of  the  court  has  always  been,  in  the  exercise  of  ita 
discretion,  if  it  thinks  the  rights  of  the  parties  can  thereby 
be  more  certainly  and  satisfactorily  settled,  to  direct  a 
strongly  controverted  matter  of  fact  to  be  tried  in  a  court 
of  common  law  by  a  jury.  In  some  instances  it  has  been 
done  on  the  application  of  a  party,  and  in  others  on  the 
mere  motion  of  the  court,  in  order  to  relieve  its  own  con- 
science and  to  be  satisfied  by  the  verdict  of  a  jury  of  the 
truth  or  falsehood  of  the  facts  controverted. 

The  power  is  given  in  this  state  by  legislation,  found  in 
]}fixony  p.  92,  §  44,  and  it  has  been  recognised  in  several 
instances  here,  and  also  in  other  states.  1  Saxton  206, 
Miller  and  Stiger  v.  Wack  et  al. ;  1  Green's  Ch.  132,  TVenlon 
Banking  Company  v.  ^Voodrvff  et  al. ;  1  Johns.  Cases  436, 
Le  Gue7i  v.  Goirrneur  and  Kembley  6  Johns,  Ch.  255 ;  4 
Bkichford  116,  Kay  v.  JJonghiy. 

Although  the  power  exists  in  the  court,  its  discretion 
on  the  subject  should  be  sparingly  exercised.  It  seems 
to  me  that  the  agency  of  a  jury  was  eminently  proper  in 
the  case  before  us.  As  already  stated,  the  whole  merits 
depend  upon  questions  of  fact. 

If  the  rights  of  the  parties,  as  to  the  ratio  of  contribu- 
tion which  would  result  from  the  due  execution  and  de- 
livery of  the  covenant,  could  have  been  adjusted  and 
secured  without  the  aid  of  equity,  a  common  law  court 
would  have  been  the  appropriate  tribunal  for  settling  the 
whole  case;  and  hence  the  Chancellor  acted  wisely  in  re- 
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ferring  to  a  jury  the  finding  of  these  important  controlling 
facts,  whether  or  not  the  paper  was  signed  and  sealed 
unconditionally,  and  whether  it  ever  was  legally  delivered 
by  the  parties  thereto  to  the  complainants  before  he  at- 
tempted to  grant  the  relief  prayed  for  in  the  bill  of  com- 
plaint. 

A  concise  summary  of  the  practice  which  regulates  the 
power  and  discretion  of  the  court  in  calling  in  the  aid  of 
a  common  law  tribunal,  to  obtain  its  opinion  on  a  matter 
of  fact,  will  be  useful  in  testing  the  validity  of  the  re- 
maining objections  to  the  proceedings  which  were  had  in 
this  case. 

The  manner  of  the  proceeding  is  entirely  under  the 
control  of  the  court  of  equity.  It  will  often,  by  its  order, 
suspend  certain  of  the  rules  of  evidence  for  the  purpose 
of  aftbrding  facilities  for  the  trial  of  the  issue.  It  fre- 
quently will  direct  the  examination  of  one  or  more  of  the 
parties  to  the  suit.  It  also  will  direct  that  the  parties  be 
at  liberty  to  read  the  depositions  taken  in  the  cause  of 
such  of  the  witnesses  as,  upon  the  trial,  shall  be  proved 
to  be  dead  or  unable  to  attend  to  be  examined.  As  the 
whole  proceeding  takes  place  for  the  purpose  of  inform- 
ing the  conscience  of  the  court,  it  is  not  bound  down 
strictly  to  the  forms  and  incidents  of  a  regular  common 
law  trial.  After  the  posiea  has  been  returned,  the  Chan- 
cellor, if  he  thinks  fit,  may  make  no  use  whatever  of  the 
verdict,  but  may  treat  it  as  a  mere  nullity.  GresUy's 
EqiiUy  JEvidencCy  from  page  401  to  405. 

So  also  in  2  DanieVs  Chancery  Practice  987.  In  order- 
ing the  trial  of  a  question  of  fact  at  law,  that  court  is  not 
left  to  proceed  entirely  on  its  own  rules  of  evidence,  but 
rules  in  equity  are  frequently  introduced.  This  is  done 
by  the  Chancellor  ordering  the  answer  of  a  defendant  to 
be  read  as  evidence  upon  the  trial  of  the  issue,  for  the 
purpose  of  allowing  the  defendant  to  have  it  contrasted 
with  the  evidence  of  the  witnesses. 

In  Marsian  v.  Brackeiiy  9  N.  Hamp.  JR.  850,  it  was  held 
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that  the  maoner  of  proceeding  to  the  trial  of  iesaea  from 
chaacery  is  under  the  control  of  that  court.  If,  after  the 
evidence  has  been  taken  for  the  hearing,  the  party  moves 
for  a  trial  by  jury,  the  case  should  be  tried  there  upon 
the  same  evidence  on  which  it  would  have  been  tried  had 
it  been  examined  before  the  the  Chancellor,  unless,  upon 
cause  shown,  he  makes  an  order  permitting  further  evi- 
dence to  be  introduced. 

2  Daniels  1297. — The  court  directs  the  trial  in  such  a 
way  that  all  productions  shall  be  made  which  it  conceives  to 
be  useful  on  that  trial — the  creature  of  its  oum  direction — and 
it  may  impose  such  restrictions  on  the  parties  as  will  pre> 
vent  all  fraud  and  surprise  on  the  trial.  Again,  p.  1800, 
the  course  of  proceeding  upon  the  trial  of  the  issue  ie 
generally  the  same  as  that  adopted  in  ordinary  trials  at 
law,  except  where  the  Court  of  Chancery  has  given  any 
special  directions  on  the  subject.  It  is  merely  a  jodicial 
proceeding  to  inform  the  conscience  of  the  court  Page 
1806. — There  is  a  material  difference  between  courts  of 
law  and  courts  of  equity  in  the  rules  by  which  they  are 
guided  in  granting  new  trials.  The  general  principle 
acted  on  by  a  court  of  equity  is,  that  if  the  application 
rests  solely  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence,  and  the  judge  states  that,  upon  the 
whole,  he  was  not  dissatisfied  with  it,  the  court  will  not 
direct  a  new  trial.  Same,  p.  1810. — ^A  new  trial  may  be 
directed  on  the  ground  of  a  misdirection  of  the  jury  by 
the  judge,  or  because  evidence  which  was  offered  was 
improperly  rejected,  unless  the  court  is  satisfied  that  the 
verdict  is  right,  considering  all  the  evidence,  including 
that  which  was  rejected. 

In  5  Johfis.  Ch.  148,  Van  Alst  et  al.  v.  HvrUer  et  oLj 
it  rests  entirely  in  the  discretion  of  the  Chancellor  to 
award  a  new  trial  or  not,  according  to  the  circumstances 
and  testimony  in  the  case. 

It  was  objected,  on  the  argument,  that  the  Chancellor 
should  have  set  the  verdict  aside,  and  have  ordered  a  new 
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trial  at  law,  because  the  judge  at  the  circuit  admitted 
illegal  evidence,  and  rejected  legal  evidence,  and  charged 
the  jury  contrary  to  law.  Upon  a  careful  examination  of 
the  charge  of  the  judge,  I  do  not  find  that  he  stated  any 
principle  of  law  whatever  to  which  the  plaintiffs  could 
object,  unless  it  was  in  his  direction  to  the  jury,  that  the 
evidence  before  them  had  not  made  a  case  which  comes 
within  the  rule;  that  if  a  deed  absolute  on  its  face  be  de- 
livered by  the  grantor  to  the  grantee,  it  takes  effect  at 
once  as  an  absolute  deed,  and  cannot  be  avoided  by  parol 
proof  of  a  condition  precedent  unperformed.  There  cer- 
tainly  is  no  error  in  this.  It  was  not  insisted  on  by  the  . 
defendants,  that  although  the  instrument  was  delivered 
by  them  to  the  plaintiffs,  its  efficacy  as  an  absolute  deed 
depended  upon  the  performance  of  a  condition  ;  but  their 
whole  defence  rested  on  the  contention  that  the  cove- 
nant had  never  been  completed  nor  delivered,  and  hence 
that  it  was  of  no  vitality  in  the  hands  of  the  plaintiffs. 

This  direction  of  the  judge  also  involves  the  legality 
of  his  rulings  upon  the  admission  of  evidence,  which  was 
objected  to  by  the  plaintiffs.  He  admitted  parol  testi- 
mony to  show  the  facts  by  which  the  defendants  sought 
to  overcome  the  prima  facie  case  made  by  the  plaintiffs,  in 
their  having  the  covenant  absolute  on  its  face  in  their 
possession.  That  testimony  did  not  tend  to  contradict 
the  written  instrument,  but  it  was  introduced  to  show 
that  the  paper  could  not  have  come  into  the  hands  of  the 
plaintiffs  by  a  delivery  from  the  defendants,  or  any  of 
them,  as  an  executed  covenant.  The  view  which  is  taken 
by  the  Chancellor  of  this  matter,  in  his  opinion,  is  clear 
and  conclusive,  and  he  is  fully  sustained  by  the  authori- 
ties quoted.  It  will  be  sufficient  in  this  place  to  cite  the 
cases  without  a  further  statement  of  the  rulings.  6  En- 
glish Com.  Law  479,  Johnson  et  al.  v.  Baker  ;  1  Wend.  478, 
Roberts  v.  Jackson  ;  7  Peters  485,  Dancan's  heirs  v.  U.  S. ; 
11  Peters  86,  U.  States  v.  Jacob  and  others ;  3  Green  165, 
State  Bank  v.  Evans.    So  likewise  1  Oreenl  Ev.  8  284. 

Vol.  n.  2  8 
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The  judge  committed  no  error  in  admitting  that  clla^ 
acter  of  testimony,  nor  did  he  err  in  his  instructions  as 
to  the  effect  of  a  responsive  answer  as  evidence  for  a  de- 
fendant. It  is  a  fixed  principle  in  the  administration  of 
equity  jurisprudence  that  the  defendant  is  entitled  to  the 
benefit  of  his  answer  as  testimony ;  and  such  portions  of 
it  as  are  responsive  to  the  allegations  of  the  bill,  and  do 
not  set  up  now  matter,  must  be  overcome  by  the  oaths 
of  two  credible  witnesses,  or  of  one  witness  confirmed  by 
strong  corroborative  circumstances. 

In  thus  instructing  the  jury,  telling  them,  in  addition, 
that  the  weight  of  that  piece  of  evidence  was  exclusively 
for  their  consideration,  he  did  no  injustice  to  the  com- 
plainants. Several  objections  were  made  at  the  trial  to 
the  introduction  of  the  written  testimony  of  John  Gibbs, 
taken  in  the  examination  of  witnesses  in  chancery.  It 
was  contended  that,  as  the  second,  third,  and  fourth  ques- 
tions and  answers  were  objected  to  before  the  examiner, 
the  judge  should  exclude  them  from  the  consideration  of 
the  jury.  The  introduction  of  the  deposition  as  evidence 
was  done  by  an  order  of  the  Court  of  Chancery.  That 
order  was  made  with  the  knowledge  of  both  of  the  solici- 
tors of  the  parties.  The  testimony  had  been  read  and 
used  on  the  hearing  before  the  feigned  issue  was  directed. 

If  the  counsel  desired  the  decision  of  the  examiner  to 
be  reviewed,  the  proper  time  for  calling  attention  to  the 
subject  was  on  the  hearing  before  the  Chancellor,  in  Feb- 
ruary, 1856,  or,  at  farthest,  when  the  order  for  the  issue 
was  made.  The  Chancellor  ordered  that  certain  testi- 
mony, taken  in  the  usual  course  of  proceedings  in  the 
court,  should  be  read  on  a  trial  at  law,  (which  trial  waa  a 
creature  of  his  own  direction)  and  it  would  have  been 
wrong  for  the  judge  at  the  circuit  to  have  questioned  the 
legality  of  the  testimony  which  the  Court  of  Chancery 
had  directed  him  to  submit  to  the  jury.  It  must  be  as- 
sumed that  the  Chancellor  had  passed  in  his  own  mind 
upon  the  legality  of  the  testimony  of  Mr.  Gibbs  before  he 
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directed  that,  as  an  entirety,  it  should  be  laid  before  the 
jury,  in  case  the  witness  should  be  incapable,  through 
sickness,  from  attending  at  the  time  of  the  trial,  or  be 
then  out  of  the  jurisdiction  of  the  court. 

It  was  also  objected  that  the  book  in  which  the  minutes 
of  the  proceedings  of  the  stockholders  were  entered  was 
improperly  admitted  as  competent  testimony  before  the 
Jury. 

The  proceedings  of  the  stockholders,  when  convened, 
were  entered  by  the  secretary  in  the  book  wherein  the 
record  of  the  meetings  of  the  directors  was  kept,  and  the 
authenticity  of  the  book  was  established  by  several  wit- 
nesses. It  appeared  in  evidence  that  the  minutes  thus 
kept  were  read  at  the  meetings  of  the  stockholders  and 
were  approved  by  them ;  and  certainly  they  were  compe- 
tent testimony  to  confirm  the  recollections  of  the  defend- 
ants and  witnesses  as  to  the  deliberations  and  conclusions 
of  the  persons  who  were  in  conference  with  John  Black 
and  Joseph  Smith  on  the  several  occasions  when  the  sub- 
ject of  the  covenant  was  discussed.  They  were  not  read 
for  the  purpose  of  binding  absent  stockholders  to  the  per- 
formance of  an  act  resolved  on  by  their  co- stockholders, 
but  merely  to  throw  light  upon  the  question  of  general 
intent,  when  the  indemnity  was  talked  about,  and  its 
extent  was  determined  upon. 

The  complainants  state,  in  their  bill,  that  meetings  of 
the  stockholders  took  place,  and  that  it  was  resolved  and 
determined  on  by  them  at  their  meetings  to  take  action 
for  the  relief  of  the  company.  The  book  of  minutes  re- 
ceived in  evidence  shows  the  several  meetings  to  which 
reference  is  made  in  the  bill  of  complaint,  but  it  also 
shows  that  the  instrument  of  indemnity  was  to  be  exe- 
cuted by  all  the  stockholders.  The  resolution  of  those 
persons,  thus  convened,  could  not  bind  the  absent  stock- 
holders to  put  their  names  to  the  proposed  paper,  but  it 
is  expressive  of  the  condition  upon  which  those  who  made 
the  proposition,  that  the  money  should  be  procured  by 
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the  complaiuauts  would  become  pereoDally  responsible  to 
them. 

The  judge  iustructed  the  jury  that  it  was  within  their 
province  to  determine  how  far  the  minutes  produced  had 
bxjen  proved  to  be  a  correct  record  of  what  occurred  at 
the  several  meetings  of  the  stockholders,  and  that  thej 
should  give  such  weight  to  the  book  as  they  might  think, 
upon  the  evidence  connected  with  it,  that  it  was  entitled 
to  receive.  There  was  no  error  in  the  admission  of  that 
testimony. 

The  appellants  further  complain,  that  the  judge  refused 
to  permit  John  Black,  one  of  the  complainants,  to  be 
sworn  before  the  Jury.  It  appears  in  the  printed  case  be- 
fore us,  that  on  the  coming  in  of  the  posiea,  the  judge 
furnished  the  Chancellor  with  his  minutes  of  the  pro- 
ceedings of  the  trial,  showing  the  order  in  which  the  tes- 
timony was  offered  and  read  by  the  counsel  for  the  re- 
spective parties,  and  accompanied  with  his  certificate, 
that  although  the  case  was  not  free  from  diffic  ulty,  yet 
on  the  whole  he  was  satisfied  with  the  verdict. 

Those  notes  show  that  the  bill  of  complaint  and  the 
answer  were  read  in  defence  on  the  first  day  of  the  trial, 
and  that,  on  the  third  day,  after  all  the  testimony  was  in 
before  the  jury,  Mr.  Black  was  offered  as  a  witness,  not 
generally,  but  to  disprove  the  allegations  of  the  answers 
which  had  been  read.  The  admissibility  of  the  party  as 
a  witness  resta  upon  the  second  section  of  an  act  of  the 
legislature,  which  was  approved  on  the  5th  of  April,  1855, 
and  went  into  effect  on  the  4th  of  July.  The  first  sec- 
tion of  the  act  provides  that  interest  in  the  event  of  an 
action  or  proceeding  shall  only  aflect  the  credit  of  a 
witness,  not  his  competence ;  and,  in  the  next  section,  it 
ia  enacted  that  the  first  section  shall  not  be  so  construed 
as  to  render  a  party  to  an  action  or  proceeding  competent 
to  testify  in  his  own  behalf;  "provided,  however,  that 
the  complainant  or  petitioner  in  an  action  or  proceediHg 
of  uu  equitable  nature,  ii;i  any  court,  shall  be  a  compete&t 


NOVEMBER   TERM,  1860.  485 


Black  t'.  Shreve. 


witness  to  disprove  so  much  of  the  defendant's  answer  as 
may  be  responsive  to  the  allegations  contained  in  the  bill 
of  complaint  or  petition.*' 

It  is  manifest  that  if  the  proceeding  had  originated  by 
an  action  instituted  in  the  Supreme  Court,  and  it  had 
been  competent  to  show  the  contents  of  an  answer  in 
chancery,  that  the  plaintiff  could  not  have  been  used  as 
a  witness  in  his  own  behalf.  What,  then,  was  the  nature 
of  the  proceeding  which  was  heard  before  Justice  Potts? 
Was  it  of  a  legal  or  an  equitable  nature  ? 

The  circuit  record,  which  was  his  authority  for  empan- 
nelling  a  jury,  showed  an  issue  of  fact  in  the  Supreme 
Court,  affirmed  on  the  one  side,  and  denied  on  the  other^ 
without  any  reference  to  former  equitable  proceedings. 
So  far  as  the  nature  of  the  proceeding  itself  was  import- 
ant, it  was  strictly  of  a  legal  character.  The  course  of 
trial  on  such  issues  is  generally  the  same  as  courts  of  law 
ordinarily  adopt,  unless  the  Chancellor  gives  some  special 
directions  for  the  purpose  of  facilitating  the  trial,  and 
preventing  fraud  and  surprise  on  either  side.  If  in  the 
present  case  the  Chancellor  had  not  directed  the^  Answer 
to  be  read,  and  the  depositions  of  absent  witnesses  to  be* 
used,  the  judge  could  not  have  admitted  thena  in  evidence, 
because  such  proofs  are  unknown  to  a  co\3trt  proceeding 
according  to  the  course  of  the  common  law,  I  am  clearly 
of  opinion  that  the  act  of  1865  was  not  appKcable  to  the 
case,  and  that  the  jiudge  rightly  irefiased  to  permit  Mr. 
Black  to  be  sworn  as  a  witness.  The  party  eannot  justly 
complain  of  the  action  of  the  judge.  His  right  to  become^ 
a  witness  in  the  original  suit  aecrued  on  the  fourth  of 
July,  1855.  He  made  no  appli«»tion  to  the  Chancellor 
for  extending  the-iule  to  close  the  testimony,  so  that  he 
might  be  examined.  The  ease  went  to  a  final  hearing 
upon  the  bill,  answers,  and  proofs  on  the  first  of  Febro- 
ary,  1856,  and  in  November  the  feigned  issue  was  or- 
dered ;  yet  no  suggestion  was  made,  that  the  testimony 
of  Mr.  Black  was  important  for  contradicting  the  re- 
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BpoDses  of  the  answers.  When  the  Chancellor  ordered 
that  the  answer  should  be  read  before  the  jurj,  an  appli- 
cation could  have  been  made  to  him  to  allow  Mr.  Black 
to  be  sworn  to  disprove  the  same.  If  he  is  possessed  of 
valuable  knowledge  which  would  discredit  the  answers, 
he  should  have  made  the  fact  known  at  an  earlier  stage 
of  the  proceedings ;  and,  perhaps,  bj  so  doing  he  might 
have  saved  the  delay  and  expense  incident  to  the  feigned 
i«8ue.  It  could  not  have  been  the  intention  of  the  legis- 
lature, in  thus  infringing  upon  the  rules  and  pr&ctice  in 
equity  jurisprudence^  to  arm  a  complainant  with  a  con- 
cealed weapon,  with  which,  at  the  close  of  a  conflict,  he 
might  prostrate  his  adversary.  Such  was  the  view  of  the 
Chancellor ;  and  to  prevent  an  abuse  of  the  act,,  he  made 
a  rule  In  his  court,  on  the  Ist  of  July,  1858,  that  a  com- 
plainaat  or  petitioner,^  who  desired  to  avail  huaself  of  the 
act,  should  be  sworn  and  examined  as  a  witness  within 
twenty  days  after  issue  joined,  and  before  any  other  wit- 
ness should  be  examined  in  the  cauBC 

The  refusal  of  the  Chancellor  to  order  a  new  trial,  be- 
cause one  of  the  subscribing  witnesses  had  returned  from 
an  European  tour  since  the  rendition  of  the  verdict,  can- 
not furnish  a  substantial  reason  for  reversing  the  final 
deccee.  He  is  not  a  newly  discovered  witness ;  his  ab- 
sence i^as  not  presented  as  a  reason  £6r  postponing  the 
trial  at  the  circuit;  and  we  would  override  the  well  de- 
fined rules  which  prescribe  the  bounds  between  exact  law 
and  equitable  discretion',  if  we  sluould  allow  that  canse  to 
influence  our  decision. 

While  I  am  not  prepared  to  say  that  the  question, 
whether  a  new  trial  in  every  case  of  a  feigned  issue,  is  so 
entirely  within  the  discretion  of  the  Chancellor  that  a  de- 
cree made  subsequent  to  and  in  conformity  with  a  verdict 
which  was  clearly  unlawful  would  not  be  reversed  on 
an  appeal,  yet  I  am  willing  to  concede  much  to  the  final 
view  which  that  court  may  take  of  the  whole  case. 

We  have  seen  that  the  Chancellor  may  disregard  the 
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verdict  altogether,  and  although  he  maj  have  ordered  fto 
issue,  he  may  afterwards  ftiI2  back  upon  the  case,  as  it; 
was  made  before  the  issue  was  considered.  This  court, 
likewise,  may  so  dispose  of  the  case ;  and  if  it  shall  appear 
that  substantial  justice  has  been  done,  the  irregularities 
and  Illegalities  ocurring  in  the  court  of  law  may  be  over- 
looked and  disregarded.  I  have  carefully  and  attentively 
examined  the  whole  case,  as  it  was  presented  to  the 
Chancellor  at  the  time  of  his  making  the  final  decree ; 
and  I  am  convinced  by  the  proofs,  that  tl>c  paper  which 
is  the  foundation  of  this  suit  was  executed  by  the  persons 
whose  names  are  to  it  condilionalbj^  and  that  it  ne^er  was 
delivered  by  them,  or  with  their  knowledge  or  authority 
to  the  compkdnants,  as  a  binding  contract. 

The  decree  of  the  Chancellor  should,  in  my  opinion,  be 
affirmed  with  costs. 

The  following  dissenting  opinions  were  read  by  Jwdges 
Vredenburoh  and  Van  Dyke. 

Vredenburgh,  J.  The  sole  point  in  this  case  is,  whether 
a  certain  bond  of  indemnity,  dated  February  2d,  1885, 
and  signed  by  both  the  complainants  and  the  defendants, 
was,  as  against  the  defendants,  legally  delivered.  The 
jury  and  the  Chancellor  have  found  as  a  fact  that  it  was 
not 

The  bond  was  made  to  indemnify  the  eomplainants  for 
advancing,  on  off  about  the  9th  of  March,  18S5,  $35,000 
to  the  Delaware  and  Atlantic  Bailroad  Company. 

The  complainants  were  the  proper  persons  to  whom  it 
should  be  delivered.  It  was  produced  by  them  at  the ' 
trial.  No  point  of  time  since  the  advance  of  the  §35,000 
to  the  road,  in  March,  1836,  is  shown  when  it  was  not  in 
their  possession.  The  bill  charges,  that  previous  to  the 
loan  the  bond  was  delivered.  The  answer  does  not  raiisc 
the  question  or  tver  that  the  bond,  at  on  previous  to  the 
loan,  did  not  come  to  the  actual  possession  of  the  com« 
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plainants.  I  see  no  reason  to  doubt  that  the  bond  did, 
at  or  about  the  time  of  tlie  loftn,  come  to,  and  ever  since 
has  remained  in  tlie  physical  possession  of  the  complain- 
ants. 

But  the  question  intended  to  be  raised  by  the  defend- 
ants, and  which  is  fully  raised  by  tlieir  answer  is,  that 
although  tlie  bond  was  physically,  yet  that  it  was  never 
legally  delivered.  The  reason  assigned  why  it  was  not 
legally  delivered  is  this :  those  who  signed  the  bond  were 
2>rtr/,  but  not  all  the  stockholders  of  the  said  railroad 
company.  And  the  defendants  aver  that  when  the  bond 
was  signed  by  them,  respectively,  it  was  understood  by 
all  those  who  executed  it  that  all  the  stockholders  should 
execute  it  before  it  should  be  binding  upon  any,  and  that, 
consequently,  before  such  execution  by  all,  no  legal  de- 
livery could  take  place.  The  ditficulty  is  not  about  the 
physical,  but  about  the  legal  delivery  of  the  bond.  If  there 
w*as  no  such  agreement,  there  can  be  no  question  but  that 
the  delivery  was  legal.  If  the  proof  of  the  agreement 
fails,  the  delivery  is  undoubtedly  good. 

This  raises  two  questions : 

1.  Can  the  defendants  establish  this  agreement  by  parol 
proof? 

2.  If  they  can,  have  they  done  it  1 

First.  Is  it  competent  for  the  defendants  to  prove  by 
parol  that  the  bond  was  not  to  be  binding  on  them  unless 
all  the  stockholders  signed  it2r 

The  bond  contains  the  names  of  none  except  those  who 
have  signed  it,  nor  does  it  refer  to  the  other  stockholders. 
The  complainants  advanced  this  $85,000  upon  the  faith 
'  of  it,  and  for  many  years  the  defendants  stood  bj*  and 
quietly  enjoyed  its  fruits.  If  the  names  of  the  other 
stockholders  had  been  upon  the  face  of  the  bond  such 
proof  would  have  been  competent.  Whether  it  would 
where  they  are  alL  strangers  to  the  face  of  the  l>ond,  1  do 
not  intend  to  express  an  opinion.  It  certainly  would  be 
of  very  dangerous  tendency.  But  whatever  doubt  I  might 
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have  as  to  the.  competency  of  parol  proof  in  case  of  an 
ordinary  bond,  I  have  none  under  the  peculiar  language 
ofthtsone;  and  for  this  reason,  that  the  verbal  agree- 
ment, which  the  defendants  sets  up  as  existing  eo  insicmtt 
with  their  respectively  signing  it,  is  in  the  very  teeth  of 
the  written  agreement  which  they  did  sign. 

The  verbal  agreement  set  up  is,  that  none  were  to  be 
liable  until  all  the  stockholders  had  signed ;  and  the  bond 
they  did  sign,  by  its  express  terms,  was  to  bo  binding 
upon  such  of  the  stockholders  as  saw  fit  to  8igi>  it*  The 
agreement  between  the  parties  might  have  been  either 
that  the  bond  should  not  be  binding  until  all  had  signed 
it,  or  it  might  have  been  that  it  should  be  binding  oa  all 
who  signed  it,  and  on  each  one  as  he  signed  it.  If  nothing 
had  been  said  about  it  in  the  boibd  itself,  it  might,  per- 
haps, have  been  subject  to  parol  proof;  but  if  the  parties 
saw  fit  to  say,  in  the  instrument  itself,  which  way  it 
should  be,  parol  proof  is  excluded. 

Does  the  instrument  show  upon  its  face  that  the  agree- 
ment was  that  it  should  be  binding  upon  all  who  signed 
it,  and  upon  each  one  as  he  signed  it,  and  exclude  the 
idea  that  it  was  not  to  be  binding  upon  any  until  all  the 
stockholders  signed  it  ? 

The  bond  commences  as  follows: 

"To  all  to  whom  these  presents  shall  come  or  may 
concern:  We,  John  Black,  Joseph  Smith,  James  Shreve, 
Clayton  Atkinson,  Chalkley  Atkinson,  Jonathan  Smith, 
Timothy  Field,  Thomas  Haines,  Jonathan  Seattergood, 
Kichard  Jones,  Philip  R.  Dakin,  Thomas  Black,  Jacob 
Ridgway,  Restore  S.  Lamb,  James  Newbold,  Benjamin 
Jones,  John  B.  Bispham,  John  Chambers,  Joseph  Brown, 
Nathan  Atkinson,  A.  B.  AVood,  stockholders  in  the  Bel- 
aware  and  Atlantic  Railroad  Company,'  send  greeting." 
These  are  twenty-one  out  of  the  thirty-seven  stockholders. 

It  is  singular  that  if  the  understanding  was  that  all  the 
stockholders  were  going  to  sign,  or  the  bond  be  binding 
on  none,  it  should  simply  have  said — We,^  John  Black, 
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&c.,  etockholders.  lu  so  large  a  transaction,  with  so 
many  parties,  with  so  singular  and  special  an  agreement, 
would  not  the  language  have  been  "all"  the  stockholdcre, 
or  at  least  "the"  stockholders? 

But,  again,  if  the  intention  had  been  as  the  defendants 
contend,  would  not  the  names  of  all  the  stockholders 
have  been  inserted  ?  Again,  how  does  it  happen  that 
these  names  in  the  body  of  the  bond  are  the  precise 
names  of  those  who  have  signed  it?  If  the  design  had 
been  that  it  was  to  be  binding  on  all  or  none,  we  should 
have  expected  to  find  in  the  body  of  the  bond  the  names 
of  other  stockholders  as  likely  as  those  who  did  sign  it. 
But  if  the  design  had  been  that  it  should  be  binding  on 
those  who  did  sign  it,  then  all  this  is  the  natural  result- 
then  this  preamble  would  not  have  said  "all"  or  "the 
stockholders,"  but  simply  stockholders,  aud^the  name  of 
each  one,  and  no  other,  would  have  been  put  in  this  pre- 
amble as  he  signed  it. 

The  bond  then  goes  on  further  to  state,  that  "whereas 
the  Delaware  and  Atlantic  Itailroad  Company  borrowed 
of  John  Black,  Joseph  Smith,  and  Benjamin  Jones,  who 
are  also  stockholders  in  the  said  company,  the  sum  of 
$35,000,  to  be  applied  toward  the  completion  of  the  said 
road,  and  to  secure  the  payment  thereof,  the  said  board 
liave  given  their  bond  and  mortgage  to  the  said  Black, 
Smith,  and  Jones;  and  whereas  we,  whose  names  arc  here- 
unto subscribed  and  seals  affixed,  have  agreed  with  the  said 
John  Black,  Joseph  Smith,  and  Benjamin  Jones,  that  in 
case  the  corporate  property  so  mortgaged  should  fail  to 
pay  the  said  §35,000  and  interest,  so  that  a  loss  or  defi- 
ciency should  happen,  that  in  that  event  each  of  us,  and 
each  of  them,  the  said  Black,  Smith,  and  Jones,  shall  sus- 
tain an  equal  portion  of  such  loss." 

Each  person,  when  he  came  to  sign,  is  presumed  to 
have  read  the  instrument.  There  is  no  allegation  that 
he  did  not,  or  that  any  fraud  or  misrepresentation  was 
practised  upon  him.    If  he  did,  what  did  he  read?    Not 
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that  "  the  "  or  "  all  *'  the  stockholdera  had  agreed  to  in- 
demDify,  but  that  we,  whose  names  are  hereunto  sub- 
scribed and  seals  affixed,  have  agreed  so  to  indemnity. 
By  the  very  terms  of  their  agreement,  each  one  made  hi& 
own  signature  and  seal  the  evidence,  and  the  only  evi- 
dence, who  was  to  be  bound  by  the  instrument.  They 
said,  in  express  terms,  that  not  all  the  stockholders,  but 
those  who  signed  and  sealed  should  indemnify.  In  con- 
nection with  the  preamble,  it  say?,  we  stockholders  who 
sign  and  seal  have  agreed  to  indemnify.  Again,  in  the 
latter  part  of  the  clause  we  last  cited,  it  is  said,  ^^in  case 
of  loss,  each  of  us  shall  bear  an  equal  portion."  Who  are 
"  us  V*     Clearly  those  who  sign  and  seal. 

This  bond  then  goes  on  further  to  say :"  and  in  the  x. 
event  that  any  of  the  said  parties,  that  is,  of  its  who  have 
signed  these  presents,  shall  become  insolvent,  that  in  such 
case  such  of  us  as  remain  solvent  shall  bear  such  loss 
equally  with  the  said  Black,  Smith,  and  Jones."  Here  is 
a  distinct  definition  in  the  instrument  itself  who  are  to  be 
the  parties  to  the  instrument — not  the  railroad — not  the 
stockholders  generally — but  we  who  have  signed  these 
presents.  Can  we  imagine  that  this  language  could  have 
been  inserted  for  any  other  reason  than  to  preclude  the 
possibility  of  such  a  defence  as  the  defendants  now  set 
up  ?  And  again,  ^'  such  of  us  as  remain  solvent  will  pay 
our  proportion  of  the  loss."  Who  are  us?  It  is  tanta- 
mount to  saying  again,  ^^  we  whose  names  are  subscribed  " 
will  pay. 

This  instrument  then  goes  on  further  to  state :  "  Now 
know  all  men  by  these  presents,  that  in  order  to  confirm  ^ 
the  said  agreement,  and  to  give  it  legal  operation  and 
eftect,  we  J  whose  names  are  hereunto  subscribed  aiid  seals  af- 
Jxedy  do  herebj'  covenant,  promise,  grant,  and  agree,  to 
and  with  the  said  Black,  Smith,  and  Jones,  that  in  case 
of  loss,  we  will  pay  such  sum  of  money  as  will  divide 
•aid  loss  equally  between  such  of  us  as  remain  solvent 
and  the  said  Black,  Smith,  and  Joned^  that  is  to  say,  each 
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of  said  several  individuals  to  bear  an  equal  part  of  said 
loss/*    Confirm  what  agreement?    Is  it  not  the  agree- 
ment that  those  who  sign  and  seal  the  instrument  had 
agreed  to  pay  their  portion  of  the  loss  ?    Again,  who  cove- 
nant and  agree  to  pay  their  portion  of  the  loss?    Is  it 
jnot  by  the  very  terms,  we  whose  names  are  hereto  sub* 
/scribed  and  seals  affixed?    Again,  '*each  of  said  several  I 
I  individuals  to  bear  an  equal  part  of  said  loss."     Who  arej 
\*^8aid  several  individuals?"     They  certainly  are  not  aly 
the  stockholders,  but  only  those  of  them  who  sign  ana 
seal.     It  is  perfectly  manifest  tliat  the  words,  we  whose 
names  are  hereto  subscribed  and  seals  affixed,  so  unusual, 
so  often  repoated,  were  inserted  for  the  very  purpose  of 
excluding  the  idea  that  all  were  to  sign  before  any  became 
responsible,  and  for  the  very  purpose  of  binding  all  who 
signed,  and  each  one  as  he  did  sign,  and  to  make  the 
signing  of  each  one  the  test  of  his  liability  in  common 
with  all  who  should  sign.     These  words  were  used  for  the 
express  purpose  of  contradistinguishing  those  of  the  stock- 
holders who  did  sign  from  those  who  should  not.     And  I' 
do  not  sec  how  that  object  could  have  been  expressed  in 
more  explicit  and  emphatic  terms.     The  language  of  the 
instrument  is  equivalent  to  saying,  such  of  us  stockhold- 
ers as  sign  this  instrument  agree  to  pay.     The  language 
is  not,  we  stockholders  agree  to  pay,  op  "we  all  three 
the  stockholders  **  agree  to  pay ;  but  the  language  is,  we 
whose  names  are  hereto  subscribed  agree  to  pay,  and  such 
of  us  who  have  signed  and  remained  solvent  agree  to  pajv. 
and  each  individual  who  has  signed  will  bear  his  propor-  > 
tion  of  the  loss. 

It  may  be  said,  perhaps,  that  there  might  nevertheless 
have  been  a  parol  agreement  that  those  who  did  sign 
should  not  pay  unless  all  should  sign  ;  but  such  parol 
contract  would  be  in  direct  contradiction  to  the  written 
instrument.  A  parol  agreement,  that  the  instrument  is 
not  to  be  binding  until  all  the  stockholders  sign,  cannot 
coexist  with  an  agreement  in  the  words,  we  whose  names 
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are  hereto  subscribed  agree  to  pay,  because,  by  this  last 
language,  they  agree  to  pay  if  they  sign.  By  the  express 
terms  of  the  instrument,  they  make  their  liability  to  pay 
depend  upon  their  signing. 

I  am  of  opinion  that  the  defendants,  by  the  very  terms 
of  their  written  contract,  have  precluded  themselves  from 
proving  by  parol  that  they  were  not  to  be  bound  unless 
all  the  stockholders  signed.  But  suppose  said  evidence 
was  legal,  the  next  inquiry  is,  have  the  defendants  proved 
that  when  they  signed  it  was  agreed  that  none  were  to  be 
liable  unless  all  the  stockholders  signed.  This  would  de- 
pend upon  the  proof. 

Note. — Judge  Vredenburgh  then  considers  at  great 
length  the  weight  of  the  evidence  upon  this  question, 
which,  at  his  request,  is  omitted. 

Van  Dyke,  J.  This  is  a  proceeding,  instituted  by  the 
complainants  in  the  Court  of  Chancery,  to  compel  a  con- 
tribution on  the  part  of  the  defendants,  based  on  a  special 
agreement  signed  by  all  the  parties,  in  which  it  is  alleged 
the  defendants  bound  themselves  to  indemnify  the  com- 
plainants against  loss,  which  loss  it  is  said  has  occurred. 
It  seems  to  be  admitted  that  the  Court  of  Chancery  is  the 
proper  tribunal  in  which  to  seek  relief,  if  the  complain- 
ants are  entitled  to  it  anywhere.  The  signing  and  seal- 
ing of  the  agreement  is  admitted  by  the  defendants ;  but 
they  set  up  and  insist  that  the  execution  of  the  paper  was 
a  conditional  execution,  which  condition  was  never  per- 
formed or  complied  with,  and  that  the  instrument  was 
never  in  fact  delivered  to  the  complainants  by  the  defend- 
ants, or  with  their  consent,  as  a  binding  agreement  be- 
tween them. 

The  bill  of  complaint  was  amended,  and  so  was  the 
answer ;  and  although  there  were  several  grave  questions 
started  in  the  pleadings,  they  were  not  pursued  either  in 
the  evidence  or  in  the  arguments  of  counsel,  and  the 
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entire  controversy  is  narrowed  down  to  the  simple  ques- 
tions, whether  the  agreement  was  in  fact  executed  abso- 
lutely or  conditionally,  and  whether  the  said  agreement 
was  in  fact  ever  lawfully  delivered  by  the  defendants,  or 
with  their  consent,  to  the  complainants  or  either  of  them. 
After  the  evidence  was  closed,  and  the  matters  argued 
before  the  Chancellor,  he  was  so  much  in  doubt  as  to 
where  the  truth  and  justice  of  the  case  lay,  that  be  or- 
dered a  feigned  issue  to  be  made  between  the  parties,  and 
the  disputed  facts  before  mentioned  to  be  submitted  to  a 
jury  before  the  Circuit  Court  of  the  county  of  Burlington. 
The  trial  was  had,  and  the  jury  found  the  issues  thaa 
made  in  favor  of  the  defendants.     The  Chancellor,  al* 
though  applied  to  for  that  purpose,  refused  to  set  the  ver- 
dict aside  or  to  grant  a  new  trial  or  a  rehearing  of  the 
case,  but  made  his  decree  in  favor  of  the  defendants,  in 
conformity  with  the  finding  of  the  jury.    From  this  de- 
cree an  appeal  has  been  taken,  and  the  matters  are  now 
before  this  court  for  consideration  and  review.     If  the 
case  had  been  heard  and  decided  by  the  Chancellor  on « 
the  pleadings  and  proofs  before  him  in  the  ordinary  way, 
without  the  intervention  of  a  jury,  and  if  it  were  now  be- 
fore us  for  review  in  the  same  condition,  I  should  feel  less 
embarrassment  as  to  my  duty  in  regard  to  it.     That  grave 
errors  occurred  before  the  jury,  and  in  connection  with 
the  reference  to  them,  such  as  this  court  should  not  sanc- 
tion, and  such  as  a  court  of  law  should  set  a  verdict 
aside  upon,  I  do  not  doubt.     But  whether  this  court  may 
properly  disregard  these  errors,  and  treat  the  verdict  of 
the  jury  and  all  the  matters  connected  therewith  as  a  mere 
nullity,  as  though  they  had  never  occurred,  and  proceed 
to  aflirm,  reverse,  or  alter  the  decree  of  the  Chancellor  as 
we  may  think  just  and  equitable,  without  any  regard  to 
the  verdict  of  the  jury,  when  wc  arc  satisfied  that  such 
errors  have  occurred,  is  an  important  question,  lying  at 
the  threshold  of  this  inquiry,  and  one  which  should  receive 
the  careful  answer  of  this  court.    If  we  are  bound  to  ex- 
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amine  the  verdict  of  the  jury,  and  the  proceedings  on 
which  it  is  based,  and  if  found  to  be  clearly  wrong,  to  re- 
vise the  decree  founded  upon  them  for  that  reason,  then 
we  need  not  trouble  ourselves  with  the  merits  of  the  case; 
but  if,  on  the  other  hand,  we  may  and  ought  to  disregard 
the  verdict  of  the  jury,  and  all  the  proceedings  on  which 
it  is  based,  however  erroneous,  absurd,  or  monstrous  they 
may  have  been,  then  we  may  properly  dismiss  from  con- 
sideration all  that  part  of  the  inquiry,  and  pass  at  once  to 
what  we  may  consider  the  merits  of  the  case  upon  the 
pleading  and  evidence  as  they  are  before  us. 

The  difficulty  of  solving  the  important  questions  of 
fact  were  so  great  in  the  Chancellor's  mind  that  he  sought 
the  aid  of  a  court  and  jury  in  the  premises.  He  obtained 
that  aid.  He  received  the  verdict  of  the  jury  with  the 
rulings  and  decisions  of  the  court  upon  the  trial.  He 
adopted  that  verdict  and  these  rulings  as  lawful  and 
right,  and  based  his  decree  upon  them.  Although  the 
case  was  three  times  elaborately  argued  before  him,  the 
•  only  opinion  which  he  delivered  confines  itself  to  a  justi- 
fication of  his  reference  of  the  case  to  a  jury,  and  to  a  jus- 
tification of  the  trial  with  all  its  incidents,  vindicating  at 
length  his  reference  of  the  case  and  the  issue  found,  as 
well  as  the  decision  of  the  court  and  the  finding  of  the 
jary  from  all  the  complaints  made  against  them,  but 
enters  into  no  argument  whatever,  or  reference  to  the 
pleading  or  proofs,  to  sustain  the  decree  which  he  made 
independently  of  the  verdict  of  the  jury.  I  do  not  object 
to  these  things,  but  refer  to  them  to  show  that  the  Chan- 
cellor's decree  was  based  greatly,  if  not  wholly,  on  the 
trial  and  verdict.  If,  then,  we  find  the  decree  of  dismis- 
sal in  this  case,  which  we  are  asked  to  affirm,  resting  almost, 
if  not  quite,  exclusively  on  the  trial  and  verdict,  and  if 
we  find  the  proceedings  which  included  this  trial  and 
verdict  filled  with  grave  and  serious  errors,  how  can  we 
affirm  that  decree  with  these  errors  patent  upon  the  pro- 
ceedings without  seeming  to  affirm  these  errors  ? 
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I  do  not  deny  the  right  of  the  Chancellor  to  make  up  a 
feigned  issue,  and  seek  the  aid  of  a  jury  in  his  efforts  to 
solve  it,  nor  do  I  think  that  he  has  exercised  that  right 
improperly  in  this  case.  I  admit  his  right  to  determine 
the  principles  on  which  the  trial  is  to  be  conducted,  the 
evidence  to  be  used,  the  rules  of  law  or  equity  to  be  ap- 
plied, and  that  he  may  adopt  or  wholly  reject  the  verdict 
when  rendered ;  but  if  in  doing  this  he  commits  any  grave 
and  serious  errors,  or  if  the  court  or  jury,  either  by  or 
without  such  directions,  commit  any  such  errors,  which 
clearly  affect  the  rights,  and  as  clearly  destroy  the  inter- 
ests of  a  party ;  and  if  the  Chancellor,  either  before  or 
after  the  verdict,  makes  or  adopts  these  errors  as  his  own, 
and  bases  his  final  decree  upon  them,  without  any  repu- 
diation of  them  whatever,  it  is  certainly,  I  think,  not 
only  our  right,  but  our  duty,  on  appeal  to  us  to  correct 
such  errors,  if  injustice  has  been  done  thereby ;  nor  is  the 
large  discretionary  powers  of  the  Chancellor  any  answer 
to  this  proposition.  His  discretion  is  considered  to  be 
large;  but  in  the  exercise  of  his  discretion,  however 
great,  he  has  no  legal  right  wi}atever  to  do  wrong :  nor 
can  I  admit  that  he  can  commit  any  error,  in  the  exercise 
of  his  discretion  or  otherwise,  which  this  court  has  not 
the  power  to  correct.  Courts  of  law,  it  is  said,  have  the 
discretion  to  make  blunders  and  commit  mistakes  which 
cannot  be  corrected  on  a  writ  of  error;  but  even  the  dis- 
cretion of  law  courts  cannot  shield  their  errors  from  re- 
view on  a  motion  for  a  new  trial  when  the  whole  case  is 
open  for  examination.  So  here  we  have  the  whole  case 
under  review — all  the  pleadings,  all  the  evidence,  all  the 
orders  and  decisions,  verdict  and  final  decree — and  if  in 
any  one  of  them,  or  in  any  part  of  them,  we  can  find  an 
error  that  has  WTOught  injustice  or  deprived  the  party  of 
a  clear  and  undoubted  right,  which  results  in  his  injury, 
it  is  not  only  our  right,  but  our  imperative  duty  to  make 
the  correction. 

As  before  remarked,  the  Chancellor,  in  his  final  decree, 
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the  reasons  for  which  are  to  be  found  in  his  written  opin- 
ion, puts  it,  as  I  understand  it,  entirely  on  the  verdict  of 
the  jury,  which  verdict,  and  the  proceedings  on  which  it 
was  based,  he  defends  and  justifies  in  all  their  length  and 
breadth,  and  places  it  on  no  other  grounds.  And  yet  that 
verdict  and  these  pleadings  are,  in  my  opinion,  so  erro- 
neous that  I  could  not  consent  to  let  them  stand  as  the 
law  of  the  land,  even  if  it  were  possible,  in  a  legal  way,  to 
do  justice  between  the  parties  by  an  entire  disregard  of 
the  trial  and  all  its  incidents.  But  this  I  apprehend  we 
cannot  do;  and  hence  I  feel  a  greater  necessity  of  re- 
versing this  decree  on  the  ground  of  its  being  based  on 
an  erroneous  verdict,  to  the  end  that  that  verdict  may  be 
set  aside  and  a  new  trial  had  upon  correct  principles,  or 
the  cause  heard  in  some  other  way,  according  to  the  well 
known  principles  of  equity  proceedings. 

The  Chancellor  ordered  the  pleadings  in  this  case  to 
be  read  in  evidence  by  either  party  before  the  jury,  and 
this  is  complained  of  because  the  order,  in  this  respect, 
was  without  discrimination  or  qualification.  I  do  not 
think  the  order  of  itself  is  objectionable,  and  if  it  had 
been  properly  carried  out  at  the  trial,  I  should  not  feel  at 
liberty  to  disturb  the  verdict  on  account  of  the  form  of  the 
order ;  but  these  pleadings  were  so  treated  and  used  at 
the  trial  as  to  do  great  injustice  to  the  complainants.  "We 
cannot  suppose  that  the  jury  had  any  knowledge  or  cor- 
rect notion  of  the  force  and  eflfeet  of  either  a  bill  or  an 
answer.  The  bill  was  not  sworn  to  by  any  one,  while  the 
answer  seemed  to  be  proved  by  some  half  a  dozen  per- 
sons. The  result  of  this  state  of  tbings  would  naturally 
be,  if  not  explained,  that  the  jury  would  give  full  credit 
to  the  answer,  anrt  none  whateve?  to  the  bill.  And  in 
point  of  fact,  although  the  bill  was  read  to  the  jury,  the 
judge  wholly  failed  to  instruct  them  that  it  contained 
anything  whatever  to  which  they  might  or  should  give 
any  heed,  while  he  did  in  fact  instruct  them  that  the 
answer  was   to   be   received    and   treated   as   evidence, 
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whether  it  was  responsive  to  the  bill  or  not.  This  was  a 
most  serious  error,  for,  under  such  a  charge,  the  jury 
would  have  been  fully  justified,  if  not  required,  to  find 
the  verdict  as  they  did,  without  looking  at  any  other  evi- 
dence, and  perhaps  in  defiance  of  it.  Now  we  all  know 
that  a  bill  is  just  as  much  evidence,  and  quite  as  potent 
in  a  case  as  the  answer.  All  the  material  matters  in  the 
bill  that  arc  not  denied  in  the  answer,  if  there  be  one, 
are  to  be  taken  as  true,  while  nothing  in  the  answer  which 
is  denied  by  a  replication  is  to  be  taken  as  true,  except 
what  is  really  in  answer  to  some  statement  or  charge  in 
the  bill.  Yet  of  this  rule,  so  necessary  and  so  absolute 
in  chancery  proceedings,  the  jury  were  not  only  left  in 
profound  ignorance  of,  but,  so  far  as  they  were  instructed 
at  all,  they  were  charged  to  give  full  force  to  the  answer 
in  all  its  parts,  while  they  were  left  at  full  liberty  to  treat 
the  bill  as  of  no  force  a't  all.  The  judge  was  doubtless 
aware  of  the  rule  referred  to,  but  through  inadvertence 
did  not  give  it  to  the  jury  in  such  way  as  to  enable  tbem 
to  make  a  proper  use  of  it;  but,  on  the  contrary,  tht- 
charge  was  such  as  to  enable,  if  not  to  require  the  jun- 
to use  the  pleadings  in  a  manner  clearly  opposite  to  that 
which  the  law  requires.  This  is  an  error  well  calculated 
to  do  mischief,  and  one  which  this  court  ought  not  to 
aflirm. 

The  complainants  object  to  the  verdict  on  the  ground 
of  the  rejection  of  competent  evidence  at  the  trial.  They 
oftered  as  a  witness  John  Black,  who  is  himself  one  of 
the  complainants  in  the  suit.  He  was  objected  to  on  the 
ground  that  he  was  not  a  competent  witness,  and  the  ob- 
jection was  sustained.  If  John  Black  was  a  competent 
witness,  then  the  rejection  of  his  evidence  was  not  only  a 
grave  error,  but  is  one  which  we  cannot  possibly  correct 
but  by  reversing  this  decree.  If  his  evidence  is  compe- 
tent, we  are  bound  to  consider  it  as  material  and  import- 
ant. He  might  have  proved,  for  aught  we  know,  that  all 
the  parties  who  signed  the  agreement,  in  a  body,  agreed 
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to  waive  the  necessity  of  having  the  names  of  all  the 
stockholders  to  the  paper,  and  agreed  to  make  it  absolute 
in  its  then  condition,  and  that  in  fact  they,  in  their  proper 
persons,  delivered  it  without  condition  to  the  complain- 
ants. But  however  important  his  testimony  might  have 
been,  it  was  not  before  the  jury  nor  before  the  Chancel- 
lor, nor  is  it  before  us,  nor  can  we  take  any  notice  of  it ; 
and  if  we  affirm  this  decree  in  its  present  condition,  we 
must  for  ever  deprive  the  complainants  of  the  benefit  of 
this  evidence.  The  only  way  in  which  the  wrong,  if  it 
be  one,  can  be  corrected  is  by  reversing  the  decree  setting 
aside  the  verdict  of  the  jury,  and  opening  the  case  anew 
to  such  evidence  as  may  be  competent. 

If  the  evidence  of  John  Black  was  properly  rejected,  it 
must  have  been  because  it  was  incompetent ;  and' if  it  was 
incompetent  at  the  time  it  was  oftered,  it  might  have  been 
because  it  was  offered  in  an  action,  a  proceeding  not  of 
an  equitable  nature.  It  could  not  have  been  rejected  on 
the  ground  that  there  was  nothing  in  the  defendants' 
answer  to  disprove  that  was  responsive  to  the  bill.  The 
defendants  will  hardly  insist  on  this,  nor  could  it  have 
been  rejected  for  the  reason  that  the  evidence  between 
the  parties  had  been  closed;  for  the  reference  of  the  case 
to  the  jury  completely  reopened  the  controversy  to  the 
introduction  of  all  legal  testimony,  without  regard  to  the 
question,  whether  the  witness  had,  or  might  have  been 
examined  before  the  master  or  not;  and  this  applied  as 
well  to  the  parties  themselves  as  to  any  others,  if  their 
evidence  was  competent  in  itself. 

Whether,  then,  the  testimony  of  John  Black  was  pro- 
perly or  improperly  rejected  depends  upon  the  question, 
whether  the  action  or  proceeding  in  which  it  was  offered 
was  one  of  an  equitable  nature.  I  am  forced  to  look 
upon  it  in  this  light,  and  cannot  see  it  in  any  other.  The 
suit  is  in  the  Court  of  Chancery,  and  is  of  an  equitable 
nature.  The  proceedings  up  to  the  time  of  the  reference 
were  all  of  an  equitable  nature,  and  all  those  proceedings 
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were  transferred,  by  the  Chancellor's  order,  to  the  Circuit 
Court  and  jury,  to  be  proceeded  in  by  them  under  his 
express  directions.  This  reference  to  a  court  of  law  and 
a  jury  was  not  at  the  request  of  either  party,  but  at  the 
instance  of  the  Chancellor  himself,  who  sought  the  aid, 
not  so  much  of  a  court  of  law  on  important  legal  ques- 
tions, as  the  aid  of  a  jury  in  the  solution  of  important  and 
perplexing  facts.  If  he  had  needed  the  aid  of  the  law 
judges,  he  could  have  obtained  it  without  the  intervention 
of  a  jury;  and  when  he  received  it,  if  he  adopted  it,  it 
would  have  been  the  o])inion  of  the  Chancellor,  and  not 
of  the  ^fupremc  Court;  but  the  aid  of  a  jury  he  could  not 
obtain  except  through  the  intervention  of  a  court,  but 
neither  the  court  nor  the  jury  come  to  any  final  conclu- 
sion in  the  matter,  but  the  court  simply  reports  back  to 
the  Chancellor  the  proceedings  which  have  been  had  be- 
fore him,  the  same  substantially  as  if  the  reference  had 
been  to  a  master,  and  the  proceedings  in  the  one  case,  as 
well  as  in  the  other,  when  report  thereof  is  made  to  the 
Chancellor,  may  either  be  regarded  or  disregarded  by 
him,  as  he  thinks  fit;  because  the  proceedings  are  his 
own,  substantially  in  his  own  court,  and  under  his  entire 
control;  the  only  thing  that  is  peculiar  aboat  it  being 
that,  as  he  has  no  power  to  bring  a  jury  into  his  own 
court,  he  is  forced,  when  he  needs  their  aid,  to  seek  it 
through  the  onl}'  channel  in  which  their  verdict  can  be 
obtained  :  but  still  the  proceeding  is  wholly  his  own,  and 
although  the  issue  is  said  to  be  foraied  in  the  Supreme 
Court,  yet  in  point  of  fact  that  court  has  nothing  at  all 
to  do  with  the  matter.  The  form  of  certifying  papers 
may  be  gone  through  with,  but  there  is  no  j^ostea  returned 
to  that  court  for  its  action  ;  for  th-ere  is  no  action  that  it 
can  possibly  take,  nor  is  there  any  notice  which  it  can 
take  of  the  proceedings  had  in  the  circuit.  Tho  postra  is 
returned  to  the  Court  of  Chancery,  where  the  action 
properly  belongs,  anvil  where  it  mnst  finally  be  disposed 
of,  and  the  worst  that  can  be  said  of  the  pro^^eding  out- 
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side  of  the  Court  of  Chancery  proper  is,  the  Chancellor 
stepping  aside  as  it  were,  to  seek  advice  in  the  solution 
of  a  doubt,  which  advice,  when  obtained,  he  ia  in  no  way 
bound  by,  but  is  wholly  at  liberty  to  accept  or  reject  it  at 
pleasure  ;  the  proceeding  all  the  while  being  a  chancery 
proceeding  well  known  to  that  court,  and  must  be  of  ne- 
cessity of  an  equitable  nature. 

It  is  said  that  this  proceeding  before  the  Circuit  Court 
is  a  proceeding  at  law,  because  there  is  a  technical  legal 
issue  framed  between  the  parties.  It  is  true  there  is  the 
form  of  an  issue,  but  it  is  such  a  form  as  was  never  found 
in  a  court  of  law  when  made  up  by  the  parties.  This 
issue  is  termed  a  feigned  issue,  that  is  an  unreal  one,  and 
although  it  may  not  be  dignified  with  the  title  of  a  pious 
fraud,  it  may  very  well  be  termed  an  equitable  humbug. 
It  was  never  framed  by  the  parties,  nor  with  their  con- 
sent, but  was  imposed  upon  them  by  the  Cliancellor,  not 
improperly  I  think,  for  the  pure  purpose  of  aiding  him 
in  reaching  a  just  and  proper  conclusion.  All  the  issue 
which  the  parties  ever  made  was  by  their  pleadings  in 
the  Court  of  Chancery.  This  was  an  issue  in  a  proceed- 
ing of  an  equitable  nature.  From  this  issue  they  have 
never  voluntarily  departed,  nor  asked  leave  to  depart. 
And  it  is  the  same  that  was  transferred,  by  a  kind  of  legal 
jargon,  to  the  Circuit  Court.  The  suit  was  commenced  in 
the  Court  of  Chancery;  it  was  never  out  of  that  court, 
and  it  would  seem  absurd  to  suppose  it  could  have  been 
iu  two  difterent  courts  at  the  same  time.  The  reference 
of  the  matter  to  the  jury,  through  the  only  form  in  which 
he  could  procure  their  aid,  no  more  removed  the  cause 
from  the  Court  of  Chancery  than  if  it  had  been  referred 
to  commissioners,  or  even  to  a  master,  to  ascertain  some 
particular  fact.  The  one  course  is  just  as  much  a  pro- 
ceeding in  chancery  and  as  well  known  to  its  practice  as 
the  other. 

The  conclusion,  then,  to  which  I  find  myself  forced  is, 
that  the  proceeding  before  the  Circuit  Court  was  one  of 
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an  equitable  nature,  caused  and  created  by  an  order  of 
the  Chancellor,  which  he  had  a  perfect  right  to  make. 
That  this  order  opened  anew  the  investigation  to  all  evi- 
dence that  could  have  been  legal  at  any  stage  of  the 
cause ;  that  the  evidence  of  John  Black  was  legal  evi- 
dence at  the  time  it  was  offered  for  the  purposes  contem- 
plated by  the  statute ;  that  the  rejection  of  it  was  wrong, 
and  assuming  it  to  be  material  and  important,  did  great 
injury  to  the  complainants;  and  that  that  wrong  can 
only  be  remedied  by  a  reversal  of  this  decree :  for  if  we 
proceed  to  settle  the  case  now  upon  its  supposed  merits, 
we  will  be  found  to  do  so  without  this  evidence. 

It  is  said  that  this  evidence  of  John  Black  might  have 
been  taken  before  the  master  previous  to  the  closing  of 
the  testimony,  but  this  does  not  so  appear.  The  law 
which  made  this  evidence  legal  went  into  operation  ou 
the  4th  of  July,  1855.  The  replication  was  filed  in  Sep- 
tember, 1854.  There  appears  to  have  been  a  rule  to  cloae 
testimony,  but  when  it  expired  does  not  appear.  But  all 
the  evidence  was  taken  prior  to  the  13th  of  March,  1855, 
except  two  unimportant  witnesses,  who  were  examined 
more  than  a  year  afterwards,  and  after  the  cause  seems  to 
have  been  argued  before  the  Chancellor;  and  then  the 
evidence  was  objected  to  on  the  ground  that  the  rule  to 
close  testimony  had  expired.  But  the  right  to  the  evi- 
dence does  not  depend  on  the  question  ;  but  any  witness 
who  was  competent  in  the  cause,  at  any  stage  of  it,  was 
competent  before  the  jury. 

I  think,  therefore,  that  this  decree  should  be  reversed, 
the  verdict  of  the  jury  set  aside,  and  a  new  trial  ordered, 
if  denied  by  the  Chancellor,  and  the  case  opened  to  the 
reception  of  legal  evidence  until  legally  closed,  and  that 
the  Chancellor  make  such  new  decree  in  the  case  as  to 
him  shall  seem  just  and  equitable. 

I  have  not  gone  into  an  examination  of  the  merits  of 
the  case :  I  do  not  think  we  are  in  a  condition  to  do  so; 
they  are  not  fully  before  us.    A  proceeding  has  taken 
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place  in  which  the  complainauts  have  been,  as  I  think, 
greatly  wronged.  The  decree  adopts  thos^  wrongs,  and 
to  have  them  corrected,  I  think  that  decree  should  be  re- 
versed, not  on  the  merits  of  the  case,  but  that  the  merits 
may  be  better  and  more  fully  examined  into  and  the 
parties  more  fully  and  more  fairly  heard,  to  the  end  that 
exact  and  equal  justice  in  a  case  of  so  much  importance 
may,  if  possible,  be  done. 

The  decree  of  the  Chancellor  was  affirmed  by  the  fol- 
lowing vote : 

For  affirmance — Judges  Combs,  Haines,  Risley,  Whelp- 
ley,  CORNELISON,  OgDEN,  SwAIN,  WoOD. 

For  reversal — ^Vkedenburgh,  Van  Dyke,  Kennedy. 


Between  Tue  Proprietors  op  the  Bridges  over  the 
Rivers  Passaic  and  Hackensack,  appellants,  and  The 
HoBOKEN  Land  and  Improvement  Company,  respond- 
ents. 

The  lcgij»l«iturc,  in  1790,  incorporated  the  complainants,  and  gav^  tliem  the 
power  to  build  a  bridge  over  the  Hackensack  river,  to  take  toll?)  for  man 
and  beast  passing  over  it,  and  by  the  same  law  enacted  that  it  sliould  not 
be  lawful  for  any  person  whatever  to  erect  any  other  bridge  over  said 
river  for  an  hundred  years. 

In  18t>0,  tlie  legislature  gave  to  tlio  defendants  power  to  build  a  railway 
from  llobokcn  to  Newark,  with  the  necessary  viaduct  over  the  sai<l 
rivor  Hackf-nsack. 

Under  this  last  act,  the  dcfondanU  comniencod  to  build  a  viadu'.t  over  tfur 
said  river,  described  in  their  answer  to  the  bill  of  complaint  thus,  "a 
structure,  bo  a<?  to  hiy  iron  rails  thoreon,  upon  wliich  cngin'^s  and  t»ars 
may  be  moved  and  propelled  by  steam,  not  to  be  connected  with  the 
■bore  on  either  side  of  said  river,  i:xc*:pt  by  a  piece  of  timber  uudor  •.-lU'h 
rail,  and  in  such  a  mannur,  a.^  near  as  may  bo,  ^•o  as  to  make  it  impossi- 
ble for  man  or  beast  to  cross  said  river  upon  said  structure,  except  in  tlie 
can  of  the  defendants ;  that  tlie  only  roadway  between  said  shores  and 
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said  structure  will  be  two  or  more  iron  rails,  two  and  a  quarter  inchee 
wide,  four  and  a  half  inches  high,  laid  and  fastened  upon  said  timber 
four  feet  ten  inches  asunder." 

Hcltl,  1.  Tliat  the  said  proposed  structure  was  no  bridge  within  the  mean- 
ing of  the  complainants'  charter. 

2,  T}iat  no  structure  across  the  river  Hackensack,  which  had  not  a  footway 
for  man  and  beast  to  walk  over  on,  was  a  bridge  within  the  meaning  of 
the  complainants'  charter. 

•>.  That  the  term  bridge,  as  known  to  the  common  law,  was  a  struotnrp 
over  a  river  having  a  footpath  for  man  and  beast ;  and  cases  upon  thif 
subject  reviewed. 

4.  By  the  complainants'  charter,  they  may  collect  tolls  from  men  walking 
over  their  bridge,  and  for  animals  walking  over  their  bridge  drawing 
their  burthens  ;  by  the  defendants'  charter,  they  cannot  collect  tolls  for 
Huch  use  of  their  structure :  held,  that  the  franchises  given  the  defeu<l- 
ants  are  not  the  same  franchises  as  those  given  to  the  complainants,  and 
therefore  do  not  interfere  with  them. 

5.  The  first,  fifth,  and  sixth  sections  of  the  defendants'  charter  commented 
on  and  construed. 


Zabriskie  and  Attorney  General^  for  appellants. 
Gilchrist  and  Bradley y  for  respondents. 

VREDENBURr.H,  J.  The  appellants  and  complainants 
below  filed  their  bill  against  the  defendants,  alleging  that, 
in  1790,  the  legislature  gave  them  the  right  to  build  a 
bridge  over  the  Hackensack,  and  to  take  tolls  for  man 
and  other  animals  carrying  or  drawing  their  burthens 
passing  over  it,  and  by  the  same  law  enacted,  that  it 
should  not  be  lawful  for  any  person  whatever  to  erect 
any  other  bridge  over  said  river ;  that  they  erected  said 
bridge  soon  after,  and  have  ever  since  been  in  the  enjoy- 
ment of  the  tolls;  that,  in  1860,  the  legislature  gave  the 
defendants  power  to  build  a  railway  from  Hoboken  to 
Newark,  with  the  necessary  viaduct  over  the  said  river 
Hackensack,  and  that,  by  virtue  thereof,  the  defendants 
have  commenced,  and  intend  to  build  a  i*aiIroad  bridge 
over  said  river,  to  the  diminution  of  their  tolls  and  with- 
out having  made  or  tendered  them  compensation.  They 
aver  that  the  defendants*  proposed  bridge  would  be  a 
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nuisance  upon  their  exclusive  grant,  and  pray  an  injunc* 
tion.  To  this  complaint  the  defendants  set  up  a  variety 
of  answers.  Without  expressing  any  opinion  upon  the 
others,  I  shall  only  consider  the  following  three,  viz. 

First.  That  the  complainants'  charter  does  not  confer 
on  them  a  valid  exclusive  grant. 

Seconds  That  the  structure  the  defendants  propose  to 
build  is  no  bridge  within  the  meaning  of  the  complain^ 
ants'  charter. 

Thirdly.  That  if  it  is,  that  it  cannot  interfere  with  any 
of  their  franchises. 

1.  Does  the  complainants'  charter  confer  on  them  a 
valid  exclusive  grant  to  bridge  the  Hackensack  7 

The  court  below  has  found  that  it  does.  But  as  I  con- 
ceive that  the  exigencies  of  the  case  do  not  demand  its 
solution,  I  shall  merely  remark  that,  as  regards  this  first 
question,  I  neither  concur  in  or  dissent  from  the  opinion 
of  the  Chancellor.  I  shall  however  assume,  in  what  I 
have  to  say,  that  he  in  this  regard  was  right. 

2.  Is  the  structure  the  defendants  propose  to  build  a 
bridge  ? 

The  grant  of  power  to  the  complainants  is  to  build  a 
bridge — the  franchise  is  to  enjoy  the  tolls  granted.  The 
prohibition  is,  that  it  shall  not  be  lawful  for  any  person  to 
build  any  other  bridge  over  the  Hackensack.  The  de- 
fendants, in  their  answer,  deny  that  they  have  commenced 
or  intend  to  build  any  bridge  within  the  meaning  of  the 
complainants'  charter.  They  describe,  however,  very 
specifically  the  structure  they  do  intend  to  build.  In 
order,  therefore,  to  entitle  the  complainants  to  their  in- 
junction, it  must  appear,  from  the  answer,  that  the  de- 
fendants' proposed  structure  would  be  a  bridge. 

In  considering  this  question,  the  first  idea  which  strikes 
us  is,  at  what  time  are  we  to  affix  its  meaning  to  the  term 
bridge— in  1790  or  in  1860  ?  Nothing  is  more  change- 
able than  language.  This  is  apparent  from  the  numerous 
languages  and  dialects  in  the  world*    The  English  of  to« 

Vol.  n.  2  u 
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day  is  a  v.ery  different  thing  from  that  of  Chaucer,  or  o: 
even  Shakspeare.  We  know,  from  our  own  observation, 
that  all  vocal  signs  are  in  a  process,  more  or  less  rapid,  of 
continual  change.  The  term  bridge  is  a  sign  for  a  thing. 
It  may  now  stand  as  the  sign  for  things  which  it  did  not 
stand  for  in  1790.  I  shall  attempt  to  show  hereafter  that 
in  this  particular  case  it  does  not ;  but  it  may  be  so,  and 
it  is  best,  at  the  start,  to  settle  at  what  time  we  are  to 
take  its  meaning,  for  we  cannot  otherwise  reason  aboot 
it.  If  the  structure  the  defendants  propose  to  build  had 
been  erected  in  1790,  and  would  then  have  been  called  or 
been  a  bridge,  it  is  within  the  terms  of  the  prohibition. 
But  if  it  would  not  then  have  been  called  or  been  a  bridge, 
it  could  not  become  so  since^  within  the  meaning  of  the 
statute  of  1790,  by  merely  acquiring  that  name,  or  be- 
cause we  since  have  discovered  a  mode  of  passing  over 
it.  A  structure  which  was  not  a  bridge  in  1790  does  not 
become  one  by  merely  discovering  a  mode  of  passing 
over  it.  All  we  can  say  in  such  cases  is,  that  since  1790, 
however,  science  has  discovered  a  mode  of  passing  over 
rivers  on  structures  which  were  not  bridges.  Steam  fer- 
ries have  been  discovered  since  1790.  Suppose  they  had 
since,  in  common  parlance,  come  to  be  called  ferry  bridges, 
would  they  be  within  the  prohibition  ?  They  are  some- 
times called  so  now.  We  say,  the  East  river  has  been 
bridged  by  the  ferries.  Since  the  use  of  ocean  steamers, 
the  Atlantic  is  sometimes  said  to  be  bridged ;  and  we  do 
not  know  but  that  before  this  exclusive  grant  expires 
they  may  both,  in  common  parlance,  be  called  bridges. 
But  if  this  should  happen,  surely  that  could  not  bring 
them  within  this  prohibition.  So  with  respect  to  the  pro- 
posed structure  of  the  defendants.  If  it  had  been  erected 
in  1790,  and  would  not  in  its  essential  structure  have 
been  a  bridge,  as  the  term  was  then  used,  it  could  not 
become  so  afterwards  merely  because  we  have  discovered 
a  mode  of  passing  over  it,  or  because  it  has  since  been 
called  a  railroad  bridge  or  simply  a  bridge.   To  allow  this 
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would  be  to  extend  the  exclusive  grant  over  structures 
not  embraced  in  the  original  grant,  and  that  not  by  legis- 
lative  power,  but  simply  by  enlarging  the  comprehensive- 
ness of  a  word. 

Our  inquiry  therefore  is,  what  was  the  meaning  of  the 
term  bridge  in  1790  ?  The  term  bridge  is  but  the  sign 
for  a  thing.  What  material  thing  did  it  then  stand  for  in 
1790,  was  it  the  sign  of  such  a  thing  as  the  defendants 
propose  to  build  ?  Of  this  the  only  arbiter  is  use,  "  usiis 
est  arbiter  et  Jionna  loquendV  Before  1790,  was  the  term 
bridge  ever  used  to  signify  a  thing  in  its  essential  struc- 
ture like  this  proposed  by  the  defendants  ? 

In  considering  this,  I  shall  assume  as  correct  all  the 
suggestions  the  complainants  have  made  as  to  the  rules 
for  construing  statutes.  This  is  a  question  rather  of  pre- 
cise definition  than  of  the  construction  of  language ;  as 
soon  as  we  agree  what  meaning  the  term  bridge  had  in 
1790  the  whole  question  is  settled.  I  shall  also  assent  to 
another  suggestion  of  the  complainants,  viz.  that  their 
charter  prohibits  all  kinds  of  bridges.  If  the  proposed 
structure  of  the  defendants  had  been  erected  in  1790,  and 
would  then  have  been  within  the  meaning  of  the  term 
bridge,  it  is  within  the  prohibition.  The  complainants' 
charter  intended  to  forbid  bridges  of  all  kinds  whatever ; 
but  then  it  embraced  nothing  but  a  bridge.  The  thing 
prohibited  must  be  a  bridge. 

I  shall  also  assent  to  another  suggestion  of  the  com- 
plainants, that  if  the  proposed  structure  of  the  defendants 
had  been  erected  in  1790,  and  would  in  its  essential 
structure  have  been  a  bridge,  that  it  would  have  been 
within  the  prohibition,  whether  its  peculiar  kind  was  then 
known  and  in  the  contemplation  of  the  legislature  or  was 
discovered  afterwards.  The  legislature  intended  to  pro- 
hibit all  kinds  of  bridges  whatever,  whether  then  known 
or  not;  as  for  instance,  the  tubular  bridge  over  the  St. 
Lawrence,  or  the  iron  wire  bridge  over  the  Niagara,  were 
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kinds  of  bridges  unknown  in  1790,  but  they  are  in  their 
essential  structure  bridges,  and  within  the  prohibition. 

The  question  still  remains,  is  the  proposed  structure  of 
the  defendants  such  a  one  as,  in  1790,  would  have  been 
called  a  bridge?  In  considering  the  question,  I  shall 
invoke  the  rules  of  construction  urged  by  the  complain- 
ants upon  the  argument,  and  the  following  ones  in  par- 
ticular: "If  the  words  of  a  statute  are  in  themselves 
precise  and  unambiguous,  then  no  more  can  be  necessary 
than  to  expound  the  words  in  their  ordinary  and  natural 
sense.  The  words  themselves  alone  do,  in  such  case,  hot 
declare  the  intention  of  the  lawgiver."  And  again, 
^'  words  are  generally  to  be  understood  in  their  nsual  and 
most  known  signification."  And  again,  "the  words  of  a 
statute  are  to  be  taken  in  their  ordinary  and  familiar  sig- 
nification and  import,  and  regard  is  to  be  had  to  their 
general  and  popular  use." 

Bearing  these  familiar  rules  in  memory,  let  us  paint 
the  defendants*  proposed  structure  to  the  eye,  and  see 
whether,  in  1790,  it  would  have  been  called  a  bridge,  or 
been  a  bridge  of  any  kind  whatever,  according  to  its 
general  or  popular  use,  or  according  to  its  technical  use, 
or,  I  might  safely  add,  any  use  whatever. 

The  answer  describes  the  proposed  structure  very  par- 
ticularly. The  defendants  admit  that  they  intend  to 
erect  a  structure,  so  as  to  lay  iron  rails  thereon,  upon 
which  engines  and  cars  may  be  moved  and  propelled  by 
steam ;  that  said  structure  will  not  be  connected  with  the 
shore  on  either  side  of  said  river,  except  by  a  piece  of 
timber  under  each  rail,  and  must  necessarily  be  made  in 
such  a  manner,  as  near  as  may  be,  so  as  to  make  it  im- 
possible for  man  or  beast  to  cross  said  river  upon  said 
structure  except  in  the  cars  of  the  defendants;  that  the 
only  roadway  between  said  shores  and  said  structure  will 
be  two  or  more  iron  rails,  each*  of  the  width  of  two  and 
and  one-quarter  inches,  and  of  the  height  of  four  and  a 
half  inches,  toid  and  fastened  upon  timber,  said  rails 
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being  at  a  distance  of  four  feet  ten  inches  asunder.  It 
will  be  perceived  that  the  defendants  do  not  propose  to 
erect  any  mixed  structure,  such  as,  for  instance,  the  rail- 
road bridge  over  the  Raritan  at  New  Brunswick,  or  Ca- 
bling's bridge  over  the  Niagara,  which  have  a  common 
bridge  below  and  a  railroad  bridge  above;  nor  is  it  a 
structure  with  a  pathway  and  rails  laid  on  them  like  a 
street  railroad,  and  which  furnish  footpaths,  but  is  a  rail- 
way pure  and  simi)le,  according  to  its  original  concep- 
tion, elevated  above  the  ground.  The  elemental  idea  of 
this  structure  of  the  defendants  is  two  rails  laid  across  the 
river,  so  narrow  and  so  wide  apart  as  that  neither  man  or 
beast  can  walk  over'it.  It  has  no  pathway — it  has  no 
horseway — it  has  no  wagonway — it  has  no  roadway.  If 
such  a  thing  had  been  built  in  1790,  would  it  have  been 
called  or  been  a  bridge  of  any  kind  whatever?  If  it 
would  not,  would  it  become  so  because  we  have  since  dis- 
covered a  mode  of  being  passed  over  it?  The  legislature 
•of  1790  intended  to  give  to  the  complainants  a  monopoly 
of  the  travelling  over  bridges,  but  they  did  not  enact,  nor 
did  they  intend  to  enact,  that  mankind,  in  the  coming 
time,  should  not  discover  and  use  a  mode  of  being  passed 
over  rivers  on  structures  which  were  not  bridges. 

I  repeat,  is  this  proposed  structure  a  bridge  within  the 
meaning  of  the  term  as  used  in  the  charter  of  1790? 
What  kind  of  a  structure  was  in  1790  represented  by  the 
sign  bridge  ?  It  did  not  in  1790,  or  ever  before  or  since,  re- 
present any  structure  or  material  thing  which  had  not  a  foot- 
way across  the  stream.  Nor  for  the  last  thousand  years  has 
the  term  bridge,  either  in  England  or  this  country,  repre- 
sented any  structure  which  had  not  a  footway,  a  horse- 
way, and  a  wagonway.  The  footway  for  man  and  beast 
is  of  the  very  essence  of  the  bridge.  It  is  that,  with  re- 
spect to  bridges,  without  which  nothing.  The  footway  is 
the  bridge,  and  the  bridge  is  the  footway.  What  must 
have  been  the  history  of  civilization  upon  this  subject  ? 
A  bridge,  reduced  to  its  simplest  elements,  is  a  plank 
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resting  on  the  natural  banks,  furnishing  a  footpath.^^ 
This  footpath  is  the  seminal  principle  of  the  bridge.  AIL. 
the  rest  is  but  growth  and  development.  Take  awaj — 
the  plank,  and  there  is  nothing  of  a  bridge.  The  next 
advance  would  be,  perhaps,  a  natural  rock  in  the  middle 
of  the  stream,  serving  as  a  rude  pier  for  the  ends  of  the 
planks  to  rest  npon.  Again,  take  away  the  planks,  and 
there  is  nothing  of  the  bridge.  Adding  the  artificial  pier 
or  the  artificial  abutment  is  nothing  towards  a  bridge. 
Neither  are  necessary.  It  is  still  the  pathway  that  is  the 
bridge.  So  when,  in  the  progress  of  skill,  they  widen  the 
pathway  to  make  it  a  horseway,  and  then  again  widen 
it  so  that  beasts  may  draw  wagons  after  them,  it  is  still 
the  pathway  that  makes  the  bridge.  So  when  they  add 
handrails  and  balustrades,  it  is  only  to  make  the  bridge, 
as  we  commonly  say,  or  the  pathway  more  secure.  And 
so,  in  all  its  stages  of  development,  from  the  rade  plank 
to  Trajan's  magnificent  arches  over  the  Danube,  or  to 
Eoebling's  sublime  but  inverted  arch  over  the  boiling 
chasm  of  Niagara,  or  Stevenson's  rigid  tubes  over  the 
wide  waters  of  the  St.  Lawrence,  it  is  the  pathway  only 
that  makes  the  bridge.  The  pathway,  by  whatever  con- 
trivance supported,  whether  supported  on  the  natural 
banks  and  rock  or  the  strong  towers  of  Niagara, — what- 
ever the  kind  of  bridge  or  by  whatever  name  called,  it  is 
the  pathway  that  makes  the  bridge,  whether  it  be  a  float- 
ing or  a  flying  bridge,  whether  of  boats  like  that  of 
Xerxes  over  the  Dardanelles,  or  of  pontoons,  like  that  with 
which  a  modern  general  crosses  an  interposing  stream, 
whether  built  upon  piers  or  upon  arches,  whether  sus- 
pended upon  ropes  or  sustained  by  its  own  rigidity, 
whether  built  of  wood  or  stone,  of  cast  or  wrought  iro», 
whether  a  chain  bridge  or  wire  bridge,  whether  one  arch 
or  many,  whether  resting  on  piling  or  on  solid  piers,  . 
whether  covered  or  not,  whether  with  handrailings  or 
balustrades  or  not,  it  is  still  the  pathway  that  makes  the 
bridge.    Nor  has  any  structure,  w^hich  in  its  development 
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stopped  short  of  this  pathway  for  man  and  beast,  ever  in 
ancient  or  in  modern  times,  in  any  country  or  in  any 
language  having  a  synonyme  for  the  term,  been  called  a 
bridge.  I  have  been  able  to  find  no  royal  charter,  no  act 
of  parliament,  from  the  time  the  word  bridge  first  fell 
from  the  lips  of  our  Anglo  Saxon  ancestors  until  the 
present  moment,  no  act  of  the  legislature  in  our  own 
state  or  any  of  our  sister  states,  from  the  earliest  colonial 
records,  no  decision  of  any  court,  at  any  time  or  in  any 
country  whatever,  no  dictionary,  no  encyclopedia,  no 
work  on  mechanical  science,  no  scientific  work  specially 
upon  bridges,  where  a  structure  without  a  pathway  was 
ever  denominated  a  bridge. 

The  very  nature  and  essence  of  the  thing  forbid  that 
there  should  be  a  bridge  without  a  pathway.  The  bridge, 
for  all  time  and  in  all  countries,  has  been  but  the  contin- 
uation of  the  ordinary  roadway.  The  only  difterence  be- 
tween abridge  and  the  rest  of  the  road  is,  that  in  the  road, 
the  pathway  rests  immediately  on  the  earth,  while  in  the 
bridge  it  does  not.  AVhenever  the  pathway  of  the  ordi- 
nary road  does  not  rest  immediately  on  the  earth  it  is 
called  a  bridge,  by  whatever  contrivance  supported, 
whether  by  water,  by  piers,  by  arches,  by  wires,  by  tubes, 
and  whether  it  passes  over  rivers  or  gorges,  or  ravines  or 
valleys,  or  canals  or  railroads,  and  we  can  just  as  well 
have  a  road  without  a  bottom  as  a  bridge  without  a  foot- 
way. 

Although  I  feel  that  I  should  apologize  for  so  doing,  I 
will,  notwithstanding,  consider  this  question  a  little 
longer.  As  I  have  before  remarked,  the  only  arbiter  of 
the  meaning  of  a  term  is  use,  and  the  best  evidence  of 
this  use  is  to  be  found — first,  in  the  difterent  provisions 
of  the  act  of  1790;  secondly,  in  the  provisions  of  the  dif- 
ferent acts  of  parliament  from  early  times  to  the  present, 
in  the  royal  patents  for.  building  toll  bridges,  in  the  acts 
of  our  own  and  other  states,  from  works  on  mechanical 
science,  from  history  and  from  tradition,  and  our  own  use 
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in  our  own  times.  Let  us  first*  examine  the  act  in  ques- 
tion, and  ascertain  if  by  possibility  the  legislature  of 
1790  could  have  deemed  a  structure  across  the  Hackeu- 
sack  without  a  pathway  for  man  or  beast  to  be  a  bridge, 
a  bridge  of  any  kind  whatever.  It  will  be  recollected 
that  they  were  providing  against  competition  by  bridges. 
They  were  not  providing  against  competition  by  any 
other  mode  of  crossing  the  river.  It  was  not  providing 
against  competition  by  ferries,  by  canals,  by  telegraph, 
by  balloons,  or  by  tunnels.  The  legislature  were  not 
providing  against  competition  by  structures  which  were 
not  bridges.  They  did  not  intend  to  say  that  there  should 
be  no  discovery  of  modes  of  passing  over  structures  which 
were  not  bridges.  AVhen  they  spoke  of  bridges  they 
knew  what  they  were  dealing  with.  They  had  existed  for 
untold  centuries,  and  they  could  estimate,  with  some  de- 
gree of  accuracy,  what  eflect  the  grant  of  a  monopoly 
would  have  for  a  hundred  years,  nor  in  this  case  would 
their  calculations  have  been  much  out  of  the  way;  nor 
can  we,  even  at  this  day,  say  the  act  was  not  a  wise  one. 
But  they  could  not  deal  with  or  estimate  the  effects  of  a 
prohibition  for  an  hundred  years  of  discoveries,  which 
would  enable  men  to  be  crossed  over  rivers  upon  struc- 
tures which  were  not  bridges,  as  the  result  has  proved ; 
nor  did  they  intend,  nor  am  I  certain  that  they  would 
have  had  any  constitutional  power,  thus,  in  order  to  ben- 
efit the  present,  to  dwarf  future  generations,  thus  to 
mummy  up,  as  it  were,  an  infant  nation  in  its  swaddling 
clothes. 

But  let  us  return  to  this  charter  of  1790.  Can  it  be 
possible,  under  its  provisions,  that  any  structure  across 
the  Ilackcnsack,  which  had  no  footway,  horseway,  road- 
way, or  wagon  way,  could  have  been  deemed  a  bridge? 
The  charter  gives  to  the  complainants  the  power  to  build 
a  bridge  over  the  Ilackensack,  but  it  does  not  prescribe 
what  kind  of  a  bridge  it  shall  be;  the  kind  is  left  en- 
tirely to  the  discretion  of  the  complainants.     Now,  if  the 
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defendants*  proposed  structure  be  a  bridge,  if  there  can 
be  a  bridge  without  a  footway,  then  it  would  have  been 
competent  for  them  to  have  built  such  a  structure  as  that 
of  the  defendants,  and  insisted  that  they  had  performed 
the  conditions  of  their  charter.  Suppose  they  had  done 
80,  and  called  the  conscript  fathers  of  that  legislature  to 
look  at  a  couple  of  iron  rails,  without  any  footway,  laid 
across  the  river,  and  told  them  that  that  was  a  bridge,  and 
that  it  gave  them  an  exclusive  right  for  an  hundred  years 
to  stop  all  passage  across  the  river,  except  upon  their  con- 
trivance, would  not  the  conscript  fathers  aforesaid  have 
deemed  themselves  mocked  ?  If  such  a  structure  could 
have  been  deemed  a  bridge,  would  the  legislature,  when 
they  were  providing  by  act  to  facilitate  the  passage  across 
the  river,  have  done  an  act  which  would  have  barred  the 
passage  for  an  hundred  years  ?  We  can  only-account  for 
this  in  one  way,  and  that  is,  that  the  term  bridge,  ex  vi 
termini,  meant  a  footway ;  and  an  idea  that  a  structure 
without  a  footway  could  be  a  bridge,  never  was  dreamed 
of  by  any  one. 

The  title  of  the  act  is,  an  act  for  building  bridges  over 
the  Passaic  and  Hackensack.  The  preamble  commences 
— "  whereas  the  public  good  will  be  advanced  by  erecting 
bridges  over  the  said  rivers."  No  kind  is  prescribed — 
any  kind  answers  the  conditions  of  the  charter.  The 
complainants  say,  two  iron  wires,  stretched  across  the 
river,  without  a  pathway,  without  a  horseway,  without  a 
wagonway,  is  a  kind  of  bridge.  If  so,  it  would  have  com- 
plied with  the  charter;  and  if  so,  how  could,  as  said  in 
the  preamble,  the  public  good  have  been  advanced  ?  Is 
it  not  manifest  from  this  that  the  legislature,  by  the  term 
bridge,  could  not  have  meant  any  structure  which  had 
not  a  footway?  But  again,  the  charter  makes  provision 
for  the  complainants  to  construct  a  common  road  or 
causeway  from  Newark  to  Jersey  City,  leading  up  to  and 
from  this  bridge,  at  great  expense,  across  the  marshes. 
If  the  term  bridge  meant  a  structure  without  a  footway 


514    COURT  OF  ERRORS  AND  APPEALS. 


Proprtetors  of  Bridges  v.  Hoboken  Land  Co. 


for  mail  or  for  animals  carrying  or  drawing  their  burthens, 
it  would  have  been  a  compliance  with  the  charter,  if  the 
complainants  had  built  such  a  structure  as  the  defendants 
propose  to  build,  and  claimed  the  monopoly  for  an  hun- 
dred years.     But  how  is  it  possible  to  conceive  that  the 
legislature  of  1790*  could  have  meant,  by  the  term  bridge, 
a  structure  which  nothing  which  could  come  by  the  road 
they  were  to  build  could  by  possibility  cross?     If  the  de- 
fendants' structure,   if  erected  in  1790,  would  not  have 
been  a  bridge  ^Ac7i,  if  erected  7iow  it  could  not  be,  in  the 
language  of  the  15th  section  of  the  complainants'  charter, 
any  oihtr  bridge.     The  legislature  of  1790  knew  perfectly 
well  that,  by  the  term  bridge,  ex  vi  (ermim,  no  structure 
like  that  proposed  by  the  defendants  could  be  imposed 
upon  them;  that  no  structure  could  be  imposed  upon 
them  which  was  not  the  continuation  of  the  ordinary 
roadway,  which  had  not  a  footway,  a  horseway,  a  wagon- 
way  ^and  roadway.     They  knew  perfectly  well  that,  from 
the  earliest  colonial  records  of  this  and  of  all  the  other 
states,  and  for  a  thousand  years  in  England,  the  simple 
term  bridge  stood  as  a  sign  for  a  structure  over  a  river, 
which  furnished  a  footpath  and  a  horsepath  so  wide  that 
man  and  all  animals  could  walk  over  it,  and  draw  over  it 
all  vehicles  in  ordinary  use,  and  which  nature  had  given 
them  strength  to  draw.    And  they  also  equally  well  knew 
that  every  kind  of  bridge  did  and  must  furnish  this  foot- 
path or  it  was  no  bridge;  and  all  they  provided  against 
was,  that  it  should  not  interfere  with  the  navigation.  But 
the  complainants  still  contend  that  the  defendants'  pro- 
posed structure  is  a  bridge. 

We  are  asked,  as  if  the  question  could  not  be  answered, 
is  not  a  railroad  bridge  a  bridge  of  some  kind  or  other.' 
The  question  is  best  answered  by  asking  another — i.< 
not  a  hippopotamus  a  liors^e,  a  sea  lion  a  lion,  a  mermaid  a 
maid?  and  if  it  is  murder  to  kill  a  maid,  is  it  not  murder 
to  kill  a  mermaid?  If  it  is  unlawful  to  build  a  bridge,  is 
it  not  unlawful  to  build  a  railroad  bridge?    But  suppose 
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we  call  a  railroad  bridge  a  bridge,  as  the  charter  of  1790 
does  not  prescribe  the  kind,  they  had  as  much  right  to 
build  one  kind  as  another,  and  then  if  the  complainants, 
instead  of  building  the  one  they  did,  should  have  built 
8uch  a  one  as  the  defendants  propose  to  build,  verily  the 
legislature  would  have  done  a  prosperous  business  for 
their  day  and  generation.  With  the  intent  to  provide 
for  the  more  easy  passage  across  the  river,  they  would 
have  got  a  structure  which  neither  man  or  beast  could 
even  get  on,  much  less  over,  and  made  a  valid  contract 
with  the  complainants  that  no  other  bridge,  no  other 
structure  upon  which  man  or  beast  could  cross,  should  be 
built  for  an  hundred  years.  Such  are  the  inevitable  re- 
sults of  this  charter,  if  in  1790  the  term  bridge  did  not 
mean  a  structure  affording  a  pathway,  a  horseway,  and  a 
carriageway,  or  if  a  structure  without  either,  a  mere  wire 
stretched  across  the  river  was  a  bridge,  a  bridge  of  any 
kind  or  any  other  bridge.  So  if  we  look  at  the  agree- 
ment between  the  commissioners  and  the  complainants, 
which  I  am  treating  as  if  it  were  part  of  the  charter.  The 
commissioners  thereby  grant  to  the  complainants  the  said 
bridges  to  be  erected,  with  the  tolls,  which  are  not  to 
exceed  for  passing  the  bridge  for  a  single  person  three 
cents,  man  and  horse  seven  cents,  horse  and  chair  fifteen 
cents,  wagon  and  horse  and  horses  twenty-nine  cents, 
wagon  and  four  horses  forty-eight  cents.  Through  all 
this,  do  they  not  use  the  term  bridge  as  a  term  converti- 
ble with  footway  ?  For  horse  and  man  passing  over  the 
bridge,  what  is  that  but  walking  over  the  footway  ?  For 
horse  and  wagon  passing  over  the  bridge  ten  cents.  Take 
away  the  footway,  and  what  bridge  is  there  to  pass  over  ? 
So  strictly  is  this  idea  preserved,  that  there  is  no  franchise 
of  toll  given  for  anything  which  does  not  use  the  footway 
and  roadway  as  on  the  ordinary  road.  Thus  toll  is  given 
for  animals  on  foot  and  on  animals  drawing  their  bur- 
thens, but  no  toll  is  given  for  anything  in  wagons  or  that 
does  not  actually  touch  the  roadway.    Thus,  if  the  wagon 
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is  loaded  or  empty,  whether  it  has  twenty  pasBengers  or 
none,  makes  no  difference  in  the  toll.  If  a  man  passes 
on  toot  he  pays  toll,  but  if  in  a  wagon  or  other  vehicle 
he  pays  none.  And  thus  I  might  go  through  every  clause 
of  not  only  the  charter  of  1790  but  also  the  supplements 
and  the  agreement.  The  fundamental  idea  in  all  is,  that 
a  bridge  is  the  ordinary  roadway  for  man  and  beast,  and 
only  distinguishable  from  it  in  that  the  ordinary  roadway 
rests  immediately  on  earth,  while  the  bridge  does  not. 

I  have  said  that,  in  technical  language,  the  term  bridge 
has  always  stood  for  a  structure  that  had  a  pathway,  a 
horseway,  a  wagonway,  and  a  roadway ;  that  in  no  law 
paper  or  document  was  a  structure  which  had  not  a  foot- 
way, as  its  elemental  idea,  ever  denominated  purely  and 
simply  a  bridge.  I  shall  not  enter  into  detail  upon  this 
subject.  I  would  have  to  transcribe  the  statutes  at  large 
from  the  times  of  the  great  charter.  I  would  have  to 
transcribe  the  pamphlet  laws  of  this  and  of  all  other  states 
from  the  earliest  records.  In  every  general  law  respect- 
ing highways  and  bridges,  in  every  provision  for  their 
erection  or  repair,  in  every  charter  for  particular  bridges, 
in  every  canal  charter,  in  every  railroad  charter  from  the 
earliest  times,  no  structure  that  has  not  the  footpath  for  its 
elemental  idea  is  taken  for  a  bridge.  In  all  it  is  assumed 
that  there  can  be  no  bridge  without  the  footway.  What 
means,  in  every  canal  and  railroad  charter,  the  provision, 
that  when  they  pass  a  public  road  or  through  a  farm  the 
company  shall  build  a  bridge  over  the  canal  ?  Does  it 
not  imply,  and  so  has  it  not  always  universally  been 
understood,  that  by  the  terra  is  meant  a  structure  with  a 
footway?  Would  the  defendants'  proposed  structure 
save  the  company  from  indictment  for  a  violation  of  this 
requirement  ?  I  have  considered  this  question  as  if  we 
should  be  confined  to  the  meaning  of  the  word  bridge  in 
1790,  when  it  was  used.  I  only  did  so  to  be  more  certain 
of  safe  reasoning.  It  was  not  necessary  in  the  present 
instance.    It  could  safely  be  yielded  to  the  complainants 
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to  take  its  meaning  at  the  present  day.  The  term  bridge, 
standing  by  itself  unqualified  by  any  other  sign,  still  in 
all  common  parlance  and  in  all  technical  language  means 
a  structure  whose  elemental  idea  is  the  footway.  Take, 
for  instance,  the  act  of  the  legislature  passed,  with  respect 
to  this  very  river  Hackensack,  on  the  17th  of  March, 
1860,  Fam.  Laws  769.  The  act  is  entitled,  "  an  act  to 
authorize  the  building  of  a  bridge  over  the  Hackensack 
river,''  and  reads  as  follows :  "  And  be  it  enacted,  that  it 
shall  be  lawful  for  the  board  of  chosen  freeholders  of  the 
county  of  Bergen  to  build  and  construct  a  bridge  across 
the  Hackensack  river  at  the  village  of  Hackensack." 
And  this  is  the  whole  act.  They  prescribe  no  form  of 
bridge.  Could  the  freeholders  save  themselves  from  re- 
sponsibility by  building  a  structure  upon  which  neither 
man  or  beast  could  get  on,  much  less  cross  over  ?  Take 
the  bridge  now  building  under  our  eyes  over  the  Dela- 
ware. The  commissioners  are  authorized  to  build  a 
bridge.  Would  they  be  deemed  to  have  built  a  bridge  if 
they  erect  a  structure  with  no  covering,  no  balustrades, 
no  handrails,  no  floor  or  footway,  with  only  two  narrow 
iron  rails  stretching  their  grand  proportions  over  the 
river,  and  nothing  below  but  the  rushing  waters  ?  Does 
this  not  most  conclusively  show  that  the  legislature  used 
the  term  bridge,  as  one  which  ex  vi  termini  could  not  exist 
-without  the  footpath  ?  But  this  is  only  one  of  thousands 
to  be  found  in  all  our  pamphlet  acts  and  in  every  volume  of 
the  annual  laws  of  all  our  states  for  the  last  hundred  years. 
You  can  hardly  open  a  page  of  any  of  them  but  you  will 
find  the  legislatures  using  the  term  bridge  as  being  con- 
vertible with  the  term  footway,  as  calling  for  a  structure 
affording  a  footway  and  a  horseway  wide  enough  for  them 
to  walk  over  and  draw  their  burthens  over  with  them. 
In  not  one  of  them,  in  any  state,  or  from  the  earliest  time 
to  the  present  moment,  is  the  term  bridge,  or  any  bridge, 
'or  any  other  bridge,  used  to  signify  a  structure  which  has 
not  the  footway.  So,  again,  take  up  the  law  reports  ia 
Vol.  II.  2  x 
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England  or  in  this  country.  Bridges  have  always,  from 
very  early  times,  occapied  more  or  less  the  attention  of 
the  courts.  Upon  what  indictment,  in  England,  has  it 
ever  been  a  good  defence,  either  by  counties  or  individ- 
uals bound  to  build  them,  that  a  bridge  was  a  structure 
that  did  not  require  a  footway,  a  horseway,  and  a  wagon- 
way  ?  The  same  remarks  may  be  made  of  the  reports  of 
our  own  country.  I  find,  indeed,  in  the  early  reports  no 
definition  of  a  bridge  any  more  than  I  do  of  light,  every 
one  assuming  that  everybody  knows  perfectly  well  what 
a  bridge  is.  It  is  always  assumed  as  a  footpath  across 
a  river,  and  to  which  there  is  no  exception,  not  even,  as  I 
expect  to  show  hereafter,  the  Enfield  bridge  case  in  17 
Connecticut  So  again,  if  we  pass  out  of  the  region  of 
the  law,  we  can  collect  a  respectable  library  of  works  de- 
voted exclusively  to  the  matter  of  bridges ;  but  in  none 
can  you  find  the  slightest  hint  that  a  thing  without  a 
footway  is  a  bridge.  I  shall  not  quote  definitions  from 
dictionaries  and  encyclopedias,  but  only  remark,  that  they 
all  define  or  assume  a  bridge  to  be  a  structure  with  a  foot- 
path. 

Now  bearing  in  mind  that  a  bridge,  by  the  concurrent 
testimony  of  all  past  time,  in  every  possible  shape  and 
form,  is  but  the  ordinary  road  carried  across  the  river, 
by  whatever  contrivance  supported,  what  resemblance 
has  the  proposed  structure  of  the  defendants  to  one  ?  Is 
it  any  continuance  of  the  ordinary  road  across  the  river? 
Could  any  animal  travelling  on  the  ordinary  road  use  it? 
What  is  its  elemental  idea  ?  Two  iron  wires  stretched 
across  the  river,  so  narrow  and  so  wide  apart  as  to  afford 
no  footway  to  man  or  beast.  Do  two  wires  make  any 
difference  ?  Is  not  one  as  good  a  bridge  as  two  ?  Does 
it  make  any  difference  whether  the  iron  wires  are  four 
feet  or  four  miles  asunder?  It  is  true  that  the  defendants 
may  go  on,  and  by  laying  plank  across  their  structure, 
make  a  footpath  for  man  and  beast,  and  then  it  will,  qm* 
ad  hoCy  be  a  bridge.    They  may  thus  make  their  structure 
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not  only  a  bridge,  but  also  a  railroad  bridge  and  a  rail- 
way bridge,  and  by  putting  glass  supports  under  the  rails, 
also  a  telegraph  bridge.  All  these  structures  may  thus 
be  combined  in  one.  A  short  reference  to  the  history  of 
railways  will,  perhaps,  best  illustrate  what  I  mean.  Curi- 
ously enough,  the  first  railroads  ever  built  were  under- 
ground railroads,  viz.  those  built,  in  the  coal  mines  of 
England,  to  facilitate  the  miners  in  drawing  their  hand- 
cars through  the  low  and  dark  coal  galleries  to  the  foot 
of  the  shaft.  The  idea  was  soon  transferred  to  the  upper 
air.  They  were  first  built  from  the  mouth  of  the  shaft  to 
an  adjoining  harbor,  and  were  at  first  rudely  constructed 
of  timber  rails,  and  drawn  by  animals,  and  so,  of  course, 
had  footpaths.  They  were  the  ordinary  roadways,  except 
that  rails  were  laid  in  them.  These  railroads  crossed 
streams  upon  structures  which  necessarily  had  footpaths, 
and  were  properly  denominated  railroads  and  railroad 
bridges.  They  were  roads  in  respect  to  their  having  the 
ordinary  footways  for  beasts,  and  railroads  in  respect  to 
the  rails  upon  them.  So  structures  by  which  they  crossed 
streams  were  properly  denominated  railroad  bridges. 
They  were  roads  in  respect  to  their  being  the  continua- 
tion of  the  ordinary  roadways  or  footpaths,  and  bridges 
in  respect  to  their  pathways  not  resting  immediately  upon 
the  earth,  and  railroad  bridges  in  respect  to  the  rails 
upon  them.  But  let  the  footpath  disappear  from  this 
structure,  and  it  would  neither  be  a  bridge  nor  a  railroad, 
nor  a  railroad  bridge.  It  would  be  a  railway  pure  and 
simple.  It  would  be  no  more  a  bridge  than  the  rest  of 
the  distance  would  be  a  road,  if  its  bottom  should  sink 
out  of  sight.  This  is  the  way  in  which  it  has  happened 
that  the  term  railroad  bridge  has  come  to  be  frequently 
applied  to  those  mixed  railroad  structures,  and  is  entirely 
correct  when  they  have  the  footway.  This  use  of  the 
terra  has  become  the  more  common  by  their  frequently 
being  built  in  this  way.  So  it  is  with  the  railroad  bridge 
over  the  Earitan  at  New  Brunswick,  the  wire  bridge  over 
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the  Niagara,  and,  perhaps,  the  Victoria  bridge  over  the 
St.  Lawrence.  These  structures  are  not  the  less  bridges 
because  they  have  also  railroad  tracks  on  them,  or  be- 
cause cars  and  locomotives  roll  over  them.  That  is  not 
the  question.  The  question  is  not,  whether  the  structure 
may  not  be  a  bridge  as  well  with  as  without  the  rails, 
but  whether  it  can  be  a  bridge  without  the  footway.  If  a 
railroad  should  be  laid  down  in  Broadway,  New  York, 
it  would  not  be  less  a  road  because  of  the  rails  and  cars. 
But  would  it  be  a  road,  if  the  whole  bottom  of  the  street 
should  fall  out,  and  leave  nothing  but  the  rails  and  an 
unfathomable  gulf  below?  It  is  the  mixed  structures  to 
which  the  term  railroad  bridge  has  been  generally  applied, 
and  is,  as  to  them,  perfectly  correct  But  I  am  not  aware 
that  the  term  railroad  bridge  has,  except  in  the  most  loose 
and  casual  manner,  been  applied  to  a  structure  without  a 
footway,  to  a  railway  pure  and  simple  over  a  river.  If 
it  has,  a  locomotive  has  quite  as  often,  and  quite  as  con- 
sistently, been  called  a  steam  horse,  and  will  prove  as  logi- 
cally that  a  locomotive  is  a  horse,  as  that  a  railway  bridge 
is  a  bridge.  Indeed,  it  appears  to  me  that  the  steam 
horse  is  quite  as  much  a  horse  as  that  a  railway  bridge  is 
a  bridge.  To  be  sure  he  drinks  larger  draughts  of  water 
from  his  trough ;  his  food  is  somewhat  coarser ;  the  one 
eats  the  grass  of  the  field,  the  other  devours  the  trees  of 
the  forest;  his  neigh  is  somewhat  louder;  his  heart,  as 
he  champs  upon  the  bit  to  start,  is  fired  by  an  intenser 
heat;  as  the  driver  gives  him  the  rein,  the  breath  of  his 
nostrils  beclouds  his  pathway,  and  distancing  at  a  bound 
his  puny  competitor,  he  shouts  his  challenge  to  the  sun, 
as  over  hill  and  valley,  over  mountain  and  prairie,  he 
holds  on  his  tireless  flight  towards  the  occido-orient.  But 
this  steam  horse  has  no  feet,  and  his  bridge  wants  no  foot- 
path. The  bridge  is  the  congener  of  the  horse,  and  the 
railway  of  the  locomotive.  The  bridge  presents  to  ter- 
restrial animals  the  natural  form  adapted  to  their  mode  of 
progression ;  the  viaduct  to  the  powers  of  steam  on  land, 
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the  material  form  adapted  to  its  mode  of  progression  ;  the 
telegraph  wire  to  electricity,  the  material  form  adapted 
to  its  mode  of  progression ;  the  water  to  the  steam  ferry, 
the  material  form  adapted  to  its  mode  of  progression ;  the 
canal  to  the  propeller,  the  material  form  adapted  to  its 
mode  of  progression.  But  all  these  start  from  different 
seminal  principles  of  thought,  develop  themselves  into 
entirely  different  forms,  and  have  always  been  distin- 
guished by  different  verbal  signs.  The  horse  and  the 
steam  horse  are  both  capable  of  rapid -motion,  and  that  is 
all  they  have  in  common;  the  bridge  and  the  railway 
bridge  are  both  structures  across  rivers,  and  that  is  all 
they  have  in  common  ;  the  railway  bridge  as  far  exceeds 
his  rival  in  the  peculiar  manifestations  of  his  powers  as 
the  steam  horse  does  his  rival,  and  yet  falls  as  far  short  of 
the  principle  of  the  bridge  as  the  locomotive  does  of  the 
horse ;  the  horse  has  life,  and  the  bridge  has  bottom ;  the 
locomotive  has  no  life,  and  the  viaduct  has  no  bottom. 
The  bridge  was  made  for  the  horse,  and  the  viaduct  for 
Behemoth.  Take  from  the  one  its  life,  and  it  is  no  longer 
a  horse ;  take  from  the  other  its  footpath,  and  it  is  no 
longer  a  bridge.  The  structure  of  the  defendants  might 
have  stood  across  the  Hackensack  for  a  thousand  years, 
and  it  would  have  stood  in  solitude.  It  would  have  had 
no  comrade  until  the  steam  horse  came,  and  then  they 
would  instinctively  have  known  each  other. 

I  have  said  that  no  structure  over  a  river  which  had 
not  a  footway  for  man  and  beast  was  ever  called  a  bridge. 
Such  structures  are  very  numerous,  and  have  existed  for 
several  thousand  years.  Take,  for  instance,  the  Roman 
aqueducts,  built  for  supplying  their  cities  with  water. 
They  started  from  high  altitudes,  and  were  carried  to  the 
cities  by  gradually  descending  planes.  In  their  course, 
they  were  dug  through  hills,  and  carried  by  arches  over 
rivers  and  valleys.  Some  of  them  are  still  existing,  and 
the  remains  of  others  are  scattered  over  Europe  and  Asia, 
from  the  pillars  of  Hercules  to  the  stormy  Euxine.    But 
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they  were  never  called  pontes.  Why  not?  They  were 
Btructures  across  rivers.  There  were  their  massive  abut- 
ments of  solid  masonry,  their  long  m^ic.of  lofty  piers  and 
of  springing  arches,  wide  enough  and  strong  enough  to 
carry  over  them  the  imperial  armies.  What  was  wanted 
to  their  being  bridges?  Clearly  only  the  pathway  for 
man  and  animals.  Put  pathways  on  them,  and  they  are 
instantly  pontes;  take  them  oft*,  and  they  are  instantly 
but  aquceductce.  So  take  the  structure  alongside  of  the 
complainants*  bridge  carrying  water  into  Jersey  City. 
What  is  wanting  to  this  being  a  bridge  ?  It  is  a  structure 
over  a  river — it  rests  upon  piling.  It  carries  merchandise 
into  Jersey  City.  Why  do  not  the  complainants  enjoin 
it,  and  force  it  to  pay  tolls  into  their  coffers  for  every 
gallon  of  water  that  passes  over  it  ?  The  only  difference 
between  it  and  the  proposed  structure  of  the  defendants 
is,  that  the  one  transports  merchandise  across  the  Hack- 
ensack  by  the  centripetal  power  of  gravity,  the  other  by 
the  centrifugal  power  of  fire.  Put  a  pathway  on  it,  how- 
ever, and  it  is  instantly  a  bridge;  take  it  oft',  and  it  i3 
none.  Again,  who  ever  thinks  of  cqilling  a  canal  viaduct 
a  bridge?  And  yet  why  not?  It  has  its  abutments,  its 
piers,  and  its  arches;  but  its  waters  are  no  footways  for 
man  or  beast. 

Suppose  the  Morris  canal  had  seen  fit  to  cross  the 
Hackensack  upon  piers  and  arches,  would  the  complain- 
ants enjoin  its  canal  boats  and  propellers  under  the  alle- 
gation that  it  is  a  bridge  ?  And  yet  why  not?  Would  it 
not  have  everything  of  a  bridge  except  that  its  waters  are 
not  footways?  If  these  two  heavy  iron  wires  of  the  de- 
fendants across  the  stream  are  a  bridge,  why  are  not  the 
telegraph  wires  a  bridge  ?  They  are  structures  across  the 
river,  they  are  suspended  upon  piling,  they  do  the  busi- 
ness of  the  bridge.  The  only  difterence  between  the  two 
wires  of  the  defendants  and  the  many  wires  of  the  telegraph 
is,  that  the  one  expresses  man  by  steam,  the  other  thought 
by  lightning.     Some  of  us  are  old  enough  to  remember, 
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that  long  after  this  charter  of  1790  was  passed,  but  before 
the  days  of  railways  and  telegraphs,  when  an  arrival  hap- 
pened at  New  York,  an  express  was  started  from  Jersey 
City,  Mounted  on  the  fleetest  charger  that  could  be  had, 
with  his  news  in  his  saddle-bags,  he  started  at  full  speed 
toward  Newark.  Arrived  at  the  Ilackensack,  he  stopped 
a  hurried  moment  to  pay  his  toll,  horse  and  rider,  and 
then  again  plunged  on  his  headlong  course  towards  the 
Passaic,  rattling  along  the  turnpike,  thundering  over  the 
bridge,  clattering  up  the  pavement,  his  horse  bathed  in 
foam  and  screaming  to  the  gathering  crowds,  *'Icome 
the  herald  of  a  noisy  world,  news  from  all  nations.'*  On 
what  bridge  now  does  he,  this  herald,  cross  the  Ilackensack  V 
He  stops  at  no  bridge ;  he  pays  no  toll ;  the  contents  of 
his  budget,  unheard,  unseen,  flies  with  electric  speed,  for 
weal  or  woe,  around  the  earth,  using  the  wire  for  his 
bridge,  and  the  lightning  for  his  courser.  But  why  is 
not  the  telegraph  wire  a  bridge  within  the  argument 
of  the  complainants?  It  is  a  structure  across  the  river 
for  the  more  convenient  passage  of  mail  matter.  The 
mail  only  carries  signs,  and  so  does  the  telegraph.  Neither 
are  ponderable,  and  yet  both  are  conveyed  in  material 
matter.  The  telegraph  bridge,  like  the  railway  bridge, 
detracts  from  the  tolls  of  the  bridge.  But  for  it,  the  ex- 
press horse  and  his  rider  would  still  have  to  speed  it 
along  the  turnpike.  Furnish  a  footpath  to  the  wires,  and 
they  are  instantly  a  bridge;  but  without  it,  transport 
across  them  what  you  may,  by  what  power  you  may,  steam 
or  electricity,  and  it  never  can  be  such.  The  bridge  is 
the  conception  of  a  structure  adapted  to  the  natural  modes 
of  locomotion  of  man  and  his  co-terrestrials,  and  when  we 
have  the  superb  structures  of  Rcubling  and  of  Stevenson, 
with  their  footpaths  and  rails,  and  cars  drawn  by  horse 
power,  we  have  the  extreme  limits  of  its  growth — it  has 
reached  the  highest  point  of  development  permitted  to  it 
by  the  inexorable  law  of  its  existence.  It  is  necessarily 
limited  to  short  distances^  to  slow  motions,  to  small  loads^ 
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and  to  the  puny  efforts  of  mere  animal  powers.  But  in 
the  railway  bridge  and  the  telegraph  bridge  man  frees 
the  latent  forces  of  nature,  and  harnesses  their  exhaust- 
less  powers  to  his  ear.  And  yet  it  is  true  that  the  via- 
duct is  a  structure  more  simple  tlian  the  bridge,  and  the 
telegraph  than  either.  But  such  is  the  law  of  progress. 
As  man  penetrates  into  the  arcana  of  nature ;  as,  through 
long  series  of  ages,  he  laboriously  and  slowly,  at  infinite 
distance,  but  by  infinitessimal  approaches,  advances  him- 
self toward  the  presence  of  Omnipotence ;  as  results  be- 
come sublime  means  become  simple.  Stone — ^Bronze— 
Iron — Bridge — ^Viaduct — Telegraph.  That  slender  wire,  so 
fragile  as  if  the  robin's  tread  might  part  it,  nothing,  unless 
insulated  from  earth,  do  we  in  blindness  touch  a  chord  by 
which  Orhniscience  sends  his  mandates  through  the  uni- 
verse !  The  viaduct  and  the  telegraph  are  no  children  of 
the  bridge.  They  are  born  of  thoughts  mightier  far  than 
it — steam  and  electricity !  The  one,  the  highest  type  on 
earth  of  infinite  power,  the  other  of  infinite  speed.  The 
railway  bridge  and  the  telegraph  bridge !  But  bridges 
onli/j  as  the  waters  of  the  ocean  are  a  bridge  for  leviathan, 
and  the  air  a  bridge  for  the  eagle. 

I  shall  now  review  the  authorities  cited  upon  the  argu- 
ment, but  shall  first  refer  to  one,  I  believe  not  there 
cited,  viz.  that  of  The  Freeholders  of  Sussex  v.  Strader^  3 
Har.  112.  It  appeared,  by  the  case,  that  as  Strader  was 
driving  carefully  over  a  bridge,  the  abutment  of  which 
was  defective,  one  of  his  horses  fell  off,  and  was  killed. 
The  question  was,  whether  the  chosen  freeholders  or  the 
overseers  of  the  highways  were  responsible.  Justice 
Dayton,  in  delivering  the  opinion  of  the  court,  says,  "the 
term  bridge  conveys  to  my  mind  the  idea  of  a  passage 
way  by  which  travellers  and  others  are  enabled  to  pass 
safely  over  streams  and  other  obstructions.  A  structure 
of  stone  or  wood,  which  spans  the  width  of  the  stream, 
stretching  its  gaunt  proportions  from  waters'  edge  to 
waters'  edge,  but  which  is  wholly  inaccessible  at  cither 
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end,  whatever  it  may  be  in  architecture,  does  not  meet 
my  ideas  of  what  is  meant  in  law  and  common  parlance 
by  a  bridge.**  But  if  instead  of  the  abutments  merely  being 
defective,  Justice  Dayton  had  looked  upon  the  defend- 
ants' structure,  stretching  its  gaunt  proportions  from 
waters'  edge  to  waters'  edge,  consisting  of  only  two  wires 
four  feet  and  ten  inches  asunder,  and  nothing  between 
them,  with  no  footway,  no  horseway,  and  no  wagonway, 
is  it  not  apparent  that  it  is  the  last  thing  that  would  have 
met  his  ideas  of  a  bridge  ?  Justice  Dayton  then  proceeds : 
"From  the  time  of  Leaming  and  Spicer,  the  books  lite- 
rally teem  with  enactments  about  roads  and  bridges.  The 
legislation  of  the  state  aflbrds  many  instances  where  com- 
panies and  individuals  are  either  bound  or  authorized  to 
construct  bridges,  and  in  such  cases  the  word  bridge  is 
used  as  tantamount  to  a  complete  passage  way.  It  has 
never  been  doubted  that  when  companies  have  been  re- 
quired to  construct  bridges  over*  canals  or  railroads,  that 
they  were  bound  to  fill  up  the  ends,  so  as  to  make  com- 
plete and  safe  passage  ways  for  the  public  or  the  owners 
of  adjoining  land.  So,  too,  our  statutes  have  authorized 
owners  of  land  to  construct  bridges  over  private  or  by- 
roads, over  drains  and  ditches ;  and  under  this  phrase- 
ology, it  has  never  been  doubted  that  the  owner  is  bound 
to  fill  up  the  ends  of  these  bridges,  so  far  as  to  make 
them  safe  and  convenient  passage  ways."  White  and 
Nevius,  justices,  concurred  in  all  things  with  Justice 
Dayton.  Chief  Justice  Ilornblower  says,  "  I  fully  and  in 
all  things  concur  in  the  opinion  just  delivered  by  my 
brother  Dayton."  This  definition  of  a  bridge,  as  con- 
tained in  the  opinion  of  Justice  Dayton,  has  since  got 
into  the  law  dictionaries,  Bouvier  expressly  founding  his 
definition  of  a  bridge  upon  it.  Can  any  one  read  this 
opinion,  and  for  a  moment  think  that  if  the  Supreme 
Court,  in  1840,  had  looked  upon  two  naked  iron  rails 
stretching  their  gaunt  proportions  from  waters'  edge  to 
waters'  edge,  with  no  footway,  no  horseway,  no  wagon- 
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way,  and  no  roadway,  from  which  a  horse  could  not  fall 
oft',  otdy  because  he  could  not  get  on,  that  they  would 
have  called  it  a  bridge  ? 

The  next  case  in  the  order  of  time,  and  the  first  one 
cited  on  the  argument,  is  that  of  The  Mohawk  BrUlge 
Company  v.  The  Utica  and  Schenectady  Bailroad  Company^ 
6  Paige  564.  This  was  in  1837.  The  railroad  company 
were  proceeding  to  erect  their  structure  for  the  passage  of 
railroad  cars  about  one  hundred  rods  above  that  of  the 
Mohawk  bridge,  and  the  complainants  filed  their  bill, 
stating,  among  other  things,  that  the  proposed  railroad 
bridge  would  divert  travel  from  the  toll  bridge.  It  will 
be  recollected  that,  before  this  decision,  the  courts  of 
New  York  had  always  held  that  the  grant  of  a  toll  bridge 
franchise  was  by  its  very  terms  exclusive,  and  so  in  this 
case  the  Mohawk  bridge  had  contended.  It  will  be  per- 
ceived, therefore,  that  for  the  purposes  of  the  argument, 
it  made  no  difierence  whether  there  were  express  words 
of  exclusion  in  the  grant  to  the  bridge  company  or  not, 
and  therefore  the  Chancellor  said,  "  the  legislature  have 
not  deprived  a  future  legislature  of  the  right  to  authorize 
the  erection  of  another  bridge.  And  even  if  the  grant 
had  in  terms  given  the  exclusive  right  to  erect  a  toll 
bridge,  the  subsequent  grant  to  the  railroad  to  cross  the 
river  with  their  railway  would  not  have  been  an  infringe- 
ment, as  the  railroad  bridge  would  not  be  a  toll  bridge 
within  the  meaning  of  the  grant."  The  case  of  The 
Charles  Biver  Bridge  v.  The  ^yan^en  Bridge^  11  Peters'  Re- 
ports, had  not  been  reported  when  this  opinion  was 
written,  as  it  is  not  referred  to  either  in  the  opinion  or 
upon  the  argument. 

The  Chancellor  had,  therefore,  two  questions  directly 
before  him :  one  was,  whether  a  grant  of  a  toll  bridge  was 
ex  vi  termini  exclusive,  the  other  was,  whether  a  railroad 
bridge  was  a  toll  bridge  within  the  meaning  of  the  grant. 
If  he  proceeded  upon  the  first  question,  he  must  overrule 
a  series  of  decisions  in  New  York,  for  which  the  Charles 
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river  bridge  case  had  not  yet  led  the  way,  and  he  there- 
fore chose  to  put  his  opinion  upon  both  grounds,  holding 
— ^first,  that  a  grant  of  a  toll  bridge  was  not  ez  vi  termini 
exclusive ;  and  in  the  second  place,  that  a  railroad  bridge 
was  not  a  toll  bridge.  It  appears  to  me,  therefore,  that 
the  Chancellor's  opinion  on  this  last  point  is  not  justly 
subject  to  the  criticism  that  it  was  a  m^ve  dictum;  but  the 
question  laid  plainly  in  his  path  of  argument,  and  de- 
manded a  solution,  unless  he  was  satisfied  to  overrule  the 
current  of  previous  decisions  of  his  own  state,  and  rest  the 
case  entirely  on  that.  He  refused  the  injunction,  upon 
the  ground  that  a  railroad  bridge  was  not  a  toll  bridge, 
as  well  as  upon  the  other  ground. 

The  next  case,  in  the  order  of  time,  is  that  of  The  En- 
field Toll  Bridge  Company  v.  The  Hartford  and  New  Haven 
Railroad  Company^  17  Conn.  66.  This  was  decided  in 
June,  1845.  As  this  case  was  greatly  relied  on  at  the 
argument  by  the  complainants,  and  some  surprise  ex- 
pressed that  it  is  not  adverted  to  in  the  opinion  of  the 
Chancellor,  I  shall  consider  it  with  some  particularity. 
The  legislature  of  Connecticut,  in  1798,  had  authorized 
the  complainants  to  erect  a  bridge  over  the  Connecticut 
at  Enfield,  with  power  to  collect  tolls  for  an  hundred 
years.  The  charter  further  provided,  that  no  person 
should  have  liberty  to  erect  another  bridge  anywhere  be- 
tween the  north  line  of  Enfield  and  the  south  line  of 
Windsor.  In  1885,  the  legislature  chartered  the  defend- 
ants, and  gave  them  power  to  construct  a  railroad  from 
Hartford  to  Springfield,  and,  if  necessary,  to  build  a  rail- 
road bridge  over  the  Connecticut.  The  railroad  having 
commenced  to  build  their  bridge  within  the  forbidden 
limits,  the  bridge  company  applied  for  an  injunction. 

The  Chief  Justice,  in  delivering  the  opinion  of  the 
court,  says :  "  The  defendants  claim  that  they  have  a  grant 
to  lay  a  railroad  or  way  to  cross  the  Connecticut  river; 
that  this  structure  over  the  river  is  part  of  their  railway, 
and  not  a  bridge,  in  the  sense  of  the  charter.  What,  then, 
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is  a  bridge  ?  It  is  a  structure  of  wood,  iron,  brick,  or 
stone,  ordinarily  erected  over  a  river,  brook,  or  lake,  for 
the  more  convenient  passage  of  persons  or  beasts  and  the 
transportation  of  baggage/'  Taking  this  definition  to  be 
entirely  accurate,  the  misfortune  is  that  it  does  not  em- 
brace the  proposed  structure  of  the  Hoboken  Land  and 
Improvement  Company.  They  propose  to  erect  no  such 
structure.  In  the  first  place,  is  the  structure  they  pro- 
pose to  erect  one  "ordinarily  erected  for  the  more 
convenient  passage  of  man  and  beasts."  The  definition 
evidently  never  was  intended  to  refer  to  any  such  struc- 
ture as  the  defendants  propose  to  erect  over  the  Hacken- 
sack.  The  structure  ordinarily  erected  over  a  river  for 
the  more  convenient  passage  of  man  and  animals,  is  one 
having  something  man  and  animals  may  walk  over,  a  foot- 
path. A  bridge  erected  for  the  more  convenient  passage 
of  man  and  boast,  which  had  no  bottom  to  it,  which  was 
in  fact  nothing  more  than  two  telegraph  wires  stretched 
across  the  river,  would,  I  think,  to  the  man  and  beast 
which  came  to  make  a  more  convenient  passage,  appear 
not  an  ordinary,  but  a  most  extraordinary  structure  for 
that  purpose.  But  that  the  Chief  Justice  is  reasoning 
about  a  very  diflierent  structure  from  that  proposed  by  the 
Hoboken  company  is  manifest,  for  he  immediately  adds 
as  follows :  "  And  whether  it  is  a  wide  raft  of  logs  float- 
ing upon  the  water,  and  bound  together  with  withes,  or 
whether  it  rests  on  piles  of  wood,  or  stone  abutments  or 
arches,  it  is  still  a  bridge."  All  this  is  true,  and  indeed  I 
do  not  know  anything  that  gives  a  better  footway  for  man 
and  beast  than  a  wide  raft  bound  together  with  withes. 
But  a  horse  or  a  horse  and  cart,  I  take  it,  would  find  it  a 
very  difterent  thing  to  cross  the  Connecticut  on  two  tele- 
graph wires  four  feet  ten  inches  asunder.  The  Chief  Jus- 
tice then  remarks :  "  The  particular  manner  in  which  thia 
structure  is  built  is  not  described,  but  it  is  said  to  l>e 
much  in  the  manner  common  to  railroad  bridges,  the 
botlom  covered  with  plank^  and  the  sides  secured  by  railing." 
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It  seems  hardly  worth  while  to  proceed  with  our  criticism 
of  this  opinion  of  the  Chief  Justice  of  Connecticut,  after 
he  has  told  us  that  the  structure  he  is  trying  to  prove  to 
be  a  bridge  has  its  bottom  covered  with  plank.  By  that 
simple  statement,  he  gives  us  a  structure  with  a  pathway, 
a  horseway,  a  wagonway,  and  a  roadway.  He  even  adds 
the  handrails.  He  can  have  no  difficulty  after  this  in 
proving  his  structure  a  bridge.  But  the  question  is,  not 
whether  it  would  be  a  bridge  with  its  bottom  covered 
with  plank,  but  whether  it  would  be  one  vnthoui  it.  Leave 
its  bottom  covered  with  plank,  and  it  will  no  more  cease 
to  be  a  bridge  because  rails  are  laid  in  it,  than  Broadway 
will  cease  to  be  a  street,  if  rails  are  laid  in  it.  But  take 
the  bottom  out  of  both,  and  the  Chief  Justice's  structure 
will  no  more  be  a  bridge  than  Broadway  will  be  a  street. 
The  structure  the  Hoboken  company  propose  to  build  is 
precisely  the  opposite  of  that  about  which  the  Chief  Jus- 
tice is  reasoning.  The  one  has  a  bottom,  the  other  has 
not  The  Chief  Justice  then  again  proceeds — "  It  is  a 
matter  of  notoriety  that  railroad  bridges  are  built  upon 
solid  abutments  of  mason  work,  and  resting  on  piers  of 
stone  between  the  abutments,  thus  giving  security  and 
strength  to  the  frame  above."  And  he  adds — "It  is  not 
easy  to  see  wherein  such  a  structure  differs  from  an  ordi- 
nary bridge,  except  that,  as  it  is  to  endure  a  greater 
burthen,  it  is  more  solid  and  substantial."  Nor,  as  I 
frankly  confess,  can  I,  with  its  solid  foundation  and  its 
bottom  covered  with  plank !  The  brethren  of  the  bridge, 
with  the  sovereign  pontiff  (Pontifex  Maximus)  at  their 
head,  could  not  have  built  a  better.  But  the  question  is, 
if  the  learned  Chief  Justice  of  Connecticut  had  stripped 
the  plank  from  oft'  the  bottom,  and  undertaken  to  walk, 
Blondin  like,  upon  one  of  these  iron  ropes  over  the  dizzy 
waters,  whether  he  would  then  have  seen  no  difference, 
and  would  have  said  judicially,  that  that  was  a  structure 
ordinarily  erected  over  a  river  for  the  more  convenient 
passage  of  men  and  animals.  The  Chief  Justice  thezi 
Vol.  n.  2  y 
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proceeds — "  It  would  seem,  therefore,  as  if  this  was  what 
would  be  ordinarily  called  a  bridge."  He  need  not  have 
qualified  the  sentence  with  a  "  seem."  There  was  nothiDg 
ever  more  absolutely  certain  than  that  a  structure  upon 
piers  and  abutments,  with  a  pathway  of  solid  plank  rest- 
ing on  them,  is  a  bridge.  The  Chief  Justice  then  pro- 
ceeds as  if  not  yet  certain  that  a  roadway  resting  upon 
solid  piers  is  a  bridge,  and  remarks — "  But  we  agree  with 
the  defendants'  counsel  that  it  is  not  the  name  that  is 
suflScient  to  designate  it."  Here  he  recognises  the  prin- 
ciple we  have  before  enunciated,  that  the  calling  a  struc- 
ture a  railroad  bridge  will  not  make  it  a  bridge,  any  more 
than  calling  a  locomotive  a  steam  horse  will  make  it  a 
horse. 

Ho  then  again  proceeds — "  We  must  then  consider  the 
object.  What  was  the  intent  of  this  structure  ?"  I  had 
supposed  that  this  was  a  question  of  essential  structure,  a 
question  what  material  thing  was  represented  by  the  sign 
bridge,  and  I  confess  I  am  unable  to  see  how  the  object 
and  intent  with  which  a  man  builds  a  thing  can  make  it 
either  a  bridge  or  a  horse.  But  the  Chief  Justice,  never- 
theless, answers  his  own  question  himself,  and  thus  gives 
us  its  object  and  intent:  "The  safe  and  expeditious  pas- 
sage of  persons,  whether  from  greater  or  less  distances, 
over  the  stream,  in  the  cars  or  carriages  provided  for  that 
purpose,  together  with  all  baggage  or  freight  intrusted  to 
the  care  of  the  company."  Now  that  he  correctly  states 
the  object  of  the  railroad  structure  is  most  true ;  but  that 
a  bridge  ever  had  such  an  object  or  intent  I  have  first 
learned  from  his  enunciation.  Will  any  one  produce  an 
instance  ?  WheUj  where,  in  what  country,  in  what  age,  in 
what  case  in  England,  where  tolls  are  sometimes  attached 
to  the  servitude  to  build,  in  what  act  of  parliament,  in 
what  charter  of  the  crown,  in  what  act  of  incorporation 
in  this  country,  in  what  bridge  built  by  state,  county,  or 
private  person  or  public  corporations,  was  ever  the  safe 
and  expeditious  passage  of  persons  over  the  stream  in  the 
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'cars  provided  for  that  purpose,  together  with  all  baggage 
or  freight,  intrusted  to  the  care  of  the  company,  the  object 
and  intent  of  a  bridge.  On  the  contrary,  it  is  just  this 
object  and  intent  which  bridge  builders  never  could 
have  had.  Who  ever  heard  of  a  bridge  owner  furnishing 
or  being  obliged  to  furnish  cars  or  carriages  to  transport 
passengers  and  freight  across  his  bridge?  It  involves 
loading  and  unloading  freight  and  passengers  on  each 
side  of  the  river,  and  the  whole  idea  is  incongruous  with 
this  mode  of  structure.  But  there  is  no  case  I  have  seen 
(the  proprietors  of  the  bridges  over  the  Passaic  and  Hack- 
ensack  certainly  cannot)  where  bridge  builders  can  charge 
for  freight  and  passengers  so  transported.  They  are  not 
among  the  things  to  which  tolls  attach ;  so  that  if  the  in- 
tent and  object  of  a  bridge  be  as  supposed  by  the  Chief 
Justice,  those  who  build  bridges  for  the  public  use  must 
have  the  benevolent  object  and  intent  to  build  them  at 
their  own  cost  for  nothing,  and  provide  the  cars  and 
motive  power  extra  and  gratis.  The  Chief  Justice  has 
fallen  into  this  expression  by  not  adverting  to  the  differ- 
ent senses  in  which  the  word  passage  is  used  in  reference 
to  crossing  a  stream.  Wherever,  in  the  dictionaries  or 
encyclopedias,  or  in  statutes,  the  word  passage  is  used  in 
reference  to  a  bridge,  it  is  used  in  its  active  sense,  as 
when  a  man  walks  over  a  bridge  he  is  said  to  pass  over  a 
bridge,  and  is  called  a  footpassenger ;  when  the  term 
passage  is  used  in  crossing  a  river  upon  a  structure  not  a 
bridge,  the  term  is  used  in  its  passive  sense,  as  when  a 
man  passes  over  the  ocean  to  Europe  in  a  ship,  or  if  he 
crosses  over  a  river  in  a  canal  boat,  or  in  a  ferry  boat  or 
a  railroad  car.  In  all  these  cases  it  is  called  a  passage, 
but  the  term  is  then  used  in  its  passive  sense.  If  he  or 
any  other  animal  goes  ovet  a  bridge,  he  goes  by  his  own 
powers  of  locomotion  ;  if  he  goes  on  a  boat  or  a  railroad 
car,  he  is  carried  by  others.  A  want  of  advertence  to  this 
distinction  has  caused,  I  apprehend,  much  of  the  confu- 
sion upon  this  subject.    The  Chief  Justice,  again  speak- 
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ing  of  the  railroad  structure,  says:  "It  may  not,  and  it  is 
not  intended  to  accomplish  all  the  objects  of  a  common 
bridge,  as  it  is  not  adapted  to  the  common  vehicles  in 
use ;"  but,  he  adds,  "  can  that  fact  change  its  character  ae 
a  bridge  ?"  It  is  apparent  that  the  Chief  Justice  has  gone 
on  with  his  reasoning  until  he  has  forgotten  his  own  defi- 
nition. He  had  just  before  told  us  that  a  bridge  was  a 
*' structure  ordinarily  erected  over  a  river  for  the  more 
convenient  passage  of  persons  or  beasts  and  the  traDS- 
portation  of  baggage."  How  a  structure  not  adapted  to 
the  common  vehicles  in  use  can  be  one  ordinarily  erected 
over  a  stream  for  the  more  convenient  passage  of  persons, 
is  more  than  I  can  see,  and  is  a  fact  which  I  have  never 
observed.  But  the  Chief  Justice  asks  the  question  as  if 
it  was  conclusive  upon  this  point,  "  Can  the  fact  that  the 
structure  is  not  adapted  to  common  vehicles  change  its 
character  as  a  bridge  ?*'  I  answer,  most  certainly  not.  If 
it  is  a  bridge  at  all,  no  fact  can  change  its  character  as  a 
bridge.  In  pursuing  his  argument,  he  next  remarks,  ^'A 
bridge  adapted  only  to  footpassengers  would  be  still  a 
bridge."  A  bridge  adapted  only  to  footpassengers  is  un- 
doubtedly a  bridge,  and  was  probably  the  first  one  ever 
built.  But  how  it  follows,  that  because  a  structure 
adapted  to  only  footpassengers  is  a  bridge,  that  therefore 
a  structure  upon  which  a  footpassenger  can  neither  get, 
stand,  or  walk,  is  a  bridge,  is  a  sequence  which  I  cannot 
see.  The  Chief  Justice  proceeds :  "  And  it  would  hardly 
be  claimed  that  such  a  bridge,  to  wit,  one  with  a  foot- 
path, might  be  erected  by  the  side  of  the  plaintife'  under 
the  provisions  of  their  act."  In  this  I  entirely  concur. 
But  the  Hoboken  Land  and  Improvement  Company  pro- 
pose to  erect  no  such  footway ;  and  if  they  do,  they  will, 
under  the  assumptions  I  am  considering  this  case,  become 
responsible. 

The  Chief  Justice  then  remarks :  "  We  find,  then,  this 
structure,  with  the  form  of  a  bridge,  with  the  name  of  a 
bridge,  with  the  character  of  a  bridge,  and  doing  the 
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work  of  a  bridge;  we  cannot,  then,  but  conclude  that  it 
is  a  bridge."  This  may  all  be  very  good  logic  as  applied 
to  the  structure  the  Chief  Justice  has  built  in  his  own 
conteYnplation  ;  but  it  has  no  application  whatever  to  the 
proposed  structure  of  the  defendants  in  this  cause.  A 
structure  without  a  footpath  for  man  and  beast  has 
neither  the  form  of  a  bridge,  the  name  of  a  bridge,  the 
character  of  a  bridge,  nor  does  it  do  nor  can  it  do  the 
work  of  a  bridge.  As  to  its  form,  no  bridge  was  ever 
built  that  had  no  bottom  to  it.  Two  wires  stretched 
across  the  stream  has  not  a  single  characteristic  of  the 
form  of  a  bridge.  It  is  no  more  a  bridge  than  a  sieve  is 
a  pail — the  one  will  no  more  carry  passengere  than  the 
other  will  carry  water;  nor,  as  we  have  seen,  had  such  a 
structure  ever  the  name  of  a  bridge.  I  do  not  know  if  I 
understand  exactly  what  the  Chief  Justice  means  by  the 
character  of  a  bridge,  but  I  have  never  learned  that  two 
wires  stretched  across  a  stream  without  any  pathway  for 
man  or  beast  ever  enjoyed  such  a  reputation.  Nor  can 
such  a  structure  by  possibility  do  any  of  the  business  of  a 
bridge.  What  business  that  a  bridge  ever  did  in  all  time 
past  can  by  possibility  pass  over  or  be  done  upon  the 
proposed  structure  of  the  defendants  ?  The  only  business 
of  a  bridge  is  the  passage  of  men  and  animals  upon  its 
footpath  drawing  the  ordinary  vehicles.  This  the  de- 
fendants* structure  cannot  do.  Nor  can  the  bridge  do  the 
business  of  this  viaduct — and  if  it  did,  it  could  charge  no 
toll  for  it.  This  structure  of  the  defendants  does  the 
business  of  the  bridge  only  in  the  way  a  ferry  or  canal 
boat  would  do  it.  It  bears  more  resemblance  to  the  ferry 
than  the  bridge.  In  the  ferry  the  passenger  is  buoyed 
up  by  the  boat,  in  the  viaduct  by  the  rails,  on  the  bridge 
by  the  footpath.  On  the  bridge  he  passes  over  by  his 
own  active  motions  ;  on  the  viaduct  and  the  ferry  he  is 
passed  over  in  the  boat  or  car  of  the  company.  The  ferry 
boat  is  kept  to  its  course  by  the  helm,  and  the  car  by  its 
flanges.     It  is  true  a  man  may  pass  over  the  bridge  iu  an 

2y* 
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omnibus,  but  then  he  is  an  omnibus,  and  not  a  bridge 
passenger.  The  bridge  toll  is  the  same  if  there  be  one  or 
twenty  passengers  in  the  omnibus ;  the  toll  charge  is  for 
using  the  footway.  TVe  cannot,  then,  but  conclude  that 
the  proposed  structure  of  the  defendants  is  not  a  bridge. 
The  result  in  Connecticut  was  en  rapport  with  the  reason- 
ing. The  court  enjoined  the  railway  bridge,  not  because 
it  had  rails  upon  it,  but  because  it  had  a  footpath  upon  it. 
I  conclude  that  this  case  in  17  Connecticut  proves  nothing. 
The  structure  about  which  the  court  reasoned  being  owe 
the  very  reverse  of  that  the  defendants  in  this  case  pro- 
pose to  erect. 

The  next  case  in  order  cited  on  the  argument  is  that  of 
Thompson  v.  The  New  York  and  Harlem  Railroady  3  Sand. 
Ch.  jR.  625.  This  was  in  1846,  one  year  after  the  pre- 
ceding case,  but  which  is  not  referred  to,  it  being  then 
not  yet  printed.  This  last  case  was  this :  the  legislature 
of  New  York,  on  the  81st  of  March,  1790,  gave  to  Lewis 
Morris  the  right  to  build  a  bridge  across  Harlem  river; 
and  by  the  same  act  it  was  provided  that  it  should  not  be 
lawful  for  any  person  whatsoever  to  erect  any  other  bridge 
over  said  river,  except  for  the  private  use  of  the  inhabit- 
ants of  the  townships  of  Harlem  and  Morrissania.  Mor- 
ris erected  the  bridge,  and  his  rights  were  held  by  the 
complainant.  It  will  be  observed  that  this  act  was  only 
a  few  months  before  the  one  of  the  complainants  in  this 
cause,  and  is  identical  in  language,  as  if  the  one  had  been 
copied  from  the  other.  In  1837,  the  inhabitants,  under 
the  above  reservation  in  their  favor,  built  a  new  bridge 

over  the  Harlem,  and  on  the  10th 1840,  sold  it  to  the 

defendants,  reserving  to  the  inhabitants  of  Morrissania 
their  rights.  The  defendants,  having  a  legislative  grant 
to  build  a  raih'oad  bridge  over  the  Harlem,  laid  the  track 
of  their  railway  on  the  floor  of  this  bridge,  and  it  became 
a  part  of  their  railroad  from  New  York  to  Westchester. 
The  bill  was  to  enjoin  the  railroad  company  from  using 
it  for  their  cars,  upon  the  allegation  that  such  use  in- 
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fringed  the  franchi8e  given  to  Lewis  Morris  in  1790,  The 
Vice  Chancellor  refused  to  restrain  the  defendants  from 
using  their  structure  as  a  raih'oad  bridge.  It  was  said 
here,  upon  the  argument,  that  the  Vice  Chancellor  put  the 
case  upon  the  ground  that  no  exclusive  right  was  given. 
It  does  not  appear  to  me  that  it  is  obnoxious  to  this  criti- 
cism. The  Vice  Chancellor  does  indeed  saj'  arguendo^ 
"  that  the  legislature  do  not  declare  that  they  will  not 
permit  another  bridge  to  be  erected,"  meaning  merely 
that  although  the  legislature  say  that  it  shall  not  now  be 
lawful  to  erect  a  bridge,  yet  they  do  not  say  that  they  will 
not  make  it  lawful  hereafter.  But  the  language  of  that 
exclusive  grant  is  identical  with  that  now  before  the 
court,  and  the  Vice  Chancellor  goes  on  afterwards,  and 
meets  th©  whole  case.  He  finally  put  the  case  expressly 
upon  the  ground  that  "the  progressive  spirit  of  the  ago 
had  developed  and  matured  a  mode  of  conveying  passen- 
gers and  freights  from  place  to  place  across  rivers  which 
was  unknown  in  1790.'*  This  could  hardly  be  said  if  he 
had  deemed  the  defendants'  structure  a  bridge.  The  next 
case  in  the  order  of  time  is  that  of  J!/ci2cd  v.  The  Wilmivg- 
ton  and  Raleigh  Railroad  Company^  2  Jones'  Law  R.  186. 
This  was  so  late  as  1855.  The  legislature  of  North  Caro- 
lina, in  1766,  authorized  one  Ilarren  to  build  a  bridge 
over  Cape  Fear  river,  and  provided  therein  that  it  "  should 
not  be  lawful  for  any  person  whatever  to  build  any  bridge 
within  six  miles  of  the  same."  The  defendants  pleaded 
that  they  had  a  charter  to  build  a  railroad  over  this  tract 
of  country,  and  that  they  erected  the  bridge  complained 
of  as  part  of  their  road.  It  has  been  objected  to  in  this 
case  that  the  court  put  it  upon  their  bill  of  rights.  I  think, 
however,  a  careful  examination  will  show  that  this  was 
not  exactly  so.  The  North  Carolina  court  appears  to  have 
been  puzzled  in  the  first  place  as  we  have  been  puzzled, 
with  a  syllogism.  The  complainants*  counsel  argued 
thus :  The  legislature  have  prohibited  the  building  of  any 
other  bridge ;  a  railroad  bridge  is  a  bridge :  therefore  a 
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railroad  bridge  is  prohibited.     The  syllogism  being  per- 
fect, the  court  at  first  appear  to  have  got  a  little  excited 
at  the  audacity  of  the  pretension,  and  said  "  it  was  unrea- 
sonable ;'*  but  being  too  good  logicians  not  to  see  that 
that  was  no  answer,  they  returned,  determined  to  attack 
the  syllogism  in  due  form.   Their  first  assault  was  upon  its 
first  member.    They  said  the  prohibition  against  building 
any  other  bridge  was  against  their  declaration  of  rights. 
But  here  again,  as  lawyers,  not  seeing  very  clearly  how  a 
man  could  get  rid  of  an  honest  contract  by  a  mere  decla- 
ration of  his  rights,  with  true  southern  gallantry,  they 
again  return  to  the  charge,  determined  this  time  to  bring 
their  logical  batteries  to  bear  upon  the  second  member  of 
the  syllogism,  viz.  that  a  railroad  bridge  is  a  bridge,  and 
to  attack  the  enemy  with  his  own  weapons.     The  final 
result  was  pronounced  in  the  following  words:  "We  are 
not  now  to  decide  whether  the  franchiseor  monopoly  was 
entirely  abolished  by  the  declaration  of  rights.   It  maybe 
that  the  franchise  still  exists,  possibly  so  far  as  to  prevent 
any  other  person  from  setting  any  person  or  thing  over 
the  river  in  the  way  of  an  ordinarj-  bridge.     That  is  a 
difterent  question.    We  decide  now,  that  notwithstanding 
the  exclusive  grant,  the  legislature  had  the  power  to  grant 
to  the  defendants  the  right  to  construct  a  railroad,  and  in 
so  doing  to  cross  Cape  Fear  river,  and  consider  *  (he  transit* 
over  the  river  as  a  part  of  their  road."    And  so  the  plain- 
tifts  lost  their  case  because  the  court  persisted  in  calling  a 
railroad  bridge  a  transit  instead  of  a  bridge,  and  had,  con- 
sequently, to  suffer  a  nonsuit;  so  that  this  case  is  not 
justly  obnoxious  to  the  criticism  that  it  was  decided  npon 
their  bill  of  rights.     On  the  contrary,  the  court  put  their 
decision  expressly   upon   the   ground  that  the   railroad 
bridge  was  no  bridge,  but  only  **  a  transit."     Their  de- 
cision was,  that  that  railroad  structure,  however  called, 
was  no  bridge.     The  next  case  having  reference  to  the 
the  term  bridge,  but  which  was  not  cited  on  the  argu- 
ment, is  that  of  Tolland  v.  WilUngton^  26  Conn,  578,  in 
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which  Judge  Ellsworth,  in  deliveriDg  the.  opinion  of  the 
court,  says,  "  a  bridge  is  considered  to  be  a  pathway  for 
travelling  over  a  stream  of  water."  He  also  cites  with 
approbation  the  case  of  The  Freeholders  of  Sussex  v.  Stra- 
der,  3  Mar.  108,  and  also  the  definition  in  Brand's  Ency- 
clopedia, which  defined  a  bridge  to  be  "  a  structure  for 
the  purpose  of  connecting  the  opposite  banks  of  a  river 
by  means  of  certain  materials  forming  a  roadway  from  one 
side  to  the  other."  The  only  other  case  I  shall  refer  to, 
which  also  was  not  cited  on  the  argument,  is  that  of  The 
Cheshire  JRailroad  ads.  1  Foster's  {N.  H.)  Bep. 

29.  This  was  in  1850.  The  legislature  of  New  Hamp- 
shire, in  1783,  granted  to  Enoch  Hale  the  exclusive  right 
of  building  a  bridge  over  the  Connecticut,  within  certain 
limits,  and  of  receiving  tolls  thereon.  The  bill  was  filed 
by  those  holding  Hale's  rights  against  the  defendants,  to 
restrain  them  from  building  their  railroad  bridge  within 
the  prohibited  limits,  and  the  question  was  whether  that 
was  a  good  defence ;  and  the  court,  although  they,  as  well 
as  the  counsel,  reasoned  very  loosely  upon  the  subject, 
decided  "that  the  specific  differences  between  the  two 
structures  might  be  so  great  that  the  one  might  not  be 
considered  as  infringing  upon  the  province  of  the  other." 
So  that  all  the  authorities,  whether  cited  on  the  argument 
or  which  I  have  met  with  otherwise,  look  to  nothing  as  a 
bridge  which  has  no  footway. 

Thirdly.  But  suppose  this  structure  of  the  defendants 
will  be  a  bridge  within  the  meaning  of  the  act  of  1790, 
would  it  interfere  with  any  of  the  franchises  of  the  com- 
plainants? The  ground  upon  which  the  injunction  is 
allowed,  if  allowed  at  all,  would  be,  that  the  complain- 
ants* franchises  are  property,  and  that  the  defendants 
sought  to  condemn  them  without  compensation. 

Tbe  franchises  of  the  complainants  are  to  build  a  bridge 
over  the  Hackensack,  use  it  themselves,  and  collect  tolls 
from  others,  and  prevent  anybody  else  interfering  with 
these  tolls  by  building  any  other  bridge.    The  complain* 
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ants'  franchise  of  building  a  bridge  is  not  proposed  to  be 
interfered  with  nor  the  free  use  of  it  by  themselves.  If 
there  is  any  interference,  it  must  be  by  diminishing  their 
tolls  by  means  of  the  bridge  to  be  erected  by  the  defend- 
ants. The  franchise  of  the  complainants  is  to  collect  tolls 
of  men  and  beasts,  when  they  pass  over  the  bridge,  also 
of  beasts,  when  they  draw  burthens  after  them.  But  sup- 
pose the  defendants  should  come  with  their  locomotives 
and  cars  to  go  over  the  complainants'  bridge,  there  is  no 
franchise  to  collect  tolls  of  them.  If  they  should  come 
with  a  car  drawn  by  one  horse,  they  could  demand  ten 
cents  toll.  But  they  have  no  franchise  to  demand  toll  il 
it  comes  with  a  locomotive,  unless  they  make  the  same 
eyllogisra  with  respect  to  the  locomotive  that  they  do  with 
the  bridge,  viz.  as  follows:  the  complainants  have  a  fran- 
chise to  charge  toll  on  a  horse;  a  steam  horse  is  a  horse, 
therefore  they  have  a  franchise  to  charge  toll  on  a  steam 
horse.  Passengers  in  the  cars  cannot  be  charged  any 
more  than  if  they  had  passed  in  an  omnibus,  and  it  is  the 
same  with  freight.  The  defendants*  franchise  is  to  col- 
lect tolls  from  passengers  and  freights  passing  in  their 
cars,  so  that  the  franchises  of  the  plaintiffs  and  defend- 
ants are  entirely  distinct.  The  plaintiffe  have  no  fran- 
chise to  collect  toll  on  anything  that  passes  or  can  pass 
on  the  defendants'  structure.  This  question  was  dis- 
cussed and  decided  in  the  case  of  Thompson  v.  The  liar- 
lent  Hailroad,  above  cited.  The  same  point  was  ruled  the 
same  way  in  The  Stourbridge  Canal  Compavy  v.  W holey,  2 
Barn,  ^  Ad.  792,  and  in  the  case  of  Perrine  v.  The  Chesa- 
peake and  Delaware  Canal,  9  Iloxcard  192. 

But,  again,  all  legislation  in  England  and  in  this  coun- 
try has  always  proceeded  upon  the  assumption,  that  the 
right  to  build  a  bridge  and  the  right  to  build  a  railroad 
or  a  railway  bridge  are  different  and  distinct  fran- 
chises, and  everybody  has  always  acquiesced  in  the  dis- 
tinction. Who  would  or  has  even  thought  of  building  a 
railroad  bridge  under  a  franchise  to  build  a  bridge,  or  vict 
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versa?  or  to  build  a  road  ander  a  franchise  to  build  a 
railroad,  or  vice  versa  ?  No  terms  have  ever  been  kept  in 
all  legal  language  more  distinct,  and  better  practically 
understood,  than  a  road  and  a  railroad,  or  than  a  bridge 
and  a  railroad  bridge,  and  much  more  is  a  railway  bridge 
pure  and  simple  an  entirely  different  thing  from  either. 

But  it  has  been  contended  that,  whether  the  complain- 
ants have  any  rights  or  not,  whether  any  franchise  of 
theirs  is  proposed  to  be  taken  or  not,  that  the  defendants 
are  bound  to  have  commissioners  appointed  to  determine 
whether  the  defendants  wish  to  take  any  franchise  of  the 
complainants,  what  that  franchise  is  and  what  it  is  worth, 
and  that  this  court  should  enjoin  them  until  they  do  so. 
This  is  claimed  under  the  1st,  5th,  and  6th  sections  of  the 
defendants*  charter,  Pam.  Laws  1860,  page  213.  By  said 
first  section  it  is  enacted,  that  the  defendants  shall  have 
power  to  build  a  railroad  from  Hoboken  to  Newark,  with 
power  to  erect  the  necessary  viaduct  over  the  Ilacken- 
sack  river,  reserving  to  the  complainants  their  right  of 
compensation  under  the  5th  and  6th  sections  of  the  act. 
By  the  6th  section  it  is  provided,  that  if  the  defendants 
fail  to  agree  with  any  corporation  owning  or  claiming  to 
own  any  franchise,  application  shall  be  made  in  writing, 
by  the  defendants,  for  the  appointment  of  commissioners, 
who  shall  examine  into  the  matter,  and  report  what  (if 
any  exist)  franchises  are  necessary  to  be  taken ;  that  such 
application  shall  be  made  to  the  Chief  Justice,  setting 
forth  what  corporations  the  defendants  are  informed 
claim  some  franchise  for  which  compensation  may  be 
asked ;  which  commissionci*s  shall  meet  and  proceed  to 
view  and  examine  the  matter,  and  report  in  writing  what 
(if  any  exist)  franchises  are  necessary  to  be  taken,  and 
make  a  just  assessment  of  the  value  of  (if  any  exists)  the 
franchise  so  necessary  to  be  taken,  and  assessment  of  the 
damages  for  the  same. 

Now  the  first  section  does  not  except  from  the  de- 
fendants'  grant  the  power  to  build  a  viaduct,    unless 
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upon  the  payment  to  the  complainants  of  the  valne  of 
their  bridge,  but  only  the  complainants'  right  to  compen- 
sation under  the  5th  and  6th  sections  of  the  defendants' 
act.  We,  of  course,  must  refer  to  these  sections  to  see 
wiiat  these  rights  are.  Upon  such  reference,  we  perceive 
that  those  rights  are  compensations  only  for  franchises 
(akeriy  not  for  franchises  merely  claimed.  To  come,  there- 
fore, within  the  reservations  of  the  6th  and  6th  sections, 
the  complainants  must  show  a  franchise  taken,  or,  in 
other  words,  must  show  that  this  viaduct  is  a  bridge,  and 
that  they  themselves  have  a  franchise  to  charge  tolls  on 
passengers  and  freight  in  cars  drawn  over  structures  which 
are  not  bridges ;  therefore  this  question  is  not  affected, 
one  way  or  the  other,  by  this  reservation  in  the  first  sec- 
tion. 

But  the  complainants  contend,  in  the  next  place,  that, 
by  the  5th  section  of  the  act,  whenever  the  defendants  are 
informed  that  some  corporation  claim  some  franchise  for 
which  compensations  may  be  asked,  they  shall  apply  for 
commissioners  to  examine  the  matter,  and  report  what 
franchise  is  necessary  to  be  taken,  and  its  value,  and  that 
unless  they  do  so  in  every  case  of  claim  this  court  will 
enjoin  them.  It  is  apparent,  from  the  whole  scope  of 
these  5th  and  6th  sections,  that  their  only  object  was  to 
give  power  to  condemn  franchises  which  the  defendants 
wanted  to  take,  and  to  restrain  them  from  taking  more 
than  was  necessary',  and  not  to  enable  the  complainants  to 
force  the  defendants  to  take  their  franchises,  whether  the 
defendants  wanted  them  or  not.  Here  the  defendants  do 
not  wish  to  condemn  any  of  the  complainants'  franchises. 
They  do  not  want  them  at  all.  If  they  should  want  them, 
they  are  authorized  to  take  them  in  the  mode  prescribed 
in  their  charter,  and  then  they  must  call  the  commission- 
ers ;  but  until  they  do  so  want  them,  it  was  not  the  intent 
of  the  charter  to  force  them  to  do  so.  It  is  true,  that  if 
the  defendants  undertake  to  infringe  upon  or  use  the 
complainants'  franchises  without    a  compensation    this 
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court  may  restrain  them,  but  then  It  will  be  under  a  right 
shown  by  the  complainants  to  the  franchise  the  defend- 
ants propose  to  use,  and  not  to  a  mere  claim  to  the  fran- 
chise. 

What  would  be  the  result  if  we  should,  when  it  is  ap- 
parent to  us  that  the  complainants  have  no  franchise 
which  the  defendants  propose  to  use,  enjoin  the  defend- 
ants? It  is  manifest  that  the  defendants  never  could 
buiid  their  road,  however  clear  their  right  to  do  so  might 
be.  It  is  as  easy  for  one  person  to  make  a  false  claim  as 
another;  and  as  soon  as  the  commissioners  and  the  jury 
on  appeal  have  disposed  of  one,  another  may  be  started, 
and  so  on  cul  infinitum.  And  every  false  claim  must  be 
alike  protected  under  the  wings  of  the  Court  of  Chancery ; 
and  the  time  of  this  court  would  be  occupied  in  forcing 
one  person  to  take  property,  who  admits  that  he  does  not 
vxini  it,  in  order  to  compel  him  to  pay  its  value  to  another, 
who  admits  that  he  does  not  own  it. 

I  am  of  the  opinion — first,  that  the  proposed  structure 
of  the  defendants  is  no  bridge  of  any  kind  whatever  as 
the  term  bridge  is  used  in  the  charter  of  1790;  and 
secondly,  that  if  it  were  such  bridge,  that  the  franchises 
given  to  the  defendants  by  the  act  of  1860  are  entirely 
diiierent  franchises  from  those  given  to  the  complainants 
in  their  charter  of  1790 ;  that  the  railway  franchise 
given  by  the  act  of  1860  to  the  defendants  is  no  more  a 
bridge  franchise  than  it  would  be  a  steam  ferry  franchise^ 
a  canal  franchise,  or  a  telegraph  franchise,  and  that  the 
decree  of  the  Chancellor  should  be  affirmed. 

OoDEN,  J»  A  chronological  statement  of  the  statutes 
from  which  the  parties  derive  their  rights,  with  particular 
references  to  the  sections  thereof  relied  on  by  them,  re* 
spectively,  are  necessary  for  an  intelligent  determination 
of  the  points  in  issue  in  this  cause. 

On  the  2tth  of  November,  1790,  the  Council  and  Gene- 
ral Assembly  of  this  state^  for  the  purpose  of  advancing 

Vol.  n.  2  z 
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the  public  good  by  the  subdtitotion  of  bridges  for  the 
then  existiug  ferries,  as  declared  in  the  preamble,  passed 
"  an  act  for  building  bridges  over  the  rivers  Passaic  and 
Hackensack,  and  for  other  purposes  therein  mentioned." 

By  the  first  section  thereof,  five  persons  were  appointed 
a  board  of  commissioners,  ^^  fully  authorized  and  empow- 
ered to  put  into  execution  the  several  services  intended 
by  the  act/'  By  the  third  and  fourth  sections,  the  com- 
missioners were  authorized  to  erect,  or  cause  to  be  erected, 
a  bridge  over  the  Passaic  river  and  a  bridge  over  the  Hack- 
ensack  river,  at  places  within  specified  limits,  that  might 
seem  to  them  "  most  suitable  and  convenient  for  the  pur- 
pose, having  due  regard  to  private  property  as  well  as  to 
the  public  good." 

The  10th  section  provides,  that  the  bridges  so  to  be 
erected  shall  be  and  thereafter  remain  toll  bridges:  and 
it  empowers  the  commissioners  to  let  the  bridges  to  farm 
to  other  persons  to  be  erected  and  made,  and  afterwards 
to  be  kept  in  good  repair  and  maintained  by  the  toll  aris- 
ing therefrom;  and  it  authorizes  the  commissioners  or 
persons  farming  or  having  care  of  the  bridges,  or  either  of 
them,  to  demand  and  receive  toll  within  such  fixed  rates 
as  the  commissioners  should  appoint  and  direct  iu  writing 
should  be  paid  from  all  persons  passing  over  the  same. 

The  11th  and  12th  sections  provide  that,  ^^  in  order  the 
better  to  carry  into  execution  the  ends  proposed  by  the 
act,"  the  commissioners  should  have  power,  at  their  dis* 
cretion,  to  contract  and  agree  with  any  person  or  persons, 
who  would  undertake  the  same  for  the  tolls,  or  for  so 
many  years,  and  upon  such  conditions  as  to  them  should 
appear  expedient;  and  when  such  a  contract  should  be 
signed,  sealed,  and  delivered  in  conformity  with  the  act, 
that  it  should  be  so  binding  upon  the  state,  and  as  effec- 
tive to  all  intents  and  purposes  whatsoever  as  if  it  bad 
been  particularly  and  expressly  set  forth  and  enacted  iu 
th^  law. 

By  the  15th  section  it  is  enacted,  <<  that  it  shall  not  be 
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lawful  for  .any  persou  or  persons  whatsoever  to  erect,  or 
caase  to  be  erected,  any  other  bridge  or  bridges  over  or 
across  the  said  river  Passaic,  at  any  place  or  places  be- 
tween the  mouth  of  the  said  Passaic  river  and  the  place 
where  the  brook  commonly  called  Second  river  now 
empties  itself  into  the  said  river  Passaic ;  nor  shall  it  be 
lawful  for  any  person  or  persons  whatsoever  to  erect,  or 
cause  to  be  erected,  any  other  bridge  or  bridges  over  or 
across  the  said  river  Hackensack  at  any  place  or  places 
between  the  mouth  of  the  said  Hackensack  river  and  the 
place  where  Kingsland's  creek  empties  and  discharges  its 
waters  into  the  said  river  Hackensack." 

Each  bridge  is  declared,  by  the  17th  section,  to  be  a 
public  highway  for  all  people  of  the  United  States  to  pass 
over  on  the  payment  of  the  rates ;  and  it  is  therein  re- 
quired that  after  a  bridge  should  be  erected,  good  attend- 
ance should  be  given  at  all  times  at  the  same ;  and  that 
every  and  all  person  or  persons  should  be  suffered,  with 
their  goods  and  chattels,  to  pass  peaceably  and  quietly 
unmolested  over  the  bridge,  having  first  paid  the  pre- 
scribed toll. 

In  the  concluding  proviso  of  the  last  section  of  the  bill, 
it  is  enacted  that  the  bridges  to  be  built  by  virtue  of  the 
act  shall  continue  the  property  of  the  persons  therein 
mentioned,  their  executors,  administrators,  or  assigns,  for 
the  term  of  twenty-nine  years  from  the  time  of  passing 
the  act,  and  no  longer. 

The  commissioners,  under  the  provisions  contained  in 
the  11th  section  of  the  act,  which  were  merely  auxiliary 
to  the  main  design  thereof,  on  the  19th  of  February,  1793, 
made  and  executed  with  certain  individuals,  under  hands 
and  seals,  a  contract  for  constructing  and  maintaining  the 
two  bridges,  and  thereby  did  vest  in  the  said  farmers  or 
grantees  the  powers  and  privileges  which  were  conferred 
upon  the  commissioners  for  erecting  bridges  of  a  peculiar 
construction  and  description,  together  with  the  right  of 
taking  certain  fixed  tolls  thereon;  to  have  and  to  hold 
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the  said  bridges,  with  their  respective  tolls  and  profits,  to 
them  and  their  representatives  for  the  term  of  ninety- 
seven  years. 

On  the  5th  of  November,  1794,  upon  the  petition  of  the 
said  farmers,  the  legislature  extended  the  time  for  com- 
pleting the  bridges  for  the  term  of  six  months  beyond  the 
limit  fixed  in  the  original  act. 

By  an  act  passed  on  the  7th  of  March,  1797,  after  a 
bridge  had  been  erected  over  each  of  the  rivers,  the  gran- 
tees and  their  assigns  (called  stockholders  for  building  the 
bridges)  were  created  and  constituted  a  body  politic  and 
corporate,  for  the  term  that  tLey  were  entitled  to  hold  the 
said  bridges,  by  the  name  of  "the  Proprietors  of  the 
Bridges  over  the  rivers  Passaic  and  Ilaekensaek ;"  and 
the  stockholders  thereof  have  since  that  date  conducted 
their  business  in  the  corporate  name.  The  charter  of  in- 
corporation created  no  additional  powers  or  privileges 
which  can  aftect  the  questions  presented  on  the  bill  and 
atiswer  in  this  case. 

There  cannot  be  a  doubt,  upon  a  fair  reading  and  con- 
struction of  the  12th  section  of  the  act  of  1790,  but  that 
the  contract  or  lease  entered  into  by  the  commissioners 
with  the  parties  thereto  of  the  second  part  was  as  valid 
and  binding  on  the  state  of  New  Jersey  as  if  it  had  been 
particularly  and  expressly  set  forth  in  the  law  itself,  and 
been  enacted  as  a  part  thereof. 

The  complainants  thus  becoming,  on  the  7th  of  March, 
1797,  and  thence  continuing  in  their  corporate  capacity, 
the  parties  beneficially  interested  in  and  entitled  to  the 
enjoyment  of  the  rights  and  franchises  granted  by  the 
commissioners  to  Samuel  Ogden  and  others,  they  arc  in 
a  position  to  hold  the  state  of  New  Jersey  to  an  observ- 
ance of  the  contract  thus  made  by  the  commissioners  un- 
der their  authority,  and  to  claim  the  protection  of  the 
constitution  against  its  obligation  being  impaired  by  any 
subsequent  legislation. 

Before  proceeding  further  in  the  historical  statement^ 
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it  is  important  to  ascertain  the  duties  prescribed  and  the 
powers,  rights,  and  franchises  vested  by  the  act  of  1790, 
and  the  contract  made  in  conformity  with  its  provisions. 
The  paramount  object  of  the  act  clearly  was  the  advance- 
ment of  the  public  convenience  of  travel,  by  the  substi- 
tution of  bridges  for  ferries  over  the  two  rivers ;  and  the 
duty  imposed  by  the  commissioners  upon  their  grantees, 
and  their  representatives  and  successors,  was  the  erecting 
and  maintaining  a  bridge  of  peculiar  construction  over 
each  of  those  rivers,  suitable  for  the  accommodation  of 
the  ordinary  means  of  transit  between  Newark  and  Hud- 
son's river,  known  and  used  or  contemplated  at  the  time. 
No  individuals  would  then  be  expected  to  undertake 
the  construction  of  such  public  facilities  at  their  own  ex- 
pense without  having  the  prospect  of  a  remunerating 
benefit;  and  hence,  as  an  inducement  for  wealthy  men 
to  undertake  the  needed  improvement,  the  legislature 
offered  to  capitalists  the  right  of  demanding  and  taking 
toll,  and  guarantied  the  continuance  of  that  right  for  the 
period  of  ninety-nine  years ;  and  they  contracted  to  pro- 
tect the  enjoyment  of  it  by  excluding,  in  express  terms, 
all  interference  within  fixed  distances  on  each  river.  The 
obligation  between  the  state  and  those  who  might  accept 
its  proffered  terms  was  mutual ;  the  one,  to  provide  and 
maintain  specific  facilities  for  accommodating  the  public, 
at  all  times,  with  convenient  and  unmolested  passages 
over  each  of  the  rivers ;  the  other,  in  consideration  of  the 
duty  assumed,  to  secure,  as  a  recompense  therefor,  a  toll 
from  persons  using  the  bridges,  and  to  protect  the  right 
of  exacting  it,  by  forbidding  all  erections  which  would  be 
calculated  prejudicially  to  draw  away  the  custom  from 
which  the  benefit  was  to  be  derived.  Grants  of  this  na- 
ture should  be  so  constrned  as  to  save  the  holders  of  the 
estate  in  them  from  such  contiguous  competition  as  would 
operate  fraudulently  on  the  grant.  Such  is  the  doctrine  of 
the  common  law ;  and  the  American  practice  of  exclud- 

2z* 
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iug  by  legislation  all  interference  within  specified  dis- 
tances is  in  aflSmiance  of  the  common  law  principle. 

There  are  three  distinct  features  in  this  act  for  building 
the  bridges:  First,  a  grant  of  a  power  conpled  with  the 
imposition  of  an  expensive  duty — the  erection  of  the  two 
bridges.  Second,  a  grant  of  a  franchise — the  privilege  of 
exacting  toll  from  travellers.  Third,  a  guarantee  of  the 
unmolested  enjoyment  of  the  franchise  for  the  period  of 
ninety-nine  years,  by  providing  that  it  should  not  be  law- 
ful for  any  person  whatsoever  to  erect  any  other  bridge 
over  or  across  either  of  the  said  rivers  within  fixed  limits. 
The  power  of  building  and  maintaining  the  bridges  is  not 
a  franchise,  nor  is  the  prohibition  of  other  bridges  a  fran- 
chise. The  only  franchise  in  the  grant  is  a  right  to  de- 
mand and  receive  toll  from  all  persons  who  should  pass 
over  the  bridges  required  to  be  erected  during  the  period 
that  they  were  to  continue  to  be  private  property.  None 
of  the  subsequent  acts  of  the  legislature,  respecting  the 
bridge  company  and  other  incorporated  companies,  have 
changed  the  nature  of  that  francAise;  nor  have  the  gran- 
tees from  the  commissioners,  or  their  assigns,  or  the  com- 
plainants themselves,  as  a  corporation,  by  acts  either  of 
omission  or  commission,  impaired  any  of  the  original 
privileges*  In  the  langnage  of  the  Chancellor,  which  ex- 
presses my  views  better  than  any  words  would  that  I  could 
select  for  myself,  I  am  prepared  to  say,  that  "I  entertain 
no  doubt  that  all  the  rights  and  privileges  conferred  by 
the  act  of  1T90  passed  under  the  contract  of  the  eomwis- 
sioners  to  their  lessees,  not  by  the  terms  of  the  contract, 
but  by  force  and  operation  of  the  law  itself^  that  they 
continued  in  the  company  under  their  act  of  incorpora- 
tion ;  and  that  they  are  now,  for  aught  that  appears  in 
this  case,  in  the  complainants  as  fully  and  effectualljas 
they  were  originally  conferred  by  the  act,  except  so  far  as 
they  have  been  parted  with  by  the  voluntary  act  of  the 
corporation."^ 

la  further  investigating  this  ease,  it  i&  important  that 
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we  preserve  a  clear  notion  of  the  distinction  between  the 
bridges,  which  are  permanent  and  substantial  objects  of 
sense,  and  the  right  to  take  toll,  which  is  a  contingency 
springing  out  of  the  bridges,  and  supported  by  them.  If 
we  confound  together  the  profits  produced  and  the  sub- 
stantial thing  which  produces  them,  we  will  lose  the  pro- 
per idea  of /m7icAwe5,  and  may  fall  short  in  applying  to 
this  case  the  law  which  regulates  (heir  enjoyment. 

Having  shown  that,  by  a  valid  contract  with  the  state, 
which  cannot  constitutionally  be  impaired,  the  complain- 
ants have  the  right  of  maintaining  one  bridge  over  each 
of  the  rivers  Hackensack  and  Passaic  until  the  year  1889, 
and  the  exclusive  franchise  of  taking  such  tolls  thereon 
as  are  fixed  and  specified  in  their  grant  from  the  commis- 
sioners, it  remains  for  us  to  inquire  whether  the  bill  and 
answer  show  that  the  defendants  are  attempting  to  violate 
any  of  the  vested  rights  of  the  complaiinants. 

The  bill  states,  that  by  virtue  of  an  act  of  the  legisla- 
ture, approved  on  the  8th  of  Marcb,  1860,  the  defendants 
are  about  constructing  a  railroad  from  Hoboken  to  the 
city  of  Newark ;  and  that,  on  the  15th  of  May  last,  they 
determined  upon  a  part  of  the  route  and  location  of  their 
road,  and  have  deposited  a  survey  thereof  in  the  ofdce  of 
the  secretary  of  state ;  and  that  the  survey  describes  the 
,  route  as  crossing  the  Hackensack  river,  between  its  month 
and  the  place  where  Eingsland's  creek  empties  into  the  said 
river,  and  within  the  Kmits  desigtiated  in  the  16th  section 
of  the  act  of  1790;  and  that,  without  obtaining  any  con- 
sent therefor  from  the  compkiinants,  of  p*ying  or  tender- 
ing to  them  any  con>pen8ation  or  damages  for  the  viola- 
tion o-f  the  contract,  the  defendants  have  commenced 
building  a  bridge  on  the  eastern  shore  of  the  Hackensack 
river  ^  and  as  the  complainants  are  informed  and  believe, 
they  intend  to  proceed  and  complete  the  bridge  across  the 
river  on  the  located  route,  and  to  use  the-  same,  and  per- 
mit it  to  be  used,  for  the  transportation  of  passengers  and 
merchandise,  as  a  part  of  their  railroad  from  Newark  tcx 
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Hoboken.  It  is  further  charged  in  the  bill,  that  the  large 
revenue  and  income  which  the  complainants  derive  from 
tolls  received  at  their  bridges  from  the  travelling  over 
them  between  Newark  and  Hoboken  will  be  much  les- 
sened by  such  travel  passing  over  the  bridge  which  the  de- 
fendants are  building,  and  that  they  will  be  greatly  in- 
jured by  the  bridge  and  the  erection  thereof.  The  com- 
plainants pray  for  an  injunction  to  restrain  the  defendants 
from  erecting  or  maintaining  the  said  bridge,  or  any  other 
bridge,  across  the  Hackensack,  at  any  place  within  the 
limits  specified  in  the  act  of  1790,  until  the  24th  of  No- 
vember, 1889. 

The  defendants  admit,  in  their  answer,  that  they  are 
proceeding  to  locate  and  construct  a  railroad  from  Hobo- 
ken to  Newark;  and  they  justify  their  acts  under  powers 
conferred  upon  them  in  the  statute  of  March,  1860,  re- 
ferred to  by  the  complainants,  entitled,  "A  further  sup- 
plement to  an  act  to  incorporate  the  Hoboken  Land  and 
Improvement  Company,"  &c.  The  act  authorizes  and 
empowers  them  to  survey,  lay  out,  and  construct,  main- 
tain and  operate,  a  railroad  from  some  point,  at  or  near 
the  Hoboken  ferry,  to  such  point  or  points  in  the  city  of 
Newark  as  they  may  deem  best  calculated  to  facililaie  tk 
public  travel  to  said  ferry;  with  power  to  erect  and  maintain 
the  necessary  viaducts  over  the  Hackensack  and  Passaic 
rivers,  and  to  acquire  by  contract,  if  the  same  can  be  ac- 
complished, or  if  that  cannot  be  done,  then  to  take  and 
appropriate,  use,  and  exercise  so  much  of  all  rights,  privi- 
liges,  franchises,  property,  and  bridges  or  viaducts,  or 
siich  parts  thereof  as  may  be  necessary  to  enable  the  com- 
pany to  construct  said  railroad  and  branches ;  first  making, 
or  causing  to  be  mude,  compensation  in  the  following 
manner,  to  wit :  if  they  shall  fail  to  agree  with  the  person 
or  persons,  corporation  or  corporations,  claiming  to  own 
or  owning  any  right,  privilege,  franchise,  or  property,  for 
the  exercise,  use,  appropriation,  or  purchase  thereof,  or 
so  much  thereof  as  shall  be  necessary  to  carry  out  the 
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objects  of  the  act,  and  to  construct,  maintain,  and  operate 
the  railroad,  its  spurs  and  branches ;  or  if,  from  any  other 
cause,  no  such  agreement  shall  be  made,  application  shall 
be  made  in  writing  by  the  company  to  the  Chief  Justice 
for  the  appointment  of  commissioners  to  examine  into  the 
matter.  The  report  of  the  commissioners  made  in  con- 
formity with  the  act,  or  in  case  of  an  appeal,  the  verdict 
of  the  jury  and  judgment  of  the  Supreme  Court  thereon, 
(the  appraisement,  assessment,  valuation,  and  damages 
being  first  paid  or  deposited  in  court)  shall  at  all  tim^s  be 
considered  as  plenary  evidence  of  the  right  of  the  com- 
pany to  take,  have,  hold,  use,  occupy,  possess,  exercise, 
appropriate,  and  enjoy,  so  much  and  such  parts  of  sakl 
rights,  privileges,  franchises,  and  property  so  necessary  to 
be  taken,  appropriated,  exercised,  or  used,  and  so  com- 
pensated for.  The  defendants  also  admit  that  they  are 
driving  piles  on  the  eastern  shore  of  the  Ilackensack  river 
on  the  located  route ;  and  they  aver  that  they  intend  to 
proceed  and  complete  the  railroad  across  the  river  on  the 
route,  and  to  use  it,  and  permit  it  to  be  used,  for  the 
transportation  of  passengers  and  merchandise  over  the 
same,  as  a  part  of  their  railroad  from  Newark  to  Hoboken  ; 
but  they  deny  that  they  intend  to  use  it  for  any  other 
purpose,  or  to  allow  to  pass  thereon,  across  the  river,  any 
vehicles  or  carriages,  or  anything  for  the  conveyance  of 
goods,  merchandise,  or  passengers,  which  were  known  or 
in  use  in  1790,  or  at  the  time  the  complainants  were  in- 
corporated ;  and  they  state,  that  it  will  be  impossible  for 
any  vehicle  or  animal,  which  can  cross  upon  the  bridge 
of  the  complainants,  to  cross  the  river  upon  the  raih'oad 
of  the  defendants ;  and  that  no  foot  passenger  can  cross 
the  same  with  safety;  and  that  it  is  not  intended  for  the 
passage  of  foot  passengers;  but  that  it  will  be  so  con- 
structed as  to  have  iron  rails  laid  thereon,  upon  which 
engines,  propelled  by  steam,  with  railroad  cars,  may  bo 
moved;  and  that  it  will  not  be  connected  with  the  shore 
on  either  side  of  the  river,  except  by  a  piece  of  timber 
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under  each  rail ;  and  that  the  structure  must  necessarily 
be  made  in  such  manner  as  to  make  it  impossible  for  man 
or  beast  to  cross  the  river  upon  the  same,  except  in  the 
railroad  cars;  and  that  they  intend  so  to  construct  it,  that 
no  vehicles  can  cross  it  except  locomotive  engines  and 
railroad  cars,  resting  and  necessarily  running  on  iron 
rails,  and  which  cannot  move  upon  the  bridge  over  the 
Ilackensack  which  the  complainants  have  erected,  and 
also  in  such  manner  that  no  foot  passenger  can  cross  the 
river  on  their  said  railroad  viaduct. 

The  defendants  admit  that  the  complainants  have  not 
given  them  any  consent  for  the  erection  of  the  structure 
which  they  have  so  commenced ;  and  also,  that  they  have 
not  paid  or  tendered  to  the  complainants  any  compensa- 
tion or  damages  for  the  pretended  violation  of  any  exclu- 
sive right  or  monopoly;  but  they  charge  that  the  com- 
plainants have  no  such  franchise,  which  has  been  taken 
or  appropriated,  or  is  to  be  taken  or  appropriated,  that 
requires  the  defendants  to  pay  or  tender  compensation  or 
damages. 

The  question  raised  in  this  part  of  the  case  is,*  whether 
the  defendants  are  violating  any  of  the  complainants* 
rights,  without  first  obtaining  their  consent  or  making 
compensation,  by  commencing  and  continuing  to  erect,  on 
the  located  line  of  their  railroad  between  Newark  and 
Hoboken,  the  structure  or  viaduct  which  is  complained  of 
in  the  bill. 

The  language  of  the  15th  section  of  the  statute  of  1790 
declares,  that  it  shall  not  be  law^ful  for  any  person  whatso- 
ever to  erect  any  other  bridges  over  the  two  rivers  within 
specified  distances.  This  is  a  prohibition  upon  the  com- 
plainants as  well  as  upon  other  parties.  They  wqvq  only 
authorized  to  erect  and  maintain  the  bridges  then  con- 
templated in  the  act.  They  could  not  have  constructed 
a  bridge  over  either  river  for  the  use  of  the  New  Jersey 
Railroad  Company  or  for  any  other  company,  nor  could 
they  grant  a  riffht  to  any  person  or  corporation  to  erect  a 
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bridge«  That  power  remained  in  the  sovereign  people, 
restrained  in  its  exercise  to  legislative  anthorizations  only 
of  such  structures  as  will  not  be  impaired  by  Xhe  franchise 
granted  in  the  act  of  1790,  and  now  held  by  the  complain- 
ants. This  restraint  upon  the  legislative  power  should 
not  be  so  construed  as  to  secure  to  the  complainants 
greater  immunity  in  the  enjoyment  of  their  franchise  and 
property  than  is  possessed  by  other  parties  in  the  state, 
or  to  protect  them  from  the  efiects  of  a  constitutional  ex- 
ercise of  the  power  of  eminent  domain. 

If  the  terms,  of  the  grant  are  to  be  ascertained  on^y  £»^ 
the  wordsj  a  structure  over  either  river  in  the  form  of  a 
bridge  for  sustaining  water  pipes  or  for  the  passage  of  a 
canal  with  a  towing  path  could  not  be  authorized  by  law. 
The  legislature  did  not  contemplate  such  a  construction 
of  their  language.  It  is  inconsistent  with  the  subject 
they  were  dealing  with,  and  unnecessary  for  effecting  the 
special  objects  of  their  grant.  Seeing,  then,  that  the  com- 
plainants have  not  the  monopoly  of  building  bridges  over 
the  two  rivers,  it  becomes  important  for  us  to  ascertain 
whether  they  have  the  right,  under  their  grant,  to  adapt 
their  present  bridge  over  the  Hackensack  river  to  ordi- 
nary railroad  travel  by  laying  down  iron  rails,  and  pro- 
viding upon  it  such  other  appliances  as  are  necessar}'  for 
permitting  locomotive  engines  and  trains  of  cars  to  pass 
freely  and  unmolested  over  the  same.  Such  could  not 
have  been  within  the  contemplation  of  the  commissioners 
who  acted  in  behalf  of  the  legislature,  when  they  required 
that  the  bridges  should  be  constructed  upon  the  princi- 
ples of  the  bridge  over  the  Charles  river,  between  Boston 
and  Charlestown,  and  of  the  width  of  thirty-two  feet. 
Nor  was  such  construction  given  to  the  grant  by  the  legis- 
lature in  1832,  in  a  proviso  to  the  10th  section  of  the  act 
incorporating  the  New  Jersey  Railroad  and  Transporta- 
tion Company.  After  empowering  that  railroad  company 
to  purchase  the  turnpike  roads  and  bridges  on  their  route, 
they  provide  for  continuing  and  protecting  the  use  of 
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them  to  the  public,  by  enacting  that  the  Newark  tornpike 
and  the  bridges  over  the  rivers  Uackensack,  Passaic,  and 
Earitan,  and  road,  shall  be  preserved  without  obstruction 
as  public  roads  as  theretofore^  subject  to  the  provisions  of 
their  several  charters. 

But  admitting  that  the  complainants  have  the  right  to 
accommodate  their  bridges  to  the  exigencies  of  railroad 
travel,  are  they  required  so  to  do  ?  Certainly  not)  unless 
their  franchise  of  taking  toll  extends  to  that  mode  of 
travelling. 

In  6  Manning  if  Granger^  p.  229,  in  the  case  of  The  Ports- 
mouth  Bridge  Company^  where  a  question  arose  as  to  what 
was  tollable  property,  Tindall,  C.  J.,  said,  "  Whoever 
seeks  to  impose  tolls  must  support  his  claim  by  plain 
words.'*  None  of  the  subjects  of  toll  contained  in  the 
rates  which  are  incorporated  in  the  contract  made  by  the 
commissioners  will  include  a  locomotive  engine  or  a 
train  of  passenger  or  freight  cars.  Each  of  the  travellers 
inside  the  cars  cannot  be  rated  as  a  single  person,  be- 
cause that  item  in  the  rates  fixed  by  the  commissioners 
manifestly  was  intended  for  footpassengers  ;  nor  could  a 
tariff  be  fixed  upon  the  motive  power,  and  the  cars  and 
passengers  in  them,  under  the  concluding  clause  of ''  other 
articles  not  enumerated^''  which  follows  in  the  section  after 
calves,  sheep,  and  hogs*  If,  then,  we  seek  to  settle  the 
true  construction  of  the  clause  of  exclusion,  by  applying 
to  it  the  ordinary  rules  of  interpretation,  we  find  that  the 
context,  the  subject  of  the  grant  and  the  spirit  and  reason 
of  the  law,  leads  us  to  the  conclusion  that  the  legislature, 
in  assaying  to  provide  for  a  pressing  public  want  by  se- 
curing the  erection  of  bridges  upon  a  great  line  of  high- 
way, also  insured  to  the  lessees  or  proprietors  thereof,  by 
granting  to  them  the  franchise  of  toll,  all  the  profits 
which  could  be  derived  from  the  transit  of  persons  and 
property  across  the  said  rivers,  over  bridges  to  bo  used  as 
ordinary  public  highways,  within  the  prescribed  limits^ 
and  by  methods  then  known  and  understood. 
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As  has  already  been  shown,  the  franchise  of  the  com* 
plainants  is  the  privilege  of  exacting  toll  for  crossing  the 
rivers  and  bridges.  No  such  franchise  is  granted  to  the 
defendants  in  their  supplement ;  nor  do  they,  in  construct^ 
ing  their  railroad,  require  the  appropriation,  use,  or  exer- 
cise of  this  franchise  of  the  complainants,  or  of  any  part 
thereof*  When  the  viaduct  shall  be  completed  it  will  be*- 
come  a  part  of  a  continuous  line  of  railroad  from  Newark 
to  Hoboken,  having  no  greater  productive  value  than  so 
many  lineal  feet  of  the  track  constructed  on  the  salt  mead* 
ows.  The  defendants^  in  their  answer  say,  that  it  is  not 
to  be  a  passage  whereby  parties  may  escape  paying  toll 
on  the  complainants'  bridge*  Grant  that  the  New  Jersey 
Bailroad  and  Transpoi^tation  Company,  by  an  agreement 
with  the  complainants,  were  permitted  by  them,  for  valu- 
able considerations,  to  erect  their  railroad  bridges  over 
the  rivers  Passaic  and  Hackensack,  and  that  they  were  in« 
duced  to  negotiate  because  they  supposed  that  the  struc* 
ture  and  use  of  their  road  and  bridges  would  infringe 
upon  WiQ  franchise  of  the  complainants,  it  is  a  non  sequitur 
that  the  language  of  the  act  of  1860  put  the  defendants 
even  in  a  doubtful  position  as  to  their  obligation  to  com* 
pensate. 

In  1832,  the  practical  working  of  railroads  was  very 
little  known  in  this  country ;  and  from  the  provisions  of 
the  8th  section  of  the  charter  of  the  New  Jersey  company^ 
it  is  manifest  that  the  legislature  contemplated  that  wa- 
gons, carriages,  and  other  known  vehicles  with  adaptation 
to  railway  tracks,  Would  be  passed  over  the  road  by  per- 
sons who  had  been  accustomed  to  use  the  bridges  and 
road  of  the  complainants.  The  railroad  company  are 
therein  authorised  to  demand  tolls  and  rates  for  the  pas* 
sage  of  all  carriages  upon  their  railroad^  and  are  directed 
to  cause  their  rates  of  tolls  to  be  inscribed  or  painted  on 
some  conspicuous  place  at  each  gate  where  toll  should  be 
required  to  bg  paid.  And  it  is  provided^  that  no  farmer 
belonging  to  the  state  shall  be  required  to  pay  any  toll  for 
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the  transportation  of  the  produce  of  his  farm  to  market 
over  the  railroad  in  his  own  carriage,  weighing  not  more 
than  one  ton,  when  the  weight  of  such  produce  ahall  not 
exceed  one  thousand  pounds,  hut  the  said  farmer  may  be 
charged  toll  as  for  an  empty  carriage.  It  is  not  difficult 
for  us  to  suppose  that  a  grave  doubt  may  then  have  been 
raised  as  to  the  probable  direct  interference  in  the  use  of 
the  railroad  with  the  exclusive  franchise  of  the  complain- 
ants, and  that  the  railroad  company  might  naturally  have 
supposed  that  their  interest  would  be  promoted  by  secur- 
ing the  bridge  company  stock.  But  it  is  clear  that,  in 
buying  permission  to  erect  bridges  and  in  obtaining  the 
control  of  the  stock  in  the  company,  they  did  not  acquire 
a  right  to  engraft  the  bridge  franchise  into  the  charter  of 
their  railroad  company,  so  as  to  claim,  by  themselves  or 
through  the  bridge  company,  that  no  other  rat/rood  should 
be  constructed  over  the  rivers  within  the  limits  prescribed 
in  the  act  of  1790  without  their  permission. 

In  the  supplement,  under  which  the  defendants  are 
operating,  there  is  no  recognition  of  a  right  in  any  per- 
sons but  the  defendants  to  place  and  run  cars  upon  the 
road  which  they  are  building,  and  to  demand  fare  for  the 
transportation  of  passengers  and  merchandise  thereon; 
and  no  authority  is  granted  to  the  defendants  to  charge 
toll  for  the  passage  of  carriages  of  other  parties  over  their 
road  and  viaducts. 

Seeing,  then,  that  the  defendants  insist  that  they  do  not 
require  in  the  construction  of  their  railroad,  by  a  viaduct 
over  the  river  Ilackensaek,  any  parts  of  the  right**,  privi- 
leges,/rancAwe^,  property,  bridges,  or  viaducts  of  the  com- 
plainants, there  can  be  no  ground  for  an  injunction,  un- 
less it  is  found  in  the  requirement  that  they  shall  agree 
for  or  condemn  rights  and  franchises  claimed  to  be  owned 
by  other  parties.  The  comphiinants  insist  that  the  reser- 
vation in  their  favor,  at  the  close  of  the  first  section  of  the 
supplement  to  the  defendants'  charter,  created  the  exclu- 
sive privilege  now  claimed,  if  none  existed  bei'ore  that 
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time,  and  that  it  contains  a  legislative  recognition  of  their 
right  to  compensation  ;  and  that,  by  accepting  the  act,  the 
defendants  have  debarred  themselves  from  questioning 
the  right,  and  that  they  were  bound  to  apply,  under  their 
fifth  section,  for  the  appointment  of  commissioners  be- 
fore they  could  lawfully  proceed  to  construct  their  via- 
duct. It  would  be  a  forced  interpretation  of  the  language 
of  the  act  to  say  that  any  claimant  of  an  imaginarg  fran- 
chise or  right  can  stop  the  construction  of  the  railroad 
until  commissioners  shall  decide  upon  the  existence  of 
the  right ;  and  if  determined  by  them  to  be  an  entity^  then 
until  they  shall  settle  how  much  of  it  is  required  by  the 
defendants,  and  what  compensation  shall  be  paid  by  them 
for  its  exercise,  although  they  set  up  that  they  do  not  wish 
to  appropriate  it,  or  any  part  of  it. 

A  right  must  have  an  existence  before  any  person  or 
corporation  can  own  or  claim  to  own  it.  If  the  defend- 
ants, in  the  construction  of  their  railroad,  had  deemed  it 
necessary  to  appropriate  and  exercise  any  admitted  right, 
privilege,  or  franchise  that  the  complainants  own  or  claim 
to  own,  and  an  agreement  for  its  use  could  not  be  made, 
it  was  their  duty  to  apply  for  the  appointment  of  commis- 
sioners ;  but  if  they  do  not  propose  to  interfere  with  the 
existing  rights  or  franchises  of  any  person  or  corporation, 
there  is  nothing  for  them  to  negotiate  for  with  the  com- 
plainants preliminary  to  applying  for  a  commission ;  and 
hence  there  would  be  nothing  for  commissioners  or  a  jury, 
in  the  event  of  an  appeal,  to  act  upon. 

This  view  of  the  supplement  of  1860  will  not  injuriously 
affect  the  complainants  in  the  enjoyment  of  their  acknow* 
Udged  or  existing  rights.  It  was  argued  correctly  by  their 
counsel,  that  if  they  should  waive  the  invocation  of  legal 
means  to  protect  their  franchise,  either  by  giving  their 
consent  in  writing  to  its  infringement  or  by  waiving  a 
bill  to  enjoin,  they  would  not  thereby  waive  their  right 
of  compensation.  By  parity  of  reasoning,  if  as  the  work 
of  construction  progresses,  or  after  its  completion,  it  shall 
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appear  that  the  defendants  have  interfered  with  or  appro- 
priated any  right,  privilege,  or  franchise  of  the  complain- 
ants, an  action  for  compensation  in  damages  can  be  insti- 
tuted and  maintained,  and  an  injunction  can  be  applied 
for  to  restrain  them  from  continuing  the  unlawful  appro- 
priation of  the  complainants'  privileges. 

But  can  it  be  successfully  argued  that,  in  1860,  the 
legislature  intended  to  confer  new  privileges  upon  the  com- 
plainants? If  such  was  their  design,  it  could  have  been 
expressed  in  clear  and  positive  terms. 

Public  grants  in  derogation  of  public  rights,  abridging 
the  exercise  of  governmental  powers  and  duties,  are  con- 
strued most  strictly  against  the  grantees,  and  nothing 
should  be  taken  by  implication  against  the  state.  It  seems 
clear  to  me  that  the  complainants  must  in  this  case  rely 
for  compensation  upon  their  rights  as  they  existed  before 
the  law  of  1860  was  passed. 

Inasmuch  as  the  prohibition  of  any  other  bridges  within 
specified  distances,  on  each  river,  was  introduced  into  the 
act  of  1790  to  protect  the  proprietors  of  the  two  bridges 
in  the  enjoyment  of  their  franchise  of  demanding  and 
receiving  tolls ;  and  as  the  viaduct  or  bridge  which  the 
defendants  are  constructing  is  not  intended  either  for  a 
toll  bridge  or  a  free  bridge  5  and  as  the  defendants  design 
to  make  the  structure  complained  of  a  part  of  the  con- 
tinuous line  of  railroad  fron^  Hoboken  to  Newark  to  bo 
adapted  to  no  modes  of  transit  except  by  the  use  of  rail- 
road cars  and  locomotive  engines,  the  legislative  authority 
given  to  the  respondents  to  construct  a  railroad  with  via- 
ducts over  the  rivers  cannot  be  held  to  be  a  violation  of 
the  contract  existing  between  the  state  and  the  grantees 
from  their  commissioners  or  \n  fraud  of  that  grant. 

Suppose  that  the  restriction  in  the  act  of  1790  had  been, 
that  it  should  not  be  lawful  foF  any  person  or  persons 
whatsoever  to  erect  or  cause  to  be  erected  any  free  bridge 
or  any  other  toll  bridge  over  or  across  either  of  the  rivers 
within  the  distances  specified,  would  the  structure  which 
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the  defendants  contemplate  to  erect  over  the  river  Hack- 
ensack  come  within  the  interdiction,  either  by  the  words 
or  the  spirit  of  the  protection  ?  If  not,  how  can  it  be  held 
to  be  a  violation  of  the  franchise,  which  is  protected  by 
the  exclusion  of  any  other  bridge  or  bridges,  or  the  law 
which  authorizes  it  be  a  fraud  upon  that  grant  ?  Can  the 
language  employed  in  the  15th  section  receive  a  broader 
construction  than  the  prohibition  of  all  free  bridges  and 
all  toll  bridges  would  ?  The  answer  shows  that  the  viaduct 
complained  of  will  be  neither  of  those  structures. 

Although  the  cases  examined  by  the  Chancellor,  and 
again  cited  on  the  argument  before  this  court,  may  not  be 
entitled  to  the  weight  of  express  authorities,  still  they 
show  that  the  inclination  of  the  courts  wherein  they  arose 
was  clearly  in  favor  of  the  view,  which  I  have  enunciated, 
of  the  extent  of  franchises  of  like  character. 

In  the  case  of  The  Utica  and  Schenectady  Railroad  Com- 
pany^ reported  in  6  Paige  564,  Chancellor  Walworth  said, 
**  if  the  grant  had  in  terms  given  to  the  corporation  the 
exclusive  right  of  erecting  a  toll  bridge  across  the  river 
at  Schenectady,  this  subsequent  grant  to  the  railroad  com- 
pany to  cross  the  river  with  their  railroad  from  Schenec- 
tady to  Utica,  and  to  transport  passengers  thereon  in  the 
ordinary  course  of  their  business  in  the  conveyance  of 
travellers  from  one  place  to  another,  would  not  have  been 
an  infringement  of  the  privileges  conferred  by  such  prior 
grant,  as  a  railroad  bridge  would  not  be  a  toll  bridge 
within  the  intent  and  meaning  of  the  first  grant. 

The  Supreme  Court  of  North  Carolina,  in  the  case  of 
JUcRae  v.  The  Wilmington  and  Raleigh  Railroad  Co.j  2  Jones 
186,  held  that  a  law  authorizing  the  extension  of  a  rail- 
road across  the  northeast  branch  of  Cape  Fear  river  was 
not  a  violation  of  the  franchise  granted  to  an  individual 
of  building  and  maintaining  a  bridge  over  the  river,  and 
taking  tolls  thereon,  although  the  grant  provides  that  it 
should  not  b^  lawful  for  any  person  whatever  to  build  any 
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bridge  over  tbe  said  river.  Other  cases  are  to  the  same 
eflfect. 

The  adjudication  iu  the  case  of  TljLe  Unjield  Toll  Bridge 
Cowpany  v.  The  Hartford  and  New  Haven  Railroad  Co.,  re- 
ported iu  17  Connecticut^  was  relied  ou  by  tbe  complainants 
as  abundantly  sustaining  a  contrary  doctrine.  The  first 
argument  of  the  case  took  place  before  tbe  Supreme  Court 
of  Errors  of  the  state  of  Connecticut,  composed  of  the 
Chief  Justice  and  four  associate  judges.  In  the  opinion 
delivered,  the  Chief  Justice  took  the  broad  ground,  that 
a  prohibition  iv  the  law  establishing  the  £nfield  Bridge 
Company,,  similar  to  that  contained  in  our  act  of  179Q, 
was  sufficient  to  prevent  the  railroad  company  from  erect- 
ing a  bridge  within  the  prescribed  limits,  to  be  used  for 
the  sole  and  exclusive  accomoiodation  of  the  travel  on  a 
railroad. 

In  examining  tbe  question^  the  leairn^d  Chief  Justice 
argued  that  it  is  not  the  name  ^^  bxidge,"  which  is  sufficient 
to  designate  tbe  structure,  but  its  object  aod  intent  should 
be  considered.  At  the  close  of  the  report  of  the  case,  it 
is  said,  that  tbe  other  judges  ultimately  concurred  in  the 
opinion,  though  Judge  Hinman,  at  first,  thought  that  the 
etruQture  of  the  defendants  was  not  '^abridge"  witbinthe 
meaning  of  the  plaintiffs'  charter.  After  this  decision 
was  ruade,  and  the  Supreme  Court  were  advised  to  grant 
an  injunction,  the  plaintiffs'  damages  were  duly  assessed, 
by  com^iissiouers,  at  $350,  and  the  money  wa£  tendered 
to  and  refused  by  tbem. 

Tbe  case  aubse^juently,  in  the  following  year,  1846, 
came  again  before  tbe  same  court,  the  plaintiffs  then  »- 
sisting  that  their  rights  extended  beyond  the  bridge-  fran- 
chise, and  that  they  had  a  co^ti^ct  with  tb^  state  wbieh 
had  been  iixipaired  by  legislations 

After  full  arguments  were  made,  Judg«  Church  read  an 
opinion,  which  waa  fully  concurred  in  by  Judges  White 
a.ud  Sinman.  Tbey  held  that  the  property  anjd  franchises 
of  tbe  bridge  company,  aad.  tbe  charter  which  created 
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them,  are  essentially  the  same^  and  were  both  subject  to 
the  exercise  of  the  power  of  eminent  domain  equally  with 
the  property  of  the  private  citizens  of  the  state.  They 
also  held,  that  as  all  powers,  privileges,  and  immunities 
necessary  to  carry  into  effect  the  purposes  and  objects  of 
their  charter  were  given  to  the  railroad  company,  includ- 
ing in  terms  an  authority  to  erect  a  bridge,  if  necessary, 
across  the  Connecticut  river  for  the  sole  accommodation 
of  the  travel  on  the  railroad,  that  they  had  a  right  (sub- 
ject to  makifflg  compensation  for  any  franchise  they  might 
impair)  to  construxjt  their  railroad  over  the  river  within 
the  protected  limits,  although  the  19th  section  of  the 
charter  of  the  Hartford  and  Springtield  Railroad  Com- 
pany, which  was  extended  to  the  charter  of  the  defend- 
ants, provides  ^^that  nothing  therein  contained  shall  be 
construed  to  prejudice  or  impair  any  of  the  rights  now 
vested  in  the  Enfield  Bridge  Company/'  The  Chief  Jus- 
tice ai%d  Judge  Storrs  dissented  as  to  the  construction  of 
the  19th  section,  and  held  that  it  was  intended^  in  con- 
nection with  the  other  provisions  of  the  charter,  to  guard 
against  any  interference  with  the  rights  of  the  bridge 
company  within  the  protected  limits. 

I  have  cited  from  the  case  thus  fully  for  the  purpose  of 
showing  that  the  learned  Chief  Justice  held  very  rigid  no- 
tions upon  the  subject  of  old  grants  to  corporations,  and 
was  led  to  consider  them  as  more  sacred  and  inviolable 
than  the  private  property  and  rights  of  individna-ls. 

After  carefully  considering  that  case,  I  am  not  con- 
vinced that  the  reasoning  of  the  Chief  Justice,  in  his  writ- 
ten opinion,  or  the  conclusions  which  he  reached,  should 
influence  our  decision. 

The  charter  of  the  Boston  and  Lowell  railroad  corpo- 
ration, which  was  adjiirdicated  on  in  the  case  cited  from  2 
Gray's  Reports^  presented  a  different  question^.  The  act 
was  passed  in  1880,  and  contemplating  thai  the  railroad 
would  be  used  by  the  publio  with  their  own  vehicles,  the 
legiskture  provided  for  the  erection  of  toU  houses,  the 
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establishment  of  gates,  and  the  appointment  of  toll  gath- 
erers. 

In  the  12th  section,  it  is  provided,  that  no  other  railroad 
than  the  one  thereby  granted  should,  within  thirty  years 
from  and  after  the  passing  of  the  act,  be  authorized  to  be 
made,  leading  from  Boston,  Charlestown,  or  Cambridge  to 
Lowell,  or  from  either  of  those  three  places,  to  any  place 
within  five  miles  of  the  northern  termination  of  the  road 
thereby  authorized  to  be  made. 

The  adjudication  of  the  case  established  that  the  stipu- 
lation in  their  charter,  that  no  other  railroad  within  a 
limited  time  should  be  authorized  to  be  built,  was  a  part 
of  the  right  of  the  Boston  and  Lowell  railroad  corpora- 
tion, which  could  not  be  invaded  except  by  the  legislature, 
in  their  exercise  of  the  right  of  eminent  domain ;  and 
that  a  combination  by  three  distinct  railroad  companies 
subsequently  chartered  for  other  purposes,  so  that  they 
formed  a  continuous  railroad  line  from  Lowell  to  Boston, 
was  an  infringement  of  the  exclusive  right,  and  furnished 
a  proper  case  for  an  injunction.  This  case  is  no  authority 
upon  the  question  as  presented  in  the  case  now  before 
this  court. 

My  opinion  is  clear  that  the  Chancellor  took  the  cor- 
rect view  of  the  case,  and  that  his  decree  dismissing  the 
bill  of  complaint  should  be  affirmed. 

The  decree  of  the  Chancellor  was  affirmed  by  the  fol- 
lowing vote : 

For  affirmance — Judges  Combs,  Clawson,  Haines,  Og- 
DEN,  Swain,  Vredenburgh. 

For  reversal — Judges  Cornelison,  Van  Dyke. 
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McFarland  v.  Orange  and  Newark  Horse  Bailroacl  Co^ 


Between  Owbn  McFarland,  appellant,  and  The  Oranw 
AND  Newark  Horse  I^ailroad  Com?ant,  respondeuta. 

Vroom  and  Atiomejf  Generaly  for  appellants,     : 

Hayes  and  Zabriskiej  for  respondents. 

The  decree  of  the  Chanoellor  was  affirmed  by  the  fo)^ 
lowing  vote : 

F(yr  affirmanceirr^udgeB  Cornelison,  Haines,  Eislet^ 
Van  Dyke,  VREDE^BURan,  Voopi,  Ci4VB0N,  Och>b?'^>  8^ai9> 
Kennedy,  WflELPi*BY. 

For  reversal — C0M53^ 
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ADMINISTRATORS. 
See  Executors. 

AGREEMENT. 

The  law  implies  no  promise  to  pay 
for  services  rendered  by  moinoers 
of  a  family  to  each  other,  whether 
by  children,  parents,  or  oilier  rela- 
tives. 

The  rule  is  well  settled,  that  a  mere 
moral  obligation  ooustitutos  no  le- 
gal consideration  lor  a  contract. 

A  widow  and  her  son  were  living  to- 
gether ;  the  former  performed  cer- 
tain services,  such  as  washing  and 
ironing,  Ac. ;  the  latter  contributed 
somewnat  to  the  support  of  the 
family.  The  mother  lent  to  the 
son,  n"om  time  to  time,  small  sums 
of  money.  The  son,  having  become 
embarrassed,  executed  a  mortgaj^e 
to  his  mother,  the  consideration  be- 
ing the  services  and  the  loans  afore- 
said. 

Held,  that,  as  against  creditors,  the 
loaoB  constituted  a  valid  considera- 
tion— contra  as  to  the  services.  Up- 
dyhe  v.  Tiiua,  151 

A  father  having  conveyed  his  entire 
estate  to  his  children  upon  their 
stipulating  for  the  support  of  their 

Sarents.  A  specific  performance 
ecreed.  Chubb  v.  Ptckluim,  207 
It  is  a  well  settled  rule,  that  where 
services  are  rendered  gratuitously 
or  without  any  view  to  compensa- 
tion, but  in  the  hope  of  receiving 
a  legacy  or  devise  irom  the  person 
to  woom  the  services  are  retidered, 
the  person  rendering  the  services 


can  recover  no  compensation  there* 
for. 
A  father  made  a  verbal  agreement 
"with  his  youngest  son,  that  if  he 
would  remain  and  work  his  farm, 
and  support  and  maintain  him  dur- 
ing* his  life,  tliat  upon  his  deatli  the 
son  should  hove  the  farm.  The  son 
remained  and  worked  the  farm,  for 
upwards  of  fifteen  years,  to  the 
satisfaction  of  the  father,  who  then 
becoming  dif«plcased  with  him,  con- 
veyed the  farm  to  his  two  other 
Fons,  in  cotisideration  of  mainte- 
nance for  life.    Held — 

1.  That  as  it  appeared  that  the  com- 
plainant's services  were  rendered 
to  his  father  not  gratuitously,  but 
upon  a  distinct  understanding  be- 
tween himself  and  his  father  that 
lie  should  bo  compensated  for  his 
services,  and  that  tno  material  part 
of  that  agreement  was,  that  upon 
his  father's  death,  provided  he  con- 
tinued to  serve  and  provide  for 
him  during  his  life,  he  should  re- 
ceive the  homestead  farm,  that  the 
agreement  thus  proved  was  valid 
in  law. 

2.  That  part  performance  took  tlic 
case  out  of  the  operation  of  the 
statute  of  frauds. 

The  bill  in  this  case  permitted  to  be 
amended  after  final  hearing,  so  as 
to  make  the  contract  allegeu  agree 
with  that  proved.  Daviion  v.  Da- 
vison, 24ii 

Su  Surety. 


AFFIDAVITS. 
Su  PiAcricE. 
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ALIMONY. 

Set  PRACtlCE  5. 
DOWEB  2. 


AMENDMENT. 
Set  Practice  11. 

ANNUITY. 


\Vlien  an  annuity  is  chared  on  real 
ei^tate  the  rule  is,  that  it  does  not 
commence  until  the  devisee  of  such 
estate  is  entitled  to  the  possession 

•  thereof.    Haya  v.  Wkiiall,      241 


ANSWER. 
Set  Pleadings. 

ASSISTANCE,  WRIT  OF. 
ifc«  Practice  29,  34. 


APPEAL. 

If  live  pArty  appealing  from  the  final 
decree  ot  this  court  file  his  appeal 
Within  ten  days  after  such  cfecree 
with  the  clerk  of  this  court,  it  will 
prevent  issuing  process  on  such  de- 
fJree  without  the  order  of  this  court 
or  of  the  Court  of  Appeals  for  that 
purpose. 

If  the  appeal  be  not  filed  within  the 
time  aoove  limited  the  motion  to 
stay  execution  is  addressed  to  the 
<ii8cretion  of  the  court,  and  will  be 
granted  only  upon  good  cause 
shown.     Schenck  v.  Conovtr,       .'U 

A  defendant  having  a  beneficial 
interest  may  exhibit  a  bill  of  re- 
vivor for  the  purpose  of  appealing 
from  decree.  Fecr  v.  Cockcrow,  130 

BARON  AND  FEME. 

At  common  law,  the  husband  is  en- 
titled not  only  to  all  the  personal 
property  which  the  wife  owns  at 
the  time  of  her  marriage,  but  to  all 
that  she  acquires  by  her  skill  or 
labor  during  the  coverture. 

Though  a  gift  from  the  husband  to 


the  wife  U  void  at  law,  it  will  be 

Protected  in  equity  as  aeainst  the 
usband,  and  if  made  oy  virtne 
of  an  ante-nuptial  agreement,  aa 
against  his  creditors  also. 

A  married  woman  purchasing  land 
with  the  knowledge  and  aj'proval 
of  her  husband,  the  title  being 
taken  in  the  name  of  the  husbanoi 
and  he  executing  a  mortgage  there- 
on for  the  cost  of  a  dwelling  sub- 
sequently erected,  will  acquire  no 
equitable  title  to  the  premises,  as 
against  the  hnsband's  creditors,  on 
the  ground  that  she  mainly  contri- 
buted to  paying  off  the  mortgage 
from  the  avails  of  her  labor  during 
coverture.     Skiliman  v.  ShiUman, 

404 

Where  husband  and  wife  are  made 
defendants  the  complainant  is  en- 
titled to  a  joint  answer.  CoUard 
V.  Smith,  43 

felLL. 
See  Pleadikqs. 

BRIDGES. 
See  IKJC5CTI0X  3. 

CoilPOBATlOS  3,  5. 

BUILDING  ASSOCIATION. 

Sec  COEPORATIOH  12. 

CHARITABLE  USE. 
See  MoBTOAQE  3. 

CHATTEL  MORTGAGE. 

A  chattel  mortgage  is  valid  nnder 
the  laws  of  this  state.  Chapman 
V.  Hunt,  370 

CONSTITUTIONAL  LAW. 

The  clause  in  the  charter  of  the  Pro- 
I  prietors  of  the  Bridges  over  the 
j  rivers  Passaic  and  llackensack, 
i  which  declares  that  it  shall  not  be 
I  lawful  for  any  pennon  or  persons 
i     whatsoever  to  erect,  or  came  to  be 
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erected,  any  other  bridge  or  bridges 
over  or  acroes  the  Baid  river,  con- 
Btitotes  a  contract  on  the  part  of 
the  state,  which  cannot  constitu- 
tionally be  annulled  or  abrogated. 

It  is  immaterial  whether  the  instru- 
ment by  which  the  public  faith  is 
pledged  is  in  its  terms  a  contract, 
or  in  form  a  mere  leginlative  en- 
actment: in  either  event  it  is 
equally  a  contract  within  the 
meaning  of  the  constitution. 

The  Proprietors  of  the  Bridges  over 
the  rivers  Passaic  and  Hackensack 
have,  by  contract  with  the  state, 
the  exclusive  franchise  of  main- 
taining said  bridges,  and  taking 
tolls  thereon ;  anasuch  contract  is 
within  the  protection  of  the  con- 
stitution, wnich  de<:lare8  that  no 
law  shall  be  passed  impairing  the 
obligation  of  contracts. 

But  the  construction  of  a  viaduct 
over  said  river  for  a  railway,  to  be 
used  exclusively  for  the  passage  of 
locomotives,  engines,  and  railroad 
cars,  is  not  a  bridge  within  the 
prohibition  of  said  charter. 

Public  grants  are  to  bo  construed 
strictly.  Bridge  Co.  v.  lloboken 
Land  Improvcfnent  Co.,        81,  503 

See  C0RP0EATI05  3. 

The  act  of  20th  March,  1880,  giving 
the  mother  the  custody  of  her  chil- 
dren under  the  age  of  sevcil,  is  not 
unconstitutional.  Benntt  y.  Ben- 
iut'  114 


CONSIDERATION* 

Sec  AOREfikEHT  1; 

CONVEYANCE; 
Su  Deed. 

CORPORATION^; 

1.  The  charter  of  the  defendAllta  Con- 
tained the  following  clause!  "the 
president  and  directors  Of  said  com- 
pany be  and  they  are  hereby  au- 
thorized and  invested  With  all  the 
rights  and  powers  necesa&ry  and 
expedient  to  survey,  lay  out^  and 

Vol.  It  8 


construct  a  railroad  from  some  suit- 
able point  in  the  toWnship  of  Or- 
ange, in  the  county  of  Essex,  to 
some  suitable  point  in  Orange 
street,  or  sortie  street  north  of  said 
street,  or  south  of  Market  street, 
in  the  city  of  Newark." 
Held,  that  tnis  enactment  relates  not 
to  the  roale,  but  to  the  termination 
of  the  road,  and  that  thereby  the 
road  of  the  company  was  not  ex- 
cluded from  being  located  in  or 
through  Marktt  street.  McFarland 
'  V.  The  Orange  and  Newark  Hone 
Car  Railroaa  Company,  it 

2.  Shares  in  a  corporation,  whose  char- 
ter provides  tnat  the  capital  stock 
of  the  company  shall  be  deemed 
personal  estate,  attd  "  be  transtbr- 
able  upon  the  books  of  the  said 
corporation,"  can  be  effectually 
transferred  as  collateral  security 
for  a  debt)  as  against  a  creditor 
of  the  bailor,  who  attaches  them 
without  notice  of  any  transfer,  by 
a  delivery  of  the  certificates  there- 
of, together  with  a  blank  irrevo- 
cable power  of  attorney  for  the 
transfer  thereof  from  the  bailor  to 
the  bailee. 

M.  delivered  to  the  complainants  the 
certificates  of  certain  stock  of  a 
corporation,  acCompailied  by  a 
poWer  of  attorney  irrevocable  for 
the  transfer  thereof,  as  collateral 
sedurity  for  certain  of  his  notes, 
and  the  renewals  thereof.  The 
charter  of  said  corporation  pro- 
vided that  its  capital  stock  should 
be  deemed  personal  estate,  and  "  be 
tratisferable  upon  the  books  of  said 
corporatioh :  and  further,  "that 
booKS  of  transfer  of  stock  should 
be  kept,  and  should  be  evidence  of 
the  ownership  of  said  stock  in  all 
elections  and  other  matters  sub'- 
mitted  to  the  decision  of  the  stock- 
holders of  said  corporation."  A 
creditor  6i  M.  then  levied  an  at- 
tachment upon  this  stock.  Hdd, 
that  the  transfer  to  the  complain- 
ants was  eifectual  as  against  such 
attaching  creditor.  The  Broadwatf 
Bank  V.  Mc£lrath,  24 

3.  Upon  principles  of  public  law,  it  is 
clear  tnat  the  poWer  of  erecting  a 
bridge,  and  taking  tolls  thereon, 
over  a  navigable  riter  which  form» 
the  coterminous  boundary  between 
two  states  can  only  be  conferred 
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by  the  concurrent  legialation  of 
both  states. 
When  the  power  to  make  and  main- 
tain  8UCD  bridge,  and  take  tolls 
thereon,   has   been  given   by  the 
joint  legislation  of  both  states,  the 
principle  could  hardly  be  admitted, 
that  either  state,  by  its  separate 
legislation,  could  declare  that  no  ; 
otTier  bridge  should  be  built  across 
such   river  within  certain  limits, 
and  thus  render  the  franchise  ex- 
clusive. 
By  the   agreement  entered  into  be- 
tween the  states  of  New  Jersey  and 
Pennsylvania,  the  river  Delaware, 
in  its  whole  length  and  breadth, 
is  to  be  and  remain  a  common  high- 
way equally  free  and  open  for  the 
use  of  both  states,  and  each  ntate 
is  to  enjoy  and  exercise  concurrent 
jurisdiction  within  and  ujiou  the 
water  between  the  shores  uf  said 
river.     Both   states  concurred  in 
granting  to  complainants  the  right 
to  erect  and  maintain  their  bridge, 
and  take  tolls  thereon.   The  legis- 
lature of  New  Jersey  afterwards 
passed   an  act  declaring  "  that  it 
should  not  be  lawful  for  any  per- 
son or  persons  whatsoever  to  erect, 
or  cause  to  be  erected,  an\'  other 
bridge  or  bridges  across  the  said 
river   Delaware   at   any  place  or 
places  within  three  miles  of  the 
bridge  to  be  erected." 
2Idd,  that  even  if  it  was  the  inten- 
tion that  this  act  should  take  etiect 
without  the  assent  of  the  state  of 
Pennsylvania,  that  it  is  void  on 
the  ground  that  it  is  in  contraven- 
tion of  the  agreement  above  men- 
tioned between  the  two  states.    As 
neither  state,  by  the  exercise  of  her 
sole  jurisdiction,  has  the  right,  by 
the   terms  of  the    agreement,   to 
grant  the  franchise,  so  neither  can 
lawfully  contract  to  refuse  to  grant 
it. 
Under  the  circumstances,   as    exhi- 
bited in  the  case,  it  was  further 
held,  that  the  act  of  1801,  which 
conferred  the  exclusive   privilege 
on  the  complainants,  was  not  de- 
signed by  the  legislature  of  New 
Jersey  to  go  into  effect  until  the 
same  had  received  the  assent  of 
the  legislature  of  Pennsylvania. 
Whether  a  corporation  has  violated 
i\A  charter  or  forfeited  its  fran- 


chise, is  a  qnestion  solely  for  ilie 
determination  of  a  court  of  law. 
But  when  a  bridge  company,  setting 
up  an  exclusive  right  within  cer- 
tain limits,  asks  an  injunction  to 
prohibit    the    building    a  bridge 
within    such    limits,   a    court   of 
equity  will  not  lend  its  assistance 
wnen  it  appears  from  the  answer 
that  the  bridge  of  the  complain- 
ants has  been  so  far  appropriated 
to  the  uses  of  a  railroad  as  to  ren- 
der it  inconvenient  and  dangerous 
for  ordinary  travel.  Prctndent^  d-c, 
v.  Trenton  City  Bridge  Co.,        40 
4.  The  trustees  of  a  religious,  literary, 
or  other  benevolent    association, 
irrespective  of  any  special  power 
conferred  by  their  cnarters,  can- 
not purchase  and  hold  real  estate 
under  trusts  of  their  own  creation 
which  shall  protect  their  property 
from  the  reach  of  their  creditors. 
Where  property  is  given  to  a  corpo- 
poration  in  trust  for  a  charitaole 
use  the  trust  is  the  creature  of  the 
donor,  and  he  may  impose  upon  it 
such    character,    conaitions.    and 
qualifications  as  he  may  see  fit. 
But  the  case  is  widely  di ft erent  where 
a  corporation  attempts,  by  means 
of  its  own  devising,  however  hon- 
est and  well  intentioned,  to  place 
its  own  property  beyond  the  reach 
of  it*  creditors. 
The  premises  in  question,  and  upon 
which  the  defendants  had  erected 
a  house  of  worship,  were  conveyed 
to  them  for  the  consideration  of 
one  thousand  dollars.     The  deed 
Was  an  absolute  conveyance  in  fee 
upon  certain  trusts  that  the  pro- 
perty should  be  held  as  a  Luthe- 
ran church  for  ever,  Ac,  and  con- 
tained a  clause  that  the  grantee 
should  not  by  deed  alienate,  dis- 
pose of,  or  otnerwise  charge  or  en- 
cumber   said  property,   ix.    The 
corporation  executed  a  mortgage 
to  secure  a  legitimate  debt. 
Held,  that  the  corporation  had  the 
legal   title  to   the  land,  and  the 
power  at  law   of   executing  the 
mortgage,  and  that  there  was  no 
equity  m  refusing  to  enforce  the 
mortgage  for  the  payment  of  an 
honest    debt    of   tiie   corporation 
under  color  of  protecting  a  chant 
able  use.    Magve  v.  German  Evan- 
gelical Dutch  Churchy  77 
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5.  The  clause  in  the  charter  of  the  Pro- 1 
prietors  of  the  Bridges  over  the  | 
rivers   Passaic    and    Hackensack, 
which  declares  that  it  shall  not  be 
lawful  for  any  person  or  persons 
whatsoever  to  erect,  or  cause  to  bo  ! 
erected,  any  other  bridge  or  bridges  ' 
over  or  across  the  said  river,  con- 1 
stitutes  a  contract  on  the  part  of  | 
the  state,  which  cannot  constitu- ' 
tionally  be  annulled  or  abrogated. 
It  Is  immaterial  whether  the  instru- 
ment by  which  the  public  faith  is 
pledged  is  in  terms  a  contract,  or 
in  form  a  mere  legislative  enact- 
ment :  in  either  event  it  is  e(jually 
a  contract  within  the  meaning  of  I 
the  constitution.  ' 

The  Proprietors  of  the  Bridees  over  I 
the  rivers  Passaic  and  Hackensack  ! 
have,  bv  contract  with  the  state, 
the   exclusive  franchise  of  main- 
tainini;  said  bridges,  and  taking 
tolls  thereon,  and  such  contract  is 
within  the  protection  of  the  con- 
stitution, which  declares  that  no 
law  shall  be  ])a.ssed  impairing  the 
oblijgation  of  contracts. 
But  the  construction  of  a  viaduct 
over  said  river  for  a  railway,  to  be 
used  exclusively  for  the  passage  of 
locomotives,  engines,  ana  railroad 
cars,  is  not  a  bridge  within  the  pro- 
hibition of  said  charter. 
Public  grants  are   to   be  construed 
strictly.     Bridge  Co.   v.   Hohoken 
Jjand  and  Improvement  Co.,         81 

6.  Corporation  aggregate  must  answer 
unacr  seal  of  corporation.  Hansom 
V.  Stonington  Savings  Bank,      212 

7.  The  complainants  were  the  undis- 
j»uted  owners  of  all  the  franklinite 
and  iron  ores  upon  a  certain  tract, 
whon  they  were  found  separate 
from  the  zinc,  and  they  claimed  to 
own  all  the  franklinite  and  iron 
ores,  whether  they  existed  separate 
from  the  zinc  or  not.  The  defend- 
ants were  the  undisputed  owners  of 
all  the  zinc  and  other  ores  on  same 
premises,  except  franklinite  and 
iron  ores,  and  they  claimed  to  own 
the  franklinite  and  iron  ores  when 
they  did  not  exist  separate  and 
distinct  from  zinc  ores.  Upon  bill 
tiled  an  injunction  had  been  al- 
lowed restraining  the  defendants 
from  mining,  carrying  away,  or 
using  any  franklinite  or  iron  ore. 
It  a2)peared  thAt  the  ores  or  mine- 


rals were  found  combined  in  such 
varied  proportions  as  to  render  it 
often  aifficult  to  decide  which 
metal  preponderated  in  quantity 
or  value  in  a  given  specimen,  and 
to  render  it  difficult,  if  not  impos- 
sible, to  mine  either  ore  without 
at  the  same  time  taking  the  other. 
Upon  motion  being  made  to  dis- 
solve the  injunction,  on  the  ground 
that  the  whole  equity  of  tno  bill 
was  denied  by  the   answer,  held — 

1.  That  the  dispute  was  not  about 
facts,  but  was  a  question  of  legal 
construction  and  the  proper  inter- 
pretation of  the  grants  of  the  min- 
ing rights. 

2.  That  the  matters  in  controversy 
were  not  of  such  a  nature  that 
they  could  be  met  and  denied  by 
the  answer,  so  as  to  entitle  the  de- 
fendants to  a  dissolution  of  the  in- 
junction as  a  matter  of  course. 
Boston  Franklinite  Co,  v.  New  Jer- 
sey Zinc  Company,  215 

8.  Can  a  cor{>oration  enter  into  a  part- 
nership? Query,  Van  Kurcn  v. 
Trenton  L,  Co.,  302 

9.  A  court  of  equity  will  grant  an  in- 
junction to  restrain  a  public  nui- 
sance at  the  instance  of  a  party 
who  sustains  a  special  injury. 

But  a  mere  diminution  of  the  value 
of  the  property  of  the  party  com- 
plaining by  the  nuisance,  without 
irreparable  mischief,  will  not  fur- 
nish any  foundation  for  equitable 
relief. 

The  location  of  a  railroad  through  a 
public  street  in  a  line  not  war- 
ranted by  law,  will  not  be  en- 
joined at  the  instance  of  the  owner 
of  an  unimproved  building  lot  suf- 
fering no  present  detriment.  Za- 
briskie  v.  Jersey  City  and  Bergen 
Railroad  Company,  314 

10.  The  usual  and  appropriate  mean- 
ing of  the  word  "  premises"  in  con- 
veyances is,  "  the  thine  demised 
or  granted  by  the  deed.' 

It  is  the  inflexible  rule  of  law  that 
a  deed,  except  in  cases  of  latent 
ambiguity,  must  be  construed  ac- 
cording to  the  legal  effect  and 
meaning  of  its  terms  unaffected  by 
extrinsic  evidence. 

A  mere  agreement  to  transfer  the 
property  and  stock  of  an  incorpo- 
rated company  cannot  affect  its  le- 
gal existence,  nor  will  the  actual 
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transfer  of  all  the  real  and  f er- 
tfonal  ©state  of  the  corporation,  in- 
cluding the  stock  itself  extinguish 
its  charter. 
The  Sussex  Zinc  and  Copper  Mining 
and  Manufacturing  Company  con- 
veyed to  the  New  Jersey  Zinc  Com- 
]»any  "all  the  zinc  and  other  ores, 
€2'ce])t  franklinite  and  iron  ores, 
found  or  to  be  found  in  or  u,pon 
certain  i>remi»e8 :  the  tttle  and  in- 
terest ol  the  former  coro^pany  be- 
came afterwards  legally  vested  in 
X\\e  Boston  Franklinite  Company. 
It  appeared  that  the  two  ores,  zinc 
and  franklinite,  existed  in  the 
mine  in  close  mechanical  combina- 
tion, so  that  the  one  coul4  not  be 
removed  without  the  others  but 
that  at^the  date  of  the  conveyance 
the  ^la8se8  or  veins  on  the  premises 
in  question  were  regaraed  and 
known  as  (ra^klirvite.     ^eld — 

Jst.  That  the  exception  in  the  deed 
was  not  limited  to  the  frankli^iite 
and  iron  ores,  where  they  existed 
separate  and  apart  from  the  zinc. 

Jd.  That  the  grantor  retained  a  free- 
hold estate  m  the  thiiig  excep^d,. 
»nd  the  grantee  acquired  a  free- 
hold estate  in  the  thing  granted, 
and  tliat  the  terms  "  zinc  ores"  and 
"  franklinite  and  iron  ores"  were 
used  as  a  description  of  the  land 
granted  and  reserved. 

3d.  That  in  construing  the  deed  re- 
ference must  be  haa,  in  order  to 
ascertain  the  intention  of  the  par- 
^i.es,  to  the  existi^ig  state  of  know- 
ledge of  the  subject  matter,  the  re- 
ceived meaning  of  the  terms  em- 
ployed, and  the  usages  prevailing 
at  the  date  of  the  conveyance. 

4th.  That  by  the  ter^i  "zin,c  ores," 
as  used  in  the  deed,  was  meant 
those  veins  in  which  th^  ore  of  zinc 
was  the  predorn.inatrn^  one.  ^nd  by 
franklinite  not  the  pure  mineral  of 
that  name,  which  was  never  foun^ 
except  in  sijnall  and  detached  spe- 
cimens, but  those  veins  in  which 
franklinite  predominated,,  and 
whioh  were  know^  and  designated 
as  franklinite  ore. 

A  deed  for  a  mine  with  mining  privi- 
h^ges  is  not  a  mere  license  to  take 
^way  ore,  or  the  grant  of  an  ease- 
»^ent,  but  of  a  part  of  th^  freehold. 

A  Qourt  of  e(juity  will  rarely  inter- 
pose by  injunction  to  restraia  the 


working  of  minee  until  the  risht  is 
established  at  law.  X^cw  Jertfy 
Zinc  Co.  V.  New  Jersey  J^ranilmite 
Co.,  322 

H.  A  water  corapaoy,  authorized  by 
legislative  enactioent  to  use  the  soil 
under  the  public  roads  for  the  pur- 
pose of  constmctinjE;  their  works, 
naving  laifd  their  pipes  across  the 
street  of  a  city,  will  be  compelled 
to  lower  the^i  so  as  to  conform  to 
a  new  grade  established  by  muni- 
cipal authority. 

No  public  right  can  be  taken  away 
by  mere  inference  or  legal  con- 
struction— it  cam  only  be  by  ex- 
press grant. 

Equity  will,  not  interfere  by  injunc- 
tion to  redress  public  nuisances 
where  the  object  sought  can  be  at- 
tained in  the  ordinary  iribunalp. 
Water  Com'rs  of  Jersey  City  v. 
Mayor  of  ffud^on  City,  420 

12.  A  contract  is  not  void  because  the 
corporation  with  which  it  is  mad« 
is  misnamed  therein. 

Where  the  complainant,  being  a  cor-  . 
poration,  sues  by  a  wrong  name, 
the  bill  may  be  amended,  in  this 
r«sp«ct,  ^t  tfe«  hearing. 

The  stockholders  compose  the  corpo- 
ration, and  a  mere  failure  to  elect 
i     officers  at  the  time  designated  will 
not  work  a  dissolution. 

The  complainants,  a  building  asso- 
ciation, received  from  the  defend- 
ant his  bond  and  mortgage,  recit- 
ing that  he  was  a  shareholder  in 
said  building  association,  and  had 
agreed  to  acc^t,  and  had  received 
fi:oiKi  said  corporation,  t^lOO  at  the 
date  of  the  bond,  -upon  and  for 
the  redemption  of  number  09,  be- 
ing the  sum  lent  or  otfered  to  be 
received  by  him  therefor."  The 
condition  of  the  bond  was  as  fol- 
lows: *'  NoTRf,  if  the  said  A.  W.  M., 
Ac.t  shall  pay  to  the  said  H.  B.  As- 
sociation, number  one,  upon  !«aid 
share,  the  sum  of  $7,  on,  the  third 
Monday  of  each  month  thereaf\or, 
for  the  period  of  ten  yea^  from 
the  date  hereof,  or  until  the  sur- 
pliw  assets  of  said  cornc»ration  shall 
De  sufficient,  over  ana  above  all  its 
debts  and  liabilities,  to  pay  on  each 
unredeemed  share,  to  the  holder 
thereof,  the  sum  of  $8,"  Ac.  Heid— 

1st.  That  the  failure  of  othe^  share- 
holders to  pay  their  monthly  dues 
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afforded  no  defence  to  a  suit  for 
the  foreclosure  of  said  mortgage. 

2d.  That  the  contract  was  in  accord- 
ance with  the  charter  of  the  cor- 
poration, and  was  not  usurious. 

3d.  That  an  agreement  made  by  all 
the  parties  in  interest  that  the 
affairs  of  the  company  should  be 
wound  up,  and  that  the  owners  of 
the  unredeemed  sliares  should  re- 
ceive the  suras  tliey  had  advanced 
with  interest,  and  that  the  owners 
of  the  redeemed  shares  who  had 

§iven  mortgages  for  the  price  of  re- 
emption  should  be  discharged 
upon  paying  the  amount  of  their 
mortgages  with  interest  was  valid, 
and  should  be  enforced.  Hohoken 
Building    Association    v.   Martin, 

427 

13.  The  legislature,  in  1790,  incor- 
porated tTie  complainants,  and^ave 
them  the  power  to  build  a  bridge 
over  the  Hackensack  river,  to  take 
tolls  for  man  and  beast  passing  over 
it,  and  by  the  same  law  enacted  that 
it  should  not  be  lawful  for  any  per- 
son whatever  to  erect  any  other 
bridge  over  said  river  for  an  hun- 
dred years. 

In  1800,  the  legislature  gave  to  the 
defendants  power  to  build  a  rail- 
way from  Hoboken  to  Newark, 
with  the  nece.<t8ary  viaduct  over 
the  said  river  IlacKensack. 

Under  this  last  act,  the  defendants 
commenced  to  build  a  viaduct  over 
the  said  river,  described  in  their 
answer  to  the  bill  of  complaint 
thus:  "a  structure,  so  as  to  lay 
iron  rails  thereon,  upon  which  en- 
gines and  cars  may  be  moved  and 
propelled  bv  steam,  not  to  bo  con- 
nected witt  the  eliore  on  either 
side  of  said  river,  except  bv  a  piece 
of  timber  under  each  rail,  and  in 
such  a  manner,  as  near  as  may  be, 
so  as  to  make  it  impossible  for 
man  or  beast  to  cross  said  river 
upon  said  structure,  except  in  the 
curs  of  the  defendants;  that  the 
only  roadway  between  said  shores 
and  said  structure  will  be  two  or 
more  iron  rails,  two  and  a  quarter 
inches  wide,  four  and  a  half  inches 
high,  laid  and  fastened  upon  said 
timber  four  feet  ten  inches  asun- 
der." 

HdfJ.  1.  That  the  said  proposed 
structure  was  no  bridge  within  the 

8b* 


meaning  of  the  complainants'  char- 
ter. 

2.  That  no  structure  across  the  river 
Hackensack,  which  had  not  a  foot- 
way for  man  and  beast  to  walk 
over  on,  was  a  bridge  within  the 
meaning  of  the  complainants'  char- 
ter. 

3.  That  the  term  bridge,  as  known 
to  the  common  law,  was  a  struc- 
ture over  a  river  having  a  footpath 
for  man  and  beast ;  and  cases  upon 
this  subject  reviewed. 

4.  By  the  complainants'  charter,  they 
may  collect  tolls  from  men  walk- 
ing* over  their  bridge,  and  for  ani- 
mals walking  over  their  bridge 
drawing  their  burthens :  by  the 
defendants'  charter,  they  cannot 
collect  tolls  for  &uch  use  of  their 
structure;  held,  iliat  the  franchises 
given  the  defendants  are  not  the 
same  franchises  as  those  given  to 
the  complainants,  and  therefore  do 
not  interfere  with  them. 

5.  The  first,,  fifth,  and  sixth  sections 
of  the  defendants'  charter  com- 
mented on  and  construed.  The 
Proprietors  of  Bridges  v.  Hoboken 
Land  Company,  503 

14.  In  practice,  commissioners  ap- 
pointed to  appraise  damages  and 
value  lands  taken  by  incorporated 
companies,  have  generally  united 
the  value  of  the  land  and  the  dam- 
ages in  the  same  sum  without  dis- 
crimination. Trenton  Water  Power 
V.  Chambers,  19y 

The  better  practice  would  be  to  dis- 
tinguish the  value  of  the  land  from 


the  damages. 
These    appraisements 
spective  damages. 


COSTS. 


include 


ib. 

pro- 

ib. 


1.  Where  a  bill  has  been  dismissed  or 
demurrer  allowed,  and  another 
bill  is  filed  for  the  same  matter, 
this  court  will  stay  proceedings  in 
the  second  suit  till  tne  costs  ot  the 
former  are  paid.  Updike  v.  Bar- 
tUs,  231 

2.  Where  parties  settle  out  of  court 
neither  is  entitled  to  costs  from 
liis  adversary.  Bruce  v.  Oale,   21 1 

3.  Where  the  necessity  for  filing  the 
bill  was  occasioned  by  the  miscon- 
duct of  the  defendants  as  executors. 
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in  omitting  to  inventory  and  in 
rofuslng  toi  ftcco-unt  for  imoneys 
'which  were  due  the  estate,  no  costs 
•will  be  allowed  them  out  of  the 
estate.    J'od  y .  St<.ven8,  293 

4.  In  partitiou  suits  the  costs  of  the 
proceeding,  as  well  as  the  partition 
itself,  will  bo- charged  upon  the  se- 
veral shares  iu  proportion  to  th^ir 
respective  values. 

Counsel  fees  do  not  properly  consti- 
tute a  part  of  the  costs  and  ex- 
penses to  be  chiyged  against  the 
owners  of  the  several  shares. 

The  court  will  allow  to  the  commis- 
Bion,er8  such  sum  beyond  the  usual 
fees  fixed  by  tlie  statute  as  may  be 
proper.. 

The  report  of  the  commissioaers  de- 
signating the  boundaries  of  the 
several  lots,  with  the  map,  consti- 
tutes the  usual  return ;  but  the  cost 
of  making  a  field  book  will  be  al- 
lowed. 

A  charge  for  drawing  tho  return  is 
proper. 

The  cost  of  a  copy  of  tb«  return  for 
record  in  the  county  clerk's  office 
allowed  in  this  case. 

A  share  may  be  subdivided  on  par- 
tition, and  the  costs  thereof  will 
be  charged  on  that  share..  Coles  v. 
(hle^,  307 

5.  \Vhe4:e  complainaut's  proceedings 
are  regular,,  the  decree  w  opened  at 
the  iustance  of  the  defendant  on 
payment  of  costs. 

But  where  a  solo  defendant  resides 
out  oi  the  state,  and  no  foreign 
publication  is  ordered  or  notice 
giv^tx  to.  the  defendant,  co.<?tfl  on 
uj'C'nin^ii;  the  decree  ordered  to 
abide  tli>  event  of  the  suit.  Oram 
v.  Dcnnison,  438 

(».  A  defendant  vho  is  ]^ermitted  to  an- 
swer after  decree  regularly  taken, 
M'ill  be  required  to  pay  costs. 
F.im.ry  v.  Dowiiin(/y  59 

7.  C^wU  not  allowed  either  party 
wlien?    Moore  Y.  Vail,  2U8 

8.  In  a  foreclosure  suit  the  cofitts  incur- 
red by  the  coraplainaat  ia  resist- 
ing a  motion  on  tlie  part  of  the 
mortgagor  to  set  aside  the  execu- 
tion will  be  ordered  paid  out  of  the 
snrjdus  montry  in  preference  to  the* 
cU'Ui  of  a  purchaser  of  the  ufcort- 
gagc-d  premises,  who  takes  title 
from  th(>  mi^Etgasor  after  the  de- 
cree, and  before  the  motion  to  set 


apide    executioa.     lid'hericn  V. 
Mousel,  299 


CREDITOR  Xm>  DEBTOR. 
See  Frauds. 

LThe-trBsteesof  areligion.«5,  literary, 
or  other  benevolent  association, 
irrespective  of  any  special  power 
conferred  by  their  charters,  cannot 
purchase  and  bold  real  estate  un- 
der trusts  of  their  own  creatior., 
which  shall  protect  their  property 
from  the  reach  of  their  creffitors. 
Magic  v.  2'Af  German  Church.   77 

2.  A  creditor  having  «xhauite<l  his 
remedy  by  execution  at  law,  has  a 
right  tio  come  iato  a  court  of  equity 
to  set  aside  a  conveyance  allegw 
to  have  been  fraudulent^  made  by 
his  debtor.    Brown  v.  Fuller,    271 


DECREES. 

A  decree  will  bear  only  six  per  cent. 

interest,   although   founded  on  a 

mortgage  bearing  seven  jKir  cent. 

WxLton  V.  Marih,  '^^ 

Decree  will  not  be  opened  except  on 

good  grounds.  Fmery  v.  Downing. 


DEED. 

1.  The  question  is  well  settled  at  com 
mon  law,  that  tlie  cancellation  of  n 
deed  by  consent  of  i»arties  will  not 
divest  the  grantee,  and  revest  in 
the  graator  an  estate  which  hai 
once  vested. 

The  title  to  lands  vested  in  a  marrinl 
wotwan  by  an  unrecorded  dc^ed  can- 
not be  divested  by  her  ]>arol  con- 
sent that  such  deed  may  In*  can- 
celled, and.  a  conveyance  made  by 
her  grantor  to  her  husband. 

The  testimony  of  a  married  woman, 
illegally  elicited  before  a  gran«l 
jury  oji  a  charge  of  bigamy  apun^t 
her  husband,  is  n,ot  admi.-Mblf 
against  her  on  a  question  of  pro- 
perty. 

Can  a  grand  juryman,  being  a  wit 
ness  in  a  suit  respecting  pro}.>oriy. 
disclose  the  secrets  of  the  grand 
jury  room  ?     Query. 
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A  ftmt  covnt  was  eoizcd  of  certain 
lands.  She  being  ill,  consented, 
at  the  solicitation  of  her  husband, 
to  the  cancellation  of  her  deed  and 
to  a  conveyance  from  her  grantor 
to  her  husband.  During  her  lifo- 
tinie  iior  hu.sband  married  a  second 
wife.  Being  imprisoned  on  charge 
of  bigamy,  lie  and  hi:*  mistress  r«.- 
<^onveyed  the  lands  to  his  wife,  slio 
and  hfr  husband  executing  a  mort- 
gage for  the  benefit  of  the  husband 
to  a  third  party ;  this  iiwrtgago 
was  afterwards  a^JsigiKMl  to  com- 
]dainant,  who  wjw  a  lawyer,  tliL- 
ooiinstd  oi'  the  husband,  and  had 
knowledgo  that  the  pronerty  had 
been  held  by  the  husband  in  trust, 
and  that  the  mortgage  was  also 
ludd  in  trust  for  the  husband— -it 
Wivs  held  that  the  complainant  had  . 
sutKcient  knowledge  to  put  him  on  ' 
inquiry ;  that  lie  was  not  a  bona 
Jide  holder,  and  that  the  mortgage 
was  void  in  his  handn.  Wilmn  v. 
hdU  143 

2.  By  force  of  the  statute-,  a  decree  di- 
recting a  conveyance  to  be  nuide 
vests  the  estate,  so  that  the  rights 
of  the  parties,  in  case  of  a  variance 
between  the  terms  of  the  decree 
and  of  the  conveyance,  must  de- 
pend upon  the  former  rather  than 
upon  the  latter. 

The  terms  of  such  decree  must  be 
construed  precisely  a^  the  convey- 
ance ib»elf  would  bo. 

A  conveyance  to  the  gran-tees  and 
their  heirs  for  the  use  Of  the  gran- 
tees and  their  heirs,  ia  trust  for 
the  persons  beneficially  interested, 
does  not  vest  the  legal  estate  in 
the  latter  by  virtue  ol  the  statute 
for  transferring  uses  into  posses- 
sion. 

And  where  the  deed  is  thiw  techni- 
cally drawn  the  trustees  take  the 
legal  estate  by  virtue  of  the  limit- 
ation without  the  aid  oi  any  rea- 
soning derived  from  the  miture  of 
the  estate. 

Jn  construing  limitation  sof  trusts 
courts  of  equity  adopt  the  rule  of 
law  applicable  \o  \o'j^?iX  estates. 

An  estate  Wivs  t-onvoye*!  to-  the  gran- 
tees in  trust  to  permit*the  grantor 
an  ]  his  family  and  the  father  ot' 
the  grantor,  during  their  lives  re- 
spectively, to  enjoy  the  estate,  and 
take  the  rents  aftd  prod-ts  thereof, 


and  after  their  death  in  truHt  to 
convey  the  premises  to  the  son  of 
the  grantor  and  "to  such  other 
lawful  issue  as  the  grantor  may 
then  have  living,  share  and  share 
alike  in  fee  simple,  as  soon  as  he 
or  they  arrive  at  age," — hcld^  that 
the  son  of  grantor  had  a  vestc<l 
interest,  which  was  not  determin- 
able by  his  death  before  the  hap- 
]>ening  of  the  contingency  upon 
which  the  legal  estJite  Wiis  to  be 
conveyed  to  liim,  viz.  the  determi- 
nation of  the  intervening  life  es- 
tates. The  general  rule,  as  applied 
to  legal  estates,  is  no  remainder 
will  be  construed  to  be  contingent 
which  may  consistently  with  the 
intention  be  deemed  vented. 

It  is  the  uncertainty  of  the  right  of 
enjoyment  whicli  renders  the  re- 
mainder contingent,  not  the  uncer- 
tainty oi  the  actual  enjoyment. 

In  a  deed,  the  word  **  issue  "  is  uni- 
versally a  word  of  ]»urchase,  and 
whenever  the  word  is  made  use  of 
as  a  word  of  purchase,  cither  in  a 
deed  or  in.  a  will,  it  is  synonymous 
and  coextensive  with  the  term  "de- 
scendants."   Price  V.  SiBson,      10^ 

3.  Whore  a  mistake  has  occurred  in 
the  sale  of  lands,  equity  has  power 
to  reforio  the  conveyance.  JJurant 
V.  Bac^t,  201 

4.  But  where  a  deed  is  drawn  strictly 
in  accordftnee  with  the  intention 
of  the  parties,  although  from  a 
mistake  in  judgment  it  will  not 
eflect  i\i«  end  in  view,  there  is  no 
case  presented  for  the  interference 
of  tho- court.  ib. 

5.  The  usual  and  appropriate  meaning 
of  the  word  "  premises"  in  convey- 
ances is,  "  the-  thine  demised  or 
granted  by  the  deed. ' 

It  13  the  iaflexible-  rule  of  law  that  a 
deed,  except  in  cases  of  latent  am- 
biguity, must  be  construed  accord- 
ing to  tlve  legal  effect  and  meaning 
o4'  Its  terms  uaaffected  by  extrinsic 
evidence. 

A  mere  agreement  to  transfer  the 
j>roperty  and  stock  of  an  incorpo- 
rated compaiw  cannot  affect  its 
legal  existence"  nor  will  the  actual 
tranfifer  of  all  the  real  and  j»er- 
sonal  estate  of  the  corporation,  in- 
cluding the  stock  itself,  extinguish 
its  charter. 

The  iSttAsex  Zinc  and  Copper  Mining 
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and  Manufacturing  Company  con- 
veyed to  the  New  Jersey  Zinc  Com- 
pany "all  the  rinc  and  other  ores, 
except  franklin ite  and  iron  ores, 
found  or  to  be  found  in  or  upon 
certain  pn^mises ;  the  title  nnd  in- 
terest of  the  former  company  bo- 
came  afterwards  legally  vested  in 
the  Boston  Franklin  ite  Company. 
It  appeared  that  the  two  ores,  zinc 
and  franklinite,  existed  in  the 
mine  in  close  mechanical  combina- 
tion, so  that  tho  one  could  not  be 
removed  without  the  other;  but 
that  at  the  date  of  the  convey- 
ance the  masses  or  veins  on  tlic 
premises  in  question  were  regarded 
and  known  as  franklinite.   Jleld — 

Ist.  That  the  exception  in  the  deed 
was  not  limited  to  the  franklinite 
and  iron  ores,  where  they  existed 
separate  and  apart  from  the  zinc. 

2d.  That  the  grantor  retained  a  free- 
hold estate  in  the  thing  excepted 
and  the  grantee  acouired  a  free- 
hold estate  in  the  tiling  granted, 
and  that  the  terms  "  zinc  ores"  and 
**  franklinite  and  iron  ores'*  were 
UR«d  as  a  description  of  the  land 
granted  and  reserved. 

3d.  That  in  construing  the  deed  refer- 
ence must  be  had,  in  order  to  as- 
certain the  intention  of  the  par- 
tics,  to  the  existing  state  of  know- 
ledge of  the  subject  matter,  the  re- 
ceived meaning  of  the  terms  em- 
ployed, and  the  usages  prevailing 
at  the  date  of  the  conveyance. 

4th.  That  by  the  term  "zinc  ores," 
as  used  in  the  deed,  was  meant 
those  veins  in  which  the  ore  of 
zinc  was  the  predominating  one, 
and  by  franklinite  not  the  pure 
mineral  of  that  name,  which  was 
never  found  except  in  small  and 
detached  specimens,  but  those  veins 
in  which  franklinite*  predominated, 
and  which  were  known  and  desig- 
nated as  franklinite  ore. 

A  deed  for  a  mine  with  mining  priv- 
ileges is  nOt  a  mere  license  to  take 
away  ore,  or  the  grant  of  an  ease- 
ment, but  of  a  part  of  the  freehold. 

A  court  of  equity  will  rarely  intcr- 
j)08e  by  injunction  to  re.strain  the 
working  of  mines  until  the  right 
is  cstabliMhed  at  law.  A'iw  Jcrgei/ 
Zinc  (h,  V.  iVeic  Jersey  Franklinite 
Ountpani/,  .322 

G.  A  deed  made  to  hinder,  delay,  or  | 


defraud  creditors  is  void  only  as  to 
creditors ;  it  is  valid  as  against  the 
grantor  and  his  heirs. 

The  terms  of  the  contract  must  be 
clearly  proved  before  a  party  is 
entitled  to  a  decree  for  its  spc-cific 
performance.  Lokcrson  v.  tiiUl' 
well,  357 

7.  A  deed  to  be  valid  must  go  into  the 
hands  of  the  grantees  with  the 
consent  of  the  grantors. 

In  the  absence  of  all  evidence  to  the 
contrary,  mere  possession  by  the 
grantee  of  a  complete  instrument 
18  sulhcient  evidence  of  a  lawful 
delivery. 

Mere  tradition  of  a  sealed  instru- 
ment, even  to  the  party  in  whose 
favor  it  is  drawn,  does  not  neces- 
sarily in  all  cases  make  it  a  deed. 

A  sealed  instrument,  intrusted  to  a 
party  with  authority  to  deliver  it 
to  the  grantee  in  case  certain  con- 
ditions are  complied  with,  will  not 
become  a  deed  if  delivered  without 
compliance  with  such  conditions. 

If  the  instrument  be  once  delivered 
to  the  party  who  on  its  face  is  en- 
titled to  it,  it  becomes  co  intianii  a 
deed,  and  no  agreement  in  conflict 
with  its  plain  terms  will  be  iiermit- 
ed  to  be  proved  to  show  that  its 
operation  as  a  deed  is  to  depend  on 
tne  performance  of  some  condition 
subsequent. 

Where  the  proof  is  clear  that  final 
transfer  of  the  instrument  was  not 
to  be  made  unless  certain  terms 
wore  complied  with,  the  law  puts 
the  party  claiming  its  benefit  to 
the  proof  of  compliance. 

Parol  evidence  to  defeat  an  instru- 
ment as  a  deed  is  admissible  to 
show  that  when  the  defendants,  or 
some  of  them,  signed  the  instru- 
ment, it  was  stated  bv  them,  to 
the  agent  procuring  tlieir  signa- 
tures, that  it  should  be  binding  on 
them  only  in  the  event  of  its  exe- 
cution by  certain  other  persons. 

Neither  does  it  make  any  ditference 
w.liether  the  agent  ever  communi- 
cat<^d  the  limitation  to  the  party 
accepting  the  deed. 

The  j>rinciple  is  settled,  that  one 
who  claims  through  a  special  agent 
takes  the  ri.*«k  of  his  want  of  power. 

The  minutes  of  a  corporation  are  not 
evidence  of  an  agreement  allegeil 
to  have  been  made  by  the  stock- 
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holders  as   individuals,  and    not 
intended  to  bind  the  corporation. 

The  object  of  an  issue  out  of  chancery 
to  be  tried  by  a  jury  is  to  inform 
the  conscience  of  the  Chancellor, 
and  it  is  his  province  to  deter- 
mine what  eviaence  shall  be  read 
before  the  jury. 

The  action  of  the  Chancellor  on  the 
verdict  is  a  matter  resting  in  his 
discretion,  and  is  not  subject  to  re- 
view in  the  appellate  court. 

Where  twenty-one  out  of  thirty -seven 
stockholders  of  a  railroad  company 
sign  and  deliver  a  bond  for  the 
payment  of  $35,000  to  three  of 
their  own  nuiixber,  and  it  appears 
upon  the  face  of  tho  instrun^ent 
that  the  bond  was  to  be  binding 
upon  such  as  sliould  sign  it,  mo. 
that  each  should  become  respon- 
sible when  and  as  he  signe<J  it,  pa- 
rol proof  is  not  adn^issible  to  show 
that  it  was  not  to  bo  binding  on 
anyl  until  all  the  stockholders  had 
signed  it. — Per  Vredenburqh,  dis- 
senting. 

A  bond  in  the  following  words — 
**  We,  John  Black,  Thomas  Haines, 
(Ac,  namiiv^  nineteen  othersj 
stockholders  m  the  Delaware  and 
Atlantic  Railroad,  send  greeting: 
AVhereas  the  Delaware  and  Atlan- 
tic Railroad  Company  borrowed 
of  John  Black  and  (two  others) 
$35,000;  and  whereas  we,  whose 
names  are  hereunto  subscribed  and 
seals  affixed,  have  agreed  with  the 
said  Black  and  others  that  ^n  case 
the  corporate  property  sliould  fail 
to  pay  said  $35,000  and  interest, 
so  that  a  loss  or  deficiency  should 
happen,  that  in  that  event  each  of 
us  and  each  of  them,  the  said  Black 
and  others,  shall  sustain  an  equal 
portion  of  said  loss,"  expresses  up- 
on its  face  that  each  should  become 
responsible  when  and  as  he  signed 
it,  and  excludes  parol  proof  that 
none  were  to  be  responsible  until 
all  the  stockholders  of  the  com- 
pany had  signed  it.— Per  Vreden- 
BUKGH,  dissenting.  Bkbck  v.Shrcvt\ 

435 

8.  A  deed  of  conveyance,  absolute  in 
its  terms,  given  to  secure  a  loan  of 
mon«»y  is  a  mortgage,  and  the 
right  of  redemption  exists  although 
the  money  was  not  repaid  at  the 
time  agreed  upoA. 


Once  a  mortgage  alway^  a  mortgajge, 
is  a  maxim  of  equity,  to  which 
there  is  no  exception. 

The  right  of  redemption  is  an  in- 
separable incident  of  which  tho 
mortgagor  cannot  deprive  himself, 
even  by  an  express  covenant.  V^an- 
derhaize  v.  Hugucsi,  244 

DESERTION. 
See  Divorce. 

DIVORCE. 

1.  To  establish  a  cose  of  desertion  suf- 
ficient to  authorize  a  divorce,  it 
should  appear  that  the  wife  left 
her  husband  c*f  her  own  accord, 
without  his  coo^ent  and  against 
his  will,  or  that  she  obstinately 
refused  to  return  without  just 
cause  on  the  request  of  her  hujv 
band. 

Desertion  cannot  bo  inferred  from 
the  mere  unaided  fact  that  the 
parties  do  not  live  together.  Jen- 
nings V.  Jennings,  33 

2.  A  divorce  v{ill  not  he  decreed  upon 
proof  that  the  husband  went  away 
and  lived  apart  from  the  wife.  A 
mere  separation  cannot  be  consid- 
ered a  desertion  within  the  mean- 
ing of  the  statute.    Oook  v.  Cctok. 

263 

3.  Divorce  on  ground  of  abandon- 
ment.   Yates  V.  Yates,  280 

4.  A  divorce  cannot  be  had  on  the 

f;round  of  adultery  if  the  husband 
las  been  reconciled  to  his  wife 
after  the  adultery  committed  by 
her,  or  knowingly  retain  her  after 
she  has  committed  adultery.  Margk 
V.  Marsh,  2«1 

5.  A  wife  having  left  her  home  with 
tho  consent  of  her  husband  with 
the  intent  of  spending  the  holidays 
with  her  motlier,  her  subsequent 
change  of  purpose  and  refusal  to 
return  will  not  convert  such  ab- 
sence into  a  wilful  desertion  from 
tho  time  of  leaving  her  homo  with- 
in the  act  relating  to  divorces. 
Conger  v^  Conger,  2vS6 


DOMICIL. 
Fbaotics  9. 


574 


INDEX, 


DOWER. 

1.  In  proceedings  for  dower,  if  the  de- 
fencjaat  deny  tlic  complainant's 
right  to  dower  the  question  must 
be  tried  at  law. 

But  the  court  may  inquire  of  what 
6staU3  the  husband  died  seized,  and 
this  involves  an  inquiry  into  the 
nature  and  character  of  the  hus- 
band's right  to  the  estate. 

A  bill  setting  up  an  equitable  title  to 
the  land  in  tne  widow,  and  pray- 
ing tliat  if  that  claim  shall  fail 
that  dower  may  be  assigned,  is  not 
multifarious. 

An  objection  to  a  bill  on  the  ground 
of  multifariousness,  taken  at  the 
hearing,  is  not  much  favored. 

Where  the  guardian  of  a  female  in- 
fant wrongfully  converUid  the  per- 
sonal estate  in  his  hands  into  lands, 
placing  the  title  in  a  third  person, 
who  afterwards  conveyed  the  same 
to  the  husband  of  the  infant,  upon 
the  death  of  the  husband  the  wi- 
dow cannot  claim  an  equitable 
title  to  such  lands.  RoclcweU  v. 
Morgan,  384 

2.  An  order  for  maintenance  pendente 
lite  will  not  bo  made  in  benalf  of  a 
widow  on  her  bill  for  dower. 

Upon  general  principles  alimony  or 
maintenance  is  not  allowed  except 
as  against  the  husband  himself, 
and  that  only  as  incidental  to  a 
bill  for  divorce  or  other  relief 
against  the  husband.    Ih.  119 

3.  Tlie  wife's  right  of  dower  will  be 
protected  as  against  post  nuptial 
mortgages  not  executed  b}^  her. 
Hay  a  v.  Whiiall,  211 

4.  Agreement  of  widow  in  partition  to 
accept  sum  in  gross  for  her  dower. 
Muljord  v.  2Iierti,  1 

If  she  die  after  sale  and  after  agree- 
ing to  accept  sum  in  gross,  such 
sum  shall  go  to  her  children.      ib. 

EASEMENT. 

Where  the  owner  of  a  spring  lot,  and 
of  a  }>aper  mill  on  another  tract,  by 
an  artificial  arrangement  convevs 
the  water  to  the  mill,  and  then  sells 
the  spring  lot,  the  piirchaser  takes 
it  subject  to  the  burthen. 

The  principle  is,  that  where  the 
owner  ol  two  tenements  sells  one 


of  them,  the  purchaser  takes  the 
tenement,  or  portion  sold,  with  all 
the  benefits  and  burthens  which 
apj)ear  at  the  time  of  the  sale  to 
belong  to  it,  as  between  it  and  the 
property  which  the  vendor  re- 
tains.   iSei/mour  v.  Lewis,  43^ 


EVIDENCE. 

1.  The  law  requires  wills,  both  of  re^il 
and  personal  estate,  to  be  in  writ- 
ing, and  parol  evidence  is  not  ad- 
missible to  add  to,  contradict,  or 
vary  their  contents.  Cleveland  v. 
Havem,  101 

2.  The  testimony  of  a  married  woman 
illegally  elicited  before  a  grand 
jury,  on  a  charge  of  bigamy  against 
her  husband,  is  not  admisaible 
against  her  on  a  question  of  pro- 
perty.    Wd4ion  V.  Ilill,  143 

3.  Can  a  grand  juryman,  being  a  wit- 
ness in  a  suit  respecting  property, 
di.sclose  the  secrets  of  the  grand 
jury  room  ?     Query.  ib. 

4.  An  injunction  of  lunacy  is  not  con- 
clusive evidence  on  the  question 
of  incapacity.  Uxint  v.  Hunt,  161 

5.  Where  a  decree,  by  force  of  the 
statute,  directs  a  conveyance  to  be 
made,  and  the  conveyance  so  made 
varies  from  the  decree,  the  estate 
vesti*  according  to  the  decree.  Price 
V.  SUson,  lt>8 

6.  It  is  not  competent  for  the  purcha- 
ser to  show  by  parol  evidence  that 
the  scrivener  who  drew  the  codicil 
made  a  mistake,  and  that  he  was 
to  have  two-thirds  of  the  lot  be- 
hind barn.  Jones'  Executors  v. 
Jones,  230 

7.  The  lapse  of  twenty  years  without 
payment  of  principal  or  interest  yf 
a  legacy  will  raise  a  presumption 
of    payment.     Hayes   v.    Whitall, 

241 

8.  Parol  evidence  of  the  declarations 
of  the  testator  is  not  admi.'*sible  to 
show  an  intention  to  charge  lega- 
cies upon  the  land.  Mcutsaker  v. 
Massaker,  2t>4 

9.  Evidence  relative  to  matters  not 
stated  in  the  pleading,  nor  fairly 
within  its  general  allegationfi,  i^ 
impertiment,  and  cannot  be  made 
the  foundation  of  a  decree.  Van- 
sewer  V.  Bryan,  434 

10.  Where  proof  is  clear  that  fiital 
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made  transfer  of  a  deed  was  not  to  be 
unless  certain  terms  were  complied 
with,  the  law  puts  the  party  claim- 
ing its  benefit  to  the  proof  of  com- 
pliance.   Black  V.  Shreve,  455 

11.  Parol  evidence  to  defeat  an  instru- 
ment as  a  deed  is  admissible  to 
show  that  when  defendants,  or 
pome  of  them,  signed  the  instru- 
ment, it  was  stated  by  them  to  the 
agent  procuring  tlieir  signatures, 
that  it  should  be  binding  on  them 
only  in  the  event  of  its  execution 
bv  certain  other  persons.  ib. 

12.  The  minutes  of  a  corporation  are 
not  evidence  of  an  agreement  alleg- 
ed to  have  been  ma<ie  by  the  stock- 
lioldors  as  individuals,  and  not  in- 
tended to  bind  the  corporation,  ib. 

13.  If  no  replication  has  been  filed,  the 
facts  stated  in  the  answer  must  be 
taken  as  true  on  the  hearing.  Oas- 
kill  v.  i^ine,  130 

14.  A  codicil  cannot  be  altered  by  pa- 
rol evidence  of  a  mistake  of  the 
scrivener.  Jones*  Executors  v.  Jones, 

237 
.1').  The  lapse  of  twenty  years  without 
payment  of  principal  or  interest 
of  a  legacy  will  raise  a  presump- 
tion of  payment,  but  such  pre- 
sumption may  be  overcome  by 
evidence.  Hai/es  v.  Whitall,  241 
Parol  evidence  is  admissible  in  equi- 
ty to  show  that  a  deed  absolute 
on  its  face  was  intended  as  a  mort- 
gage, and  that  the  defeasance  was 
omitted  by  fraud,  surprise,  or  mis- 
take.   Lokerson  v.  StiUweU^       357 

KXECUTOR  AND  ADMINISTRA- 
TOR. 

1.  Amount  of  commissions  to  be  al- 
lowed. Holcombe  Y .  HolcombCj  415 

2.  In  case  the  Will  directs  the  execu- 
tors to  invest  the  residue  of  the 
personal  estate,  and  the  interest  to 
accrue  therCon  "  in  jgood  produc- 
tive real  estate  at  their  discretion," 
and  one  of  the  executors,  having 
funds  in  his  hands,  is  prevented 
by  the  misconduct  of  his  coexecu- 
tors  from  making  the  investment 
directed  by  the  will,  it  is  his  duty 
to  guard  the  estate  from  loss  by 
applying,  within  a  reasonable 
time,  to  the  proper  court  for  in- 
structions.   Ib.  4l3 

3.  The  law  is  t^ell  settled  in  this  statei 


that  when  executors  jointly  settle 
their  final  account  they  are  jointly 
liable  for  the  balance  so  ascer- 
tained. 

In  such  case  the  parties  interested 
may  rely  on  the  settlement,  and 
are  not  driven  to  a  discovery  in 
whose  hands  the  funds  are  or  in 
what  proportion  the  executors  aro 
liable. 

If  a  trustee,  by  his  own  negligence, 
suffers  his  cotrustee  to  receive  and 
waste  the  trust  fund,  when  he  had 
the  means  of  preventing  such  re- 
ceipt and  waste  by  the  exercise  of 
reasonable  care  and  diligence,  he 
will  in  such  case  be  held  personal- 
ly responsible  for  the  loss.  Laroc 
V.  Douglass,  308 

4.  Where  the  nec^sity  for  filing  the  bill 
was  occasioned  by  the  misconduct 
of  the  defendants  as  executors,  in 
omitting  to  inventory  and  in  refus- 
ing to  account  for  moneys  which 
were  due  the  estate,  no  costs  will 
be  allowed  them  out  of  the  Cf^tate. 
Jhjst  V.  Stevens,  2U3 

5.  The  rule  is  inflexible,  that  a  sale 
made  by  an  administrator,  or  any 
other  acting  in  a  fiduciary  capaci- 
ty, to  himself  or  for  his  benefit, 
will  be  held  void  at  the  instance 
of  the  party  prejudiced. 

The  remedy  in  equity  is  to  set  aside 
the  sale  on  equitable  terms,  and 
to  treat  the  administrator  as  a 
trustee  for  the  parties  in  interest. 
Houston  v.  Oassedy,  228 

See  Smith  v.  Smith,  164 


FEIGNED  ISSUE. 


See  Peactice  37. 


FEME  COVERT. 

1.  Liabilities  voluntarily  incurred  by 
a  married  woman  will  be  charged 
upon  her  separate  estate,  but  she 
cannot  by  her  contract  make  her- 
self personally  liable. 

The  act  of  1857,  which  provides  that 
a  fem^  covert  may  covenant  as  to 
the  title  of  her  lands,  affords  the 
strongest  legislative  construction 
that  tne  act  of  1852  does  not  by 
necessary  implication  confer  upon 
her  the  right  to  dispoM  of  her  real 
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estate,  or  to  make  contractfl  in  re- 
gard to  it. 

A  contract  entered  into  by  a  married 
woman  for  the  sale  of  her  estate 
cannot  be  enforced. 

But  equity  will  charge  her  separate 
property  with  the  repayment  of 
money  advanced  to  the  wife,  at  her 
instance  and  for  her  benefit,  or  on 
account  of  her  estate.  FcfUz  v.  Si- 
moufon,  2'S2 

2.  To  entitle  a  party  who  pays  the 
debt  of  another  to  the  rights  of  the 
creditor  by  subrogation,  the  debt 
inu.st  be  paid  at  the  instance  of 
the  debtor,  or  the  person  paying  it 
must  be  liable  as  surety  or  other- 
wise for  its  payment. 

Where  the  title  to  land  is  in  a  mar- 
ried woman  as  her  separate  pro- 
perty, she  and  her  husoand  living 
separate,  and  money  is  paid  and 
advanced  at  her  instance  and  for 
lier  benefit,  a  mortgage  executed 
by  her  alone  to  secure  such  ad- 
vances will  be  a  valid  and  ec^uit- 
ablc  lien  on  such  property.  WtUon 
V.  Brown,  277 

3.  At  common  law,  the  husband  is  en- 
titled not  only  to  all  the  personal 
property  which  the  wife  owns  at 
the  time  of  her  marriage,  but  to 
all  that  she  acquires  by  her  skill 
or  labor  during  the  coverture. 

Though  a  gift  from  the  husband  to 
the  wife  is  void  at  law,  it  will  be 
protected  in  equity  as  against  the 
liu.^band,  and  if  made  by  virtue 
of  an  ante-nuptial  agreement,  as 
against  his  creditors  also. 

A  married  woman  purchasing  land 
with  the  knowledge  and  approval 
of  her  husband,  the  title  being 
taken  in  the  name  of  the  husband, 
and  he  executing  a  mortgage  there- 
on for  the  cost  of  a  dwelling  sub- 
sequently erected,  trill  acquire  nd 
equitable  title  to  the  premises,  as 
against  the  husband's  creditors,  on 
the  ground  that  she  mainly  con- 
tributed to  paying  oflf  the  mort- 
gage from  the  avails  of  her  labor 
during  coverture.  iSkilltmiJi  v. 
i^killman,  403 

4.  The  mother  is  entitled  to  the  custo- 
dy of  her  children  who  are  under 
the  ag^  of  seven.  Bennet  v^  Bcnnct, 

114 

6.  Separate  property  of  feme — when 

chargeable.    WxUon  v.  Browrii  277 


•     FRAUD. 

A  creditor,  having  ezhatipted  his  rem- 
edy by  execution  at  law,  has  a 
right  to  come  into  a  court  of  equity 
to  set  aside  a  conveyance  alleged 
to  have  been  fraudulently  made  dv 
his  debtor.    Brown  v.  FulUr,    271 

Deed  obtained  by  undue  influence. 
J/uni  v.  Ilurvt^  lUl 


GUARblANSHir. 
See  Feme  Coveet  4. 

HUSBAND  AND  WIFE. 

Set  Baron  akd  Feme. 
Feme  Covert. 

INFANT. 
See  Feme  Covert  4. 

INJUNCTION. 

1;  An  injunction  staying  proceedings 
ih  ejectment  was  granted  on  a  bill 
setting  up  loss  of  title  deed?.  The 
answer  denied  fully  all  knowledge 
of  deeds  alleged  to  have  been  Iwt. 

Held,  that  injunction  should  be  die- 
solved. 

A  mere  formal  or  technical  d«»nial  of 
the  charges  of  the  bill  is  nut,  as 
of  course,  sufficient  to  di.<^olve  an 
injunction. 

The  staleness  of  the  defendants 
claim,  which  he  was  enforcing  at 
law,  affords  no  ground  for  con- 
tinuing an  injunction  against  hiia. 
It  is  the  claim  of  the  complainant 
to  which  the  equitable  defence  of 
a  stale  claim  is  applicable.  Hor- 
nier v.  Jobs,  19 

2.  When  a  bridge  company,  fretting 
up  an  exclusive  right  within  cer- 
tain limitfi,  asks  an  injunction  to 
prohibit  the  building  a  brid^ 
within  such  limits,  a  court  of  equi- 
ty Will  not  lend  its  assistance  when 
it  appears  from  the  answer  thai 
tne  oridge  of  the  complainants  has 
teen  so  far  appropriated  to  the 
uses  of  a  railroad  as  to  render  it 
inconvenient   and  dangerouB   for 
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ordinary  travel.  Trenton  Bridge 
V.  City  Bridge,  46 

3.  In  cases  of  public  nuisance,  a  bill  in 
equity  asking  relief  by  way  of  pre- 
vention can  be  maintained  by  a 
private  person  only  on  the  ground 
of  apprehended  special  damage  pe- 
culiar to  himself,  and  distinct  from 
that  done  to  the  public  at  large. 

A  statute  of  this  state  authorized  the 
freeholders  of  the  county  of  Mon- 
mouth to  erect  a  bridge  over  the 
Navesink  river,  "beginning  at  or 
near  the  house  of  Samuel  Hubbard, 
es(j.,  commonly  called  Smock's 
i)0int,  or  near  the  house  of  Joseph 
Van  Schoick,  or  from  Joseph 
Smith's  point  to  the  opposite 
shore."  On  3d  January,  182G,  the 
freeholders  selected  the  site  for  the 
bridge,  and  upon  which  it  was  ac- 
cordingly erected.  A  railroad  had 
been  recently  constructed  intersect- 
ing the  roa«i  near  the  bridge  at  the 
south  side  of  the  river,  rendering 
the  use  of  the  road  at  that  termi- 
nus dangerous.  To  avoid  this  in- 
convenience, it  was  no\V  proposed, 
in  erecting  a  new  bridge,  to  locate 
its  southern  terminus  at  a  point 
about  one  hundred  yards  west  of 
its  original  site.  The  complainant 
was  the  owner  of  about  twenty- 
five  acres  of  land,  near  the  termi- 
nation of  the  existing  bridge, 
bounding  on  the  public  road  lead- 
ing from  the  bridge,  of  a  valuable 
wharf  upon  the  river,  a  boarding 
Jiouse,  and  other  valuable  improve- 
ments, situate  upon  streets  con- 
nected with  the  road  leading  to 
the  bridge,  to  all  of  which  it  anord- 
ed  the  most  convenient  access. 

Meld— iBt.  That  the  right  to  erect 
bridges  over  navigable  rivers  does 
not  reside  in  the  chosen  freehold- 
ers by  virtue  of  their  general 
powers,  but  must  be  derived  from 
special  power  conferred  by  the  le- 
gislature. 

2d.  That  by  the  above  act,  the  poWer 
of  locating  the  bridge  within  cer- 
tain limits  was  given  to  the  discre- 
tion of  the  freeholders;  but  that 
having  exercised  that  discretion, 
and  tne  selection  having  been 
made,  their  power  Was  exhausted. 

3d.  That  in  this  case  the  freeholders 
had  not  the  poWer  materially  to 
alter  either  terminos  of  the  bridge. 

Vol.  II.  8 


4th .  That  the  inj  nry  sustained  by  the 
complainant  was  in  no  sense  pecu- 
liar to  himself,  and  on  this  account 
his  bill  could  not  be  sustained. 

5th.  That  although  the  new  bridge 
was  technically  a  nuisance,  yet  as 
it  was  being  built  in  good  faitn  and 
for  the  puolic  benent,  a  court  of 
equity  would  not  restrain  its  erec- 
tion, even  on  an  information  by 
the  attorney  general  in  behalf  of 
the  public.  Allen  v«  Board  of 
Chosen  freeholders,  6? 

4.  The  complainants  were  the  undis- 
puted owners  of  all  the  franklinite 
and  iron  ores  upon  a  certain  tract, 
when  they  were  found  separate 
from  the  zinc,  and  they  claimed  to 
own  all  the  franklinite  and  iron 
ores,  whether  they  existed  separate 
from  tlir  zinc  or  not.  The  defend- 
ant's Were  the  undisputed  owners  of 
all  the  ^inc  and  other  ores  on  same 
premisGj*,  except  franklinite  and 
iron  ores,  and  tliey  claimed  to  own 
the  franklinite  and  iron  ores  when 
they  did  not  exist  separate  and 
distinct  from  zinc  ores.  Upon  bill 
filed  an  injunction  had  been  al- 
lowed restraining  the  defendants 
from  mining,  carrying  away,  or 
using  any  franklinite  or  iron  ore. 
It  appeared  that  the  ores  or  mine- 
rals were  found  combined  in  such 
varied  proportions  as  to  render  it 
often  aifflcult  to  decide  which 
metal  preponderated  in  quantity 
or  value  in  a  given  specimen,  and 
to  render  it  difficult,  if  not  impos- 
sible, to  mine  either  ore  Without 
at  the  same  time  taking  the  other. 
Upon  motion  being  made  tQ  dis' 
solve  the  injunction,  on  theground 
that  the  whole  equity  of  the  bill 
was  denied  by  the  ansWer,  held-* 

1.  That  the  dispute  Was  not  about 
facts,  but  Was  a  question  of  legal 
construction  arid  the  proper  inter' 
pretation  of  the  grants  of  the  min- 
ing righta. 

2.  That  the  matters  in  controversy 
were  dot  of  such  a  nature  that 
they  could  be  met  and  denied  by 
the  answer,  so  as  to  entitle  the  de- 
fendants to  a  dissolution  of  the  in- 
junction as  a  matter  of  coarse. 
Boston  Pranhlinite  Co.  v.  New  Jer- 
sey Zinc  Company,  216 

5.  A  nice  or  doubtful  Question  of  law 
will  not  be  decidea  on  a  motion 
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to  dissolve  an  injunction,  bat  will 
be  reserved  for  the  final  hearing. 

An  injunction  restraining  interter- 
ence  with  the  complainant  in  the 
exercise  of  his  rignts  as  a  partnpr 
of  the  defendants  will  be  dissolved 
on  the  clear  averment  in  the  an- 
swer, that  the  partnership  was  dis- 
solved by  mutual  consent. 

Can  a  corporation  enter  into  a  copart- 
nership? Query.  Van  Kurcn  v. 
Trenton  X.  Cb..  302 

6.  A  court  of  equity  will  grant  an  in- 
junction to  restrain  a  public  nui- 
sance at  the  instance  of  a  party 
who  sustains  a  special  injur)\ 

But  a  mere  diminution  of  the  value 
of  the  property  of  the  party  com- 
plaining by  the  nuisance,  without 
irreparable  mischief,  will  not  fur- 
nish any  foundation  for  equitable 
relief. 

The  location  of  a  railroad  through  a 
public  street  in  a  line  not  war- 
ranted by  law,  will  not  be  en- 
joined at  the  instance  of  the  owner 
of  an  unimproved  building  lot  suf- 
fering no  present  detriment.  Za- 
brifhe  v.  Jersei/  City  Railroad 
Company,  314 

7.  In  case  of  a  bill  for  specific  perform- 
ance of  an  agreement  for  the  sale 
of  land,  containing  averments  of  a 
parol  enlargement  of  the  time  of 
payment,  possession,  and  the  erec- 
tion of  permanent  improvements, 
the  injunction  will  be  dissolved 
upon  the  filing  of  an  answer  deny- 
ing those  averments. 

It  is  not  necessary  that  affidavits  an- 
nexed to  answers  should  be  taken 
upon  notice,  or  that  copies  should 
be  served  on  the  adverse  party. 

Where  a  motion  is  made  to  dissolve 
an  injunction  upon  the  answer, 
affidavits  annexed  to  the  answer 
can  only  be  read  in  reply  to  affi- 
davits annexed  to  the  bill.  GarxM 
V.  Gariss,  320 

8.  A  court  of  equity  will  rarely  inter- 
pose by  injunction  to  restrain  the 
workine  of  mines  until  the  right 
is  established  at  law.  Neva  Jeney 
Zinc  Co.  V.  New  Jersey  Franklin  ite 
Company,  322 

9.  Where  tne  ends  of  justice  require  it, 
the  injunction  will  be  continued  to 
the  hearing.    Stotesbury^,    Vail, 

390 

10.  To  effect  a  regnlar  service  of  an  in- 


junction, the  writ  itself,  ntfder  ttfl 
seal  of  the  court,  must  be  shown  to 
the  party  against  whom  it  issues, 
and  a  true  copy  thereof  delivered 
to  him. 

Personal  service  will  be  dispensed 
with  where  the  party  is  out  of  Uie 
state  or  cannot  be  found. 

The  modern  practice  is  for  the  court, 
by  special  order,  to  dispense  with 
personal  service  where  tne  defend- 
ant avoids  the  service  of  the  writ, 
or  other  circumstances  render  such 
order  necessary  or  proper. 

Tlie  court  will  punisn  the  violation 
of  its  order  for  the  injunction 
though  the  writ  be  not  served,  if 
it  appear  that  the  defendant  knew 
of  its  existence. 

Where  the  defendant  and  his  wife 
were  nonresidents,  and  the  injunc- 
tion was  served  out  of  the  state  on 
the  husband,  and  proof  was  made 
that  the  wife  could  not  be  found, 
an  order  was  made  that  such  ser- 
vice should  be  deemed  valid,  and 
directing  a  copy  of  such  order  to 
be  served  at  the  dwelling  house  of 
the  defendants.  JIaring  v.  Kauf- 
man, 3i)7 
11.  Equity  will  not  interfere  by  in- 
junction to  redress  public  nuisances 
where  the  object  scnight  can  be  at- 
tained in  the  ordinary  tribunals. 
Jersey  City  v.  Hudson  City,       420 


INTEREST. 

Decrees  bear  six  per  cent,  interest  in 
all  cases.     Wilson  v.  Marsh,     28^ 


JUDGMENT. 

A  judgment  without  the  issuing  of  an 
execution  operates  as  a  lien  from 
the  time  of  its  entry  on  the  lands 
of  the  defendant,  and  a  subsequent 
conveyance  or  mortgage  executed 
by  the  defendant  will  not  defeat 
such  lien.    Vanseiver  v.  Bryan,  431 

JURISDICTION. 

W*here  it  appears  that  by  the  judg- 
ment of  a  court  in  another  state, 
between  the  same  parties,  all  the 
material  matters  of  equity  relied 
upon  by  the  complainant  in  his 
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suit  in  this  court  ar^  adjudicated  '     estate  is  entitled  to  the  poaseesion 
and  settled,  the  bill  of  complaint  j      thereof. 

will  be  dismissed.  This  principle  is  applicable  where  a 

A  court  of  equity  will  not  permit  a  I     sum  of  money  is  chareed  on  land 
party,  who  has  had  his  nchts  ful- 1      in  which  the  testator  nad  only  a 
ly  investigated  and  decidod  in  a  i      reversion, 
court  of  equity  in  another  state,  •  Th5  lapse  of  twenty  years  without 


to  avoid  a  final  decision  in  that 
tribunal,  and  to  raise  for  reinves-  l 
tig«ition  the  same  questions  on  tlie  I 
sam«.*   facts.     Brown  v.  Lexington 
and  D.  Riilroad  Co.,  191 


LEGACY. 

1.  When  Ipgaoies  are  directed  to  be 
paid  out  of  the  e»tatc  oftlie  testator, 
the  real  estate  is  charged  with  the  • 
legjicies.  i 

So  wln'U  the  lands  are  dovised  to 
the  executors,  who  are  directed  to 
pay  the  legacies. 

Th»?  general  rule,  that  a  legacy  bears 
interest  from  the  time  it  is  paya- 
ble, admits  of  an  exception  whore 
a  legacy  given  by  a  j)arent  to  a 
minor  child  is  mailti  payable  al  a 
future  day,  and  no  provision  is 
made  for  the  support  of  the  legatee 
in  the  meantimu. 

Interest  not  allowed  under  the  lan- 
guiige  of  the  will  in  question  and 
tlie  circumstances  of  the  case.  Cox 
etutv.  CurkcnMl,  138 

2.  A  testator  devised  as  follows,  viz. 
"Item.  I  give  and  be(jueatli  to 
m^'  belovea  wife  the  use  and  ben- 
etit  of  my  home  farm  on  which  I 
now  live  as  long  as  she  remains  my 
widow.  At  her  murriage  or  de- 
cease. I  will  that  the  aforesaid  farm 
bo  sold  at  one  or  two  years'  credit. 
Item.    I  give  and  bequeath  also  to 

beloved  wife  Mary  five  hun- 


payment  or  allowance  of  principal 
or  interest  of  a  legacy  will  raise 
a  presumption  of  payment,  but 
such  presumption  may  be  over- 
come bv  evidence. 
The  wife  s  right  of  dower  will  be 
protected  as  against  post  nuptial 
mortgages  not  executed  by  her. 
J£at/€i  and  Wife  v.  Whitall,       241 

See  Wills. 


LIMITATION. 

The  stalen&ss  of  the  dffendant*8 
claim,  which  he  was  enforcing  at 
law,  atfords  no  ground  for  con- 
tinuing an  injunction  against  him. 
It  is  the  claim  of  the  complainant 
to  which  the  equitable  defence  of 
a  stale  claim  is  applicable.  Hor- 
ner V.  Jobs,  19 

The  lapse  of  twenty^  years  without 
payment  of  principal  or  interest 
of  a  legacy  will  raise  a  presump- 
tion of  payment.  Haues  v.  Whit- 
alt,  '  211 


LIS  PENDENS. 

A  person  purchasing  pendenU  lite 
is  subject  to  all  the  equities  of  the 
person  under  whom  ho  claims. 
McFhcraon  v.  Houicl,  299 


my   beloved  wite         ^ 

dred  dollars  of  the  money  arising  LUNACY, 

out  of  the  sale  of  said  farm."  By  ', 
a  subsequent  clause,  the  testator  !  1.  An  inquisition  of  lunacy  is  not  con- 
gave  as  follows :  "  Item.  I  give  ',  elusive  evidence  on  the  question  of 
and  bequeath  to  my  beloved  wife       incapacity. 

Mary  one  hundred  dollars  out  of  The  evidence  in  this  case  held  to 
the  personal  estate." 


Held,  that  the  beouest  of  five  hun- 
dred dollars  to  tne  wife  was  vested 
at  death  of  testator,  and   at  her  ', 


establish  the  fact,  that  tlie  grantee 
was  incapable,  from  mental  inca- 
pacity, to  make  the  deed  in  ques- 
tion, 
death  pa-ssed  to  her  personal  rep- 1  Held,    also,    that   the    conveyance 
reseutatives.     Owen  v.  Owen,    Im  •     would  have  been  set  aside  on  the 
3.  When  an  annuity  lscharge<lon  r^al       further  ground  of  undue  influence 
estate  the  rule  is,  that  it  does  not       exercised  by  the  grantee  and  his 
commence  until  the  devieee  of  such  .     family  over  the  grantor,  a  ma^  of 
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weak  mind,  the  consideration  of 
the  deed  also  being  inadequate. 
Munt  V.  Munt,  101 


MARRIED  WOMEN. 

See  Feme  Covert. 
Babon  and  Feme. 


MECHANICS'  LIEN. 

Ji  mechanic's  lien  under  the  statute 
takes  priority  upon  the  building 
over  a  prior  mortgage  upon  the 
land. 

Jut  the  supplement  of  IGth  March, 
1859,  which  creates  a  lien  for  re- 
pairs, makes  it  subject  to  any  mort- 
gage prior  to  the  filing  of  the  lien. 

In  this  case  the  premises  ordered  to 
be  sold  entire,  and  relative  value 
of  building  and  land  ascertained. 
.Newark  Lixae  Qnd  Cement  Co.  v. 
ilorriion^  133 


MINES. 
See  Deed  5. 

MISTAKE. 

1.  Where  a  mistake  has  occurred  in 
the  stvU  of  lands,  there  is  no  doubt 
of  the  power  of  a  court  of  equity 
to  reform  the  conveyance. 

But  when  a  deed  is  Srawn  strictly 
in  accordance  with  the  intention 
of  the  parties,  although  from  a 
mistake  in  judgment  it  will  not 
effect  the  end  in  view,  there  is  no 
case  presented  for  the  interference 
of  the  court.  Dwrant  v.  ^acot,  301 

mortgage:, 

1.  In  a  case  of  several  mortgages  to  a 
large  amount  which  were  undis- 
puted, and  of  subsequent  judg- 
ments, some  of  which  were  in  con- 
troversy, the  court  will  not,  oi^  the 
application  of  the  mortgagor^  stay 
proceedings  on  the  execution  un- 
der the  decree  of  foreclosure ;  but 
will  order  the  surplus  money  to  be 
brought  iqtQ  go.i\rt  to  £^bi4o  the  re- 


sult of  the  contest  touching  the 
judgments.  Schenck  v.  Qmorer,  31 

2.  Where  one  purchases  land,  and  as- 
sumes in  his  deed  to  pay  off  a  bond 
and  mortgage  of  his  grantor,  to 
which  such  land  is  subject,  he 
thereby  becomes  a  surety  in  re- 
spect to  the  mortgage  debt. 

This  obligation  of  the  j)urchas(-r  to 
pay  the  debt  enures  in  equity  to 
the  benefit  of  the  mortgagee,  and 
he  may  enforce  it  against  the  i»nr- 
chaser  to  the  extent  of  the  ae£- 
ciency  in  a  bill  to  foreclose.  A7a;>- 
worth  v.  Dre^jiUr,  02 

3.  The  trustees  of  a  religious,  literary, 
or  other  benevolent  a.«*sociation, 
irrespective  of  any  special  power 
conferred  by  their  ciiariers,  can- 
not ]mrcha«e  and  hold  real  estate 
under  trusts  of  their  own  creation 
which  shall  protect  their  profK-rty 
from  the  reach  of  their  creditors. 

Where  property  is  givni  to  a  cori'O- 
poration  in  trust  for  a  charitaole 
use  the  trust  is  the  creature  of  the 
donor,  and  he  may  impose  upon  it 
such  character,  conaitions.  and 
qualifications  as  he  may  see  fit. 

But  the  case  is  widely  different  where 
a  corporation  attempts,  by  means 
of  its  own  devising,  nowever  hon- 
est and  well  intentioned,  to  place 
ita  own  property  beyond  the  reach 
of  its  creditors. 

The  premises  in  (question,  and  upon 
which  the  defendants  had  erected 
a  house  of  worship,  were  conveyed 
to  them  for  the  consideration  of 
one  thousand  dollars.  The  deed 
was  an  absolute  conveyance  i^  fee 
upon  certt^in  trusts  that  the  pro- 
perty should  be  held  ^  «  Luthe- 
ran church  for  ever,  Ac,  and  con- 
tained £v  clause  that  the  grant«e 
should  not  by  deed  alienate,  dis* 
pose  of,  OT  otherwise  charso  or  en- 
cumber sjkid  property,  Ac.  Tb* 
corporation  executed 'a  mortgage 
to  secure  fv  legitimate  debt. 

Held,  that  the  corporation  bad  the 
legal  title  to  the  land,  and  the 
power  at  law  of  executing  the 
mortgi^ge,  and  thj^t  there  was  no 
equity  m  refusing  to  enforce  the 
mortgi^e  for  the  payment  of  an 
honest  debt  of  the  corporation 
under  color  of  protecting  a  charit- 
able use.  Magie  v.  German  f!ran- 
^^ical  JJlutch  Church,  11 


INDEX. 


5»1 


4.  Aftef  the  testimony  has  been  closed, 
and  the  caase  regularly  set  down 
for  final  hearing,  the  court  will 
not  permit  a  supplementary  an- 
swer to  be  put  in,  unless  the  delay 
is  satisfactorily  accounted  for. 

It  should  appear  that  the  matter  of 
the  supplementary  answer  is  new, 
or  a  suracient  reason  given  for  not 
having  it  in  the  original  answer. 

The  mortgage  sought  to  be  foreclosed 
was  civon  to  secure  part  of  the 
consideration  on  the  purchase  of 
the  mortgaged  premises.  The  title 
to  a  part  of  tne  premises  failed. 
The  complainants  were  not  the 
vendors  of  the  premises  nor  the 
original  mortgagees.  They  held 
the  mortgage  bv  assignment,  exe- 
cuted prior  to  the  sale  of  the  pre- 
mises Dv  the  original  mortgagor 
to  the  defendant.  Under  the.se  cir- 
cumstances, the  fact  that  the  title 
made  by  the  mortgagor  to  the  de- 
fendant, the  present  owner,  was 
defective,  can  in  no  wise  affect  the 
rights  of  a  bona  fide  mortgagee 
under  a  mortgage  executed  prior 
to  the  conveyance.  Smallwood  v. 
Lewin,  123 

5.  A  mechanic's  lien  under  the  statute 
takes  priority  upon  the  building 
over  a  prior  mortgage  upon  the 
land. 

But  the  supplement  of  16th  March, 
185y,  which  creates  a  lien  lor  re- 
pairs, makes  it  subject  to  any  mort- 
gage prior  to  the  filing  of  tne  lien. 

In  this  case  the  premises  ordered  to 
be  sold  entire,  and  relative  value 
of  buildin;^  and  land  ascertained. 
Newark  XAmc  and  Cement  Co.  v. 
Morrison,  133 

6.  After  sale  on  foreclosure  the  court 
will  compel  the  mortgagor,  or  any 
person  wno  has  come  in  possession 
under  him  pending  the  suit,  or 
whose  title  is  not  superior  to  his, 
to  deliver  up  the  possession  of  the 
premises,  and  will  not  drive  the 
purchaser  to  an  action  of  eject- 
ment. 

And  this  assistance  will  be  extended 
to  a  stranger  to  the  record  pur- 
chasing at  such  sale  as  well  as  to 
the  mortgagee. 

The  mode  of  proceeding  has  been  as 
follows,  viz.  1,  a  demand  of  posses- 
sion by  the  purchaser  of  the  tenant 
in  possession  accompanied  by  aa| 
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exhibit  of  the  deed  from  the  sheriff 
or  master ;  2,  order  to  deliver  pos- 
session; 3,  injunction;  and  4,  writ 
of  assistance. 
The  exercise  of  the  power  rests  in  the 
sound  discretion  of  the  court.  It 
will  never  be  exercised  in  a  case 
of  doubt,  nor  under  color  of  its 
exercise  will  a  question  of  legal 
title  be  tried  or  aecided.  Schenck 
v.  Conover,  220 

7.  A  deed  of  conveyance,  absolute  in 
its  terms,  given  to  secure  a  loan  of 
money  is  a  mortgage,  and  the 
right  of  redemption  exists  although 
the  money  was  not  repaid  at  the 
time  agreed  upon. 

Once  a  mortgage  always  a  mortgage, 
is  a  maxim  of  equity,  to  which 
there  is  no  exception. 

The  right  of  redemption  is  an  in- 
separable incident  of  which  the 
mortgagor  cannot  deprive  himself, 
even  by  an  express  covenant.  Van- 
derhaize  v.  Jluguea,  244 

8.  A  mortgagee  is  a  purchaser  of  the 
mortgaged  premises  within  the 
intent  of  the  statute  of  frauds. 

A.  and  B.  jointly  executed  a  mort- 
gage to  secure  $5000  upon  land  of 
which  they  were  equally  seized  as 
tenants  in  common.  A.,  by  an 
arrangement  with  B.,  received  only 
$1000  of  the  mortgage  money.  B. 
afterwards  executed  a  second  mort- 
gage to  another  party  on  his  moiety 
of  said  lands  and  on  another  Lot 
owned  by  him  in  severalty.  Both 
mortgages  have  been  duly  record- 
ed. Seld,  that  as  against  such 
second  mortgagee,  the  first  mort- 
gage was  a  lien  equally  on  the 
shares  of  A.  and  B.  in  tne  premi- 
ses.    LavaletU  v.  Thompson,    274 

9.  A  mortgagor  coaveying  the  premi- 
ses procured  and  delivetired  ta  the 
vendee  a  receipt  from  the  mortga- 
gee showing  that  the  interest  on 
the  nvortgage  was  paid  to  time  of 
sale.  The  vendee  afterwards  sold 
the  premises,  stating  that  the  in- 
terest was  paid  as  above,  but  sub- 
sequently redelivered  the  receipt 
to  nis  vendor,  who  gave  it  up  to 
the  mortgagee,  ^e/a^  that  the  in- 
terest could  not  be  recovered 
a^inst  the  second  vendee  on  a 
foreclosure  of  the  mortgage.  Moore 
v.  Vail  2116 

10.  A  person  purchasing  |>e7K2en(«  liU 
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is  subject  to  all  the  equities  of  the 
person  under  whom  he  claims. 
In  a  foreclosure  suit  the  costs  incur- 
red by  the  complainant  in  resist- 
ing a  motion  on  the  part  of  the 
mortgagor  to  sot  aside  the  execu- 
tion will  be  ordered  paid  out  of  the 
surplus  money  in  preference  to  the 
claim  of  a  purchaser  of  the  mort- 
gaged premises,  who  takes  title 
from  the  mortgagor  after  the  de- 
cree, and  before  the  motion  to  set 
aside  execution.  McPherson  v. 
Housel,  299 

11.  To  constitute  a  mortgage,  the  con- 
veyance must  be  originally  intend- 
ed between  the  parties  as  a  security 
for  money  or  as  an  encumbrance 
merely. 

Parol  evidence  is  admissible  in  equi- 
ty to  show  that  a  deed  absolute 
on  its  face  was  intended  as  a  mort- 
gage, and  that  the  defeasance  was 
omitted  by  fraud,  surprise,  or  mis- 
take.   LpkcvionvMillwtll       357 

12.  A  chattel  mortgage  is  a  valid  con- 
tract under  the  laws  of  this  state, 
and  the  rights  of  the  parties  under 
it  will  be  protected  and  enforced 
at  law  and  in  eauity. 

The  interest  of  the  mortga^gee  in 
personal  property,  where  the  pos- 
session remains  with  the  mortga- 
gor and  before  condition  broken, 
cannot  be  taken  in  execution  as 
the  property  of  the  mortgagee. 

After  forfeiture  the  mortgagee,  even 
without  foreclosure,  may»  upon 
due  notice,  sell  and  transfer  the 
absolute  right  to  the  chattels. 

Actual  possession  of  the  chattel  is 
not  essential  to  8up|)ort  his  title. 

Equity  will  not  permit  the  mort^a- 
Bor  to  sell  the  chattels  to  which 
the  mortgagee  has  the  legal  title 
and  the  right  of  immediate  pos- 
session, ana  to  place  then^  beyond 
the  reach  of  the  mortgagee  and 
the  control  of  the  court.  Chap- 
man V.  Hunt^  370 

13.  Where  two  lots  are  mortgaged  to 
secure  the  same  debt,  and  one  of 
them  is  subsequently  sold  and  con- 
veyed by  the  mortgagor,  the  other 
lot  is  primarily  liable  under  the 
mortgage. 

A  release  subsequently  given  by  the 
mortgagee  to  the  morteagor  upon 
the  remaining  unsold  lot,  without 
the  assent  of  the  purchaser  of  the 


lot  sold,  will  not  prejudice  the 
rights  of  the  purchaser. 

If  the  lot  released  is  sufficient  to  sat- 
isfy the  entire  debt,  the  mortgagee 
cannot  resort  to  the  lot  first  sold ; 
but  if  sufficient  to  satisfy  onlv  a 
part  of  the  debt,  such  first  sold  lot, 
in  the  hands  of  the  purchaser, 
will  be  answerable  for  llie  deti- 
ciency. 

Reference  ordered  to  ascertain  the 
amount  due  on  the  mortgage  and 
the  value  of  the  premises  released. 
Gaakdl  \\  Sim,  4CH} 

14,  Where  a  deed  of  conveyance,  ab- 
solute in  its  form,  was  made,  and 
the  grantee  executed  a  covenant, 
bearinc  even  date,  to  reconvey 
upon  the  payment  of  a  certain  sum 
within  a  specified  period,  and  it 
appeared  that  the  deed  was  intend- 
ea  as  a  mortgage  to  secure  certain 
loans,  held^'— 

1«  That  the  grantor  was  entitled  to 
redeem^ 

2^  That  the  grantee  of  the  premises 
should  account  for  the  rents. 

3.  That  credit  should  be  given  to  the 
grantee  for  necessary  repairs,  costs 
of  insurance,  and  lasting  improve- 
ments, but  no  allowance  for  rent- 
ing or  taking  care  of  premisfv. 
Vanderhaizif  Vs  MugucM^  410 


MULTIFARIOUSNESS. 
Bee  PuBADisro  3. 

NEWARK. 

1.  The  charter  of  the  defendants  con- 
tained the  following  clause:  "the 
president  and  directors  of  said  com- 
pany be  and  they  are  hereby  au- 
thorized and  invested  with  all  the 
rights  and  powers  necessary  and 
expedient  to  survey,  lay  out,  and 
construct  a  railroad  from  some  suit- 
able point  in  the  township  of  Or- 
ange, in  the  county  of  R«sex,  to 
some  suitable  point  in  (.)ran^f 
street,  or  sonic  street  north  of  said 
street,  or  south  of  Market  street, 
in  the  city  of  Newark." 

Held^  that  this  enactment  relates  not 
to  the  nmie,  but  to  the  lermination 
of  the  road,  and  that  thereby  the 
road  of  the  company  was  not  ex- 
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eluded  from  being  located  in  or 
through  Market  street.  McFarland 
V.  Tiu  Oranqt  and  Newark  Horse 
Car  Railroad  Company,  17 


NUISANCE. 
1.  See  Ikjcnctios  3. 

2.  A  court  of  equity  will  grant  an 
injunction  to  restrain  a  public 
nuisance  at  the  instance  of  a  party 
who  sustains  a  special  injurv. 
Zabriskie  v.  Jersey  CUy  and  B.  ll. 
i?.,  314 

3.  But  a  mere  diminution  of  the  value 
of  the  property  of  the  party  com- 
plaining by  the  nuisance,  without 
irreparable  mischief,  will  not  fur- 
nish any  foundation  for  equitable 
relief.  ib. 

4.  The  location  of  a  railroad  through 
a  public  street  in  a  line  not  war- 
ranted by  law,  will  not  be  en- 
joined at  the  instance  of  the  owner 
of  an  unimproved  building  lot  suf- 
fering no  preHent  detriment.       ib. 


PARTIES. 

1.  On  bills  to  restrain  the  execntion 
of  process  or  the  performance  of 
official  acts  the  sheriff  is  made  a 
part^r,  as  the  design  of  the  injunc- 
tion is  to  restrain  him  from  acting ; 
but  where  no  relief  is  prayed,  and 
no  decree  asked  against  the  officer, 
it  is  not  necessary,  nor  usually 
expedient,  for  the  sheriff  to  answer. 
Brooke  V.  Lewis^  214 

2.  On  a  bill  filed  for  an  account  and 
to  execute  the  trust  created  by  a 
deed  absolute  on  its  face,  but  which 
in  point  of  *fact  was  executed  upon 
certain  trusts,  viz.  to  satisfy  the 
debts  of  the  grantor,  and  then  for 
the  use  and  benefit  of  his  family, 
the  widow  and  heirs  of  the  grantor 
are  not  only  proper  but  necessary 

rrties. 
persons  whose  interests  are  in- 
volved in  the  issue,  and  who  must 
necessarily  bo  affocted  by  the  de- 
cree, are  necessary  jjarties .  Pence 
V.  Btnce^  -57 


PARENT  AND  CHILD. 

1.  At  common  law  the  father,  in  the 
first  instance,  is  entitled  to  the 
custody  of  his  children,  but  courts 
will  exorcise  a  sound  di.«*cretion  for 
the  benefit  of  the  children  in  dis- 
posing of  their  custody. 

The  act  of  the  20th  of  March,  1800, 
has  materially  altered  the  rule  of 
the  common  law,  and  has,  to  a 
certain  extent,  deprived  the  court 
of  this  exercise  of  its  discretion  in 
disposing  of  the  custody  ol  child- 
ren. By  this  act  the  custody  of 
the  children  within  the  age  of 
seven  years  is  transferred  from  the 
father  to  the  mother. 

This  act  is  not  unconstitutional,  nor 
is  it  void  as  being  incompatible 
with  the  fundamental  principles 
of  government.  Bennett  v.  Ben- 
nett, 114 

2.  The  law  implies  no  promise  to  pay 
for  services  rendered  by  members 
of  a  family  to  each  other,  whether 
by  children,  parents,  or  other  rela- 
tives. 

The  rule  is  well  settled,  that  a  mere 
moral  obligation  constitutes  no  le- 
gal consideration  for  a  contract. 

A  widow  and  her  son  were  living  to- 
gether ;  the  former  performed  cer- 
tain services,  such  as  washing  and 
ironing,  Ac;  the  latter  contributed 
somewnat  to  the  support  of  the 
family.  The  mother  lent  to  tho 
son,  from  time  to  time,  small  sums 
of  money.  The  son,  having  become 
embarrassed,  executed  a  mortgage 
to  his  mother,  the  consideration  be- 
in^  theservicfiB  and  the  loans  afore- 
said. 

Held,  that,  as  against  creditors,  the 
loans  constituted  a  valid  considera- 
tion— contra  as  to  the  services.  Up- 
dyke  v.  Titus,  iSl 

3.  Courts  of  equity  may,  in  the  exer- 
cise of  a  sound  discretion,  refuse  to 
decree  the  specific  performance  of 
a  hard  bargain. 

A  father,  having  conveyed  his  entire 
estate  to  his  children,  upon  their 
stipulating  to  provide  for  their 
parents  a  comfortable  support  and 
maintenance  suitable  to  their  con- 
dition, wherever  they  or  either  of 
them  might  choose  to  reside,  a  spe- 
cific performance  of  the  contract 
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was  decreed  in  his  ftiror.  Chubh 
V.  Feckham,  207 

4.  It  is  a  well  settlMl  rule,  that  where 
services  are  rendered  gratuitously 
or  without  any  view  to  compensa- 
tion, but  in  the  hone  of  receiving 
a  legacy  or  deviio  from  the  person 
to  wliom  the  services  are  rendered, 
the  person  rendering  the  services 
can  recover  no  eompeusation  there- 
for. 

A  father  made  a  verbal  agreement 
with  his  youngest  son,  tliat  if  he 
would  remain  and  work  his  farm, 
and  support  and  maintain  him  dur- 
ing liis  life,  that  upon  his  death  the 
Bon  should  have  the  farm.  The  son 
remained  and  worked  the  farm,  for 
upwards  of  fifteen  years,  to  the 
satisfaction  of  the  father,  who  then 
becominjg  displeased  with  him,  con- 
veyed the  farm  to  his  two  other 
sous,  in  consideration  of  mainte- 
nance for  life.    //fW— 

1.  That  as  it  appeared  that  the  com- 
plainant's services  were  rendered 
to  hts  father  not  gratuitously,  but 
upon  a  distinct  understanding  be- 
tween himself  and  his  father  that 
he  should  be  compensated  for  his 
services,  and  that  tne  material  part 
of  that  agreement  was,  that  upon 
his  father's  de^ith,  provided  he  con- 
tinued t«  serve  and  provide  for 
him  during  his  life,  he  should  re- 
ceive the  homestead  farm,  that  the 
agreement  thus  proved  was  valid 
in  law. 

2.  That  part  performance  took  the 
case  out  of  the  operation  of  the 
statute  of  frauds. 

The  bill  in  this  case  permitted  to  be 
amended  after  final  hearinc,  so  as 
to  make  the  contract  alleged  agree 
with  that  proved.  Davison  v.  l)a- 
viion,  2i6 


PARTITION. 

1.  In  proceedings  for  partition,  where 
after  a  sale  o?  the  premises  the  wi- 
dow, who  was  entitled  to-  dower 
therein,  had  agreed  in  writing 
under  her  hand  and  seal,  accord- 
ing to  the  statutes  of  this  state, 
to  accept  in  lieu  of  her  said  dower 
such  sum  in  gross  as  the  Chancel- 
lor should  deem  rejwonable,  and 
then  having  died  before  distribu- 


tion, H  was  hdd,  that  ihe  right 
vested  in  the  widow  to  receive  a 
sum  in  gross  could  not  be  divested 
bv  her  death,  but  should  go  to  her 
children.  Held  further,  that  the 
value  of  the  widow's  interest  should 
be  ascertained  on  the  principles  of 
life  annuities. 

Where  the  estate  is  ordered  to  be 
sold,  and  the  widow  agrees  to  ac- 
cept a  gross  sum  in  lieu  of  dower, 
and  she  dies  before  a  sale  of  the 
premises,  her  estate  is  determined 
by  her  death,  and  her  children  can 
have  no  claim  to  any  portion  of 
the  proceeds  of  the  sale.  Maljord 
and  Wife  v.  Hiers,  13 

2.  In  partition  suits  the  costs  of  the 
proceeding,  as  well  as  the  partition 
Itself,  willbe  charged  upon  the  se- 
veral shares  in  proportion  to  their 
respective  values. 

Connsel  fees  do  not  properly  consti- 
tute a  part  of  the  costs  and  ex- 
penses to  be  charged  against  the 
owners  of  the  several  shares. 

T!ie  court  will  allow  to  the  commis- 
sioners such  sum  beyond  the  usual 
fees  fixed  by  the  statute  as  may  be 
proper. 

The  report  of  the  commissioners  de- 
signating the  boundaries  of  the 
several  lots,  with  the  map,  consti- 
tutes the  usual  return  ;  but  the  cost 
of  making  a  field  book  will  be  al- 
lowed. 

A  charge  for  drawing  the  return  is 
proper. 

The  cost  of  a  copy  of  th#  return  for 
record  in  the  county  clerk's  office 
allowed  in  this  case. 

A  share  may  be  subdivided  on  par- 
tition, and  the  costs  thereof  will 
be  charged  on  that  share.  Q>U4  v. 
CUes,  367 


PARTNERSHIP. 

1.  Wlien  a  partnership  is  dissolved 
by  mutual  consent,  t  determined 
by  the  will  of  either  party,  a 
€ourt  of  Chaacery  will  not  as  of 
course  assume  the  control  of  the 
business,  and  place  it  in  the  hands 
of  a  receivei.  This  countc  will  be 
taken  only  where  it  appears  neces- 
sary to  protect  the  interest  of  the 
parties.    Cox  v.  Peters  amiJ^7%son, 
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2.  Partnership  property  mnst  first  be 
applied  to  the  payment  of  the 
I>artner8hip  debts.  The  individual 
creditors  are  entitled  only  to  share 
the  net  residue  after  tlie  debts  of 
the  partnership  are  satisfied. 

Real  o-^tate,  although  the  title  stand.=* 
in  the  names  of  the  individuals 
composing  the  firm,  if  purrhasc-d 
with  the  monev  and  for  the  uses 
of  the  firm,  belongs  to  tlio  part- 
nership, and  is  liable  in  the  first 
place  to  the  partnership  debts. 

One  jmrtner  cannot  convoy  to  a  credi- 
tor of  his  own,  so  as  to  give  him 
a  preference  over  the  creditors  of 
the  firm,  his  undivided  interest 
in  the  real  estate  belonging  to  the 
firm,  although  the  title  to  such 
proi»erty  stands  in  the  individual 
names  .of  the  partners — such 
grantee  having  nottce  of  the  equi- 
table rights  of  tho  firm  in  the 
premises.    Matlack  v.  James,    12<i 

3.  K»^fusing  to  account,  excluding  a 
copartner  from  an  examination 
of  the  partnership  books,  and  from 
a  participation  in  the  profit;*  of  the 
business  although  breaches  of  duty, 
do  not,  standing  alone,  call  for  the 
interposition  ot  the  court  by  in- 
junction before  answer,  or  an  op- 
portunity of  hearing.  Petit  v. 
Checdier,  181 

4.  A  nice  or  doubtful  question  of  law 
will  not  be  decided  on  a  motion  to 
dissolve  an  injunction,  but  will  be 
reserved  for  the  final  hearing. 

An  injunction  restraining  interfer- 
ence with  the  complainant  in  the 
exercise  of  his  rights  as  a  partner 
of  the  defendants  will  be  dissolved 
on  the  clear  averment  in  the 
answer,  that  the  partnership  was 
dissolved  by  mutual  consent. 

Can  a  corporation  enter  into  a  copart- 
nership? Query,  Van  Kuren  v. 
Trenton  Lo.  Co.,  aO? 


PLEADING. 

1.  After  decree,  if  the  defendant  or 
his  representative  have  an  interest 
in  the  further  prosecution  of  the 
suit,  the  suit  may  be  revived  at  his 
instance. 

A  defendant  having  a  beneficial  in- 
terest may  exhibit  a  bill  of  revivor 


for  the  purpose  of  appealing  from 
decree. 

The  mere  fact  that  three  years  havo 
elapsed  since  the  signing  of  de- 
cree cannot  he  set  up  on  demurrer 
to  the  bill  of  revivor. 

The  objcxHion  arising  from  lapse  of 
time  is  a  mere  matter  of  limita- 
tion, which  muj?t  be  pleatlod,  even 
though  the  objection  a])pear  upon 
the  record.  IWr  v.  C(f(>krrou\    13^5 

2.  Matters  which  are  known  to  com- 
plainant before  the  decree  in  tho 
original  suit  will  not  support  a 
supph^mental  bill :  uor  will  mat- 
tors  which  have  arisen  since,  if 
they  arc  merely  cumulative  evi- 
denVe  of  the  charges  in  the  origi- 
nal bill. 

That  a  suj>plemental  bill  is  file<l  with- 
out authority  of  the  court  is  not 
matter  of  demurrer,  though  it  may 
on  that  ground,  in  the  discretion 
of  the  court,  be  dismissed. 

The  supplemental  bill  in  this  case 
held  to  be  multifarious.  Barricklo 
V.  The  Trenton  Mutual  Jnmurancc 
Com]>any,  15^ 

3.  If  a  billunike  a  demand  of  several 
matters  of  distinct  natures  against 
different  defendants  it  is  demurra> 
ble  for  multifariousness. 

So  if  a  joint  claim  against  two  de- 
fendants is  joined  in  the  same  bill 
with  a  separate  claim  against  one 
of  thew  only,  either  or  both  of  the 
defendants  may  demur  for  multi- 
fariousness.    Emam  v.  Wortman^ 

205 

4.  A  bill  of  interpleader  will  not  be 
sustiiined  unless  there  is  a  well 
founded  apprehension  of  danger 
from  conflicting  claims  to  the  fund 
in  dispute. 

Under  the  ciroumstances  of  this  case 
the  bill  was  retained,  but  no  costs 
allowed  out  of  the  fund.  BlaiT  v. 
Porter,  207 

5.  On  bills  of  interpleader  the  court 
disposes  of  the  questions  arising 
in  various  modes,  according  to  tho 
nature  of  the  uuestion  and  the 
manner  in  whioh  it  is  brought  be- 
fore the  court, 

If  at  the  hearing  the  qu^tion  be- 
tween the  defendants  is  ripe  for 
decision  tho  court  will  decide  it 
and  pronounce  a  ^ns^l  dooroe.  Ex- 
ecutors of  Oondici  v.  -Ki-f^ffi        375 

6.  A  bill  setting  up  an  suitable 
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chiim  to  dke  land  in  the  widow, 
and  praying  that  if  that  claim 
shall  Uuii  that  dower  may  be  as- 
nigned,  is  not  multifarious.  Sock- 
well  V.  Morgan,  384 

7.  Where  husband  and  wife  are  made 
d^efendants,  the  complainant  is  en- 
titled to  their  joint  answer.  Col- 
lard  v.  SMith,  43 

3-  Evidence  relative  to  matters  not 
Ftat^d  in  the  pleading  is  imperti- 
nent,    Vatuciver  v.  Bryan^        434 


PRACTICE. 

1.  Bill  amended  after  final  hearing. 
Davison  v.  Davison,  24() 

2.  A  decree  will  not  be  opened  on 
tha  uusunportod  affidavit  of  a  de- 
fendant tliat  the  complainant  ver- 
bally agreed  not  to  prosecute  the 
acti<)n.    Martk  v.  Ixtshtr,  253 

3.  Where  a  defendant  in  asking,  as  a 
a  matter  of  favor,  to  be  permitted 
to  defend,  neither  a  court  of  law 
or  of  equity  will  grant  the  request 
if  the  defence  rests  on  the  ground 
of  usury.    Marsh  v.  Lasher,       253 

4.  On  a  bill  filed  for  an  account  and 
to  execute  the  trust  created  by  a 
deed  absolute  on  its  fare,  but 
which  in  point  of  fact  was  exe- 
cuted upon  certain  trusU,  viz.  to 
satisfy  the  debt**  of  the  grantor, 
and  then  for  the  U!?e  and  benefit  of 
iiis  fiimily,  the  widow  and  heirs  of 
the  grantor  are  not  only  proper 
but  necessary  partie.s. 

All  T.»trsonfi  whose  interests  arc  in- 
volved in  the  is.<iue.  and  who  must 
necessarily  be  affected  by  the  de- 
cree, are  necessary  parties.  Pence. 
V.  Pence ^  257 

5.  In  a  foreclosure  suit,  when  an 
answer  has  been  fil«*d  by  a  junior 
encumbrancer,  which  neither  de- 
nies the  amount  claimed  nor  the 
order  of  priority,  an  order  of  re- 
ference cannot  be  made,  unloiw  by 
consent,  without  setting  the  cause 
down  for  hearing.  Wiright  v.  Mc- 
Kean,  259 

6.  Alimony. 

Application  to  increase  or  dimihish 
the  allowance  may  be  rnade  by 
}>«.^ t i t i 0 n .    Snovcr  v ,  Sn o ve r,         20 1 

7.  When  a  cause  in  a  divorce  suit  is 
referred  to  a  maater,  it  is  irregulai 


to  examine  a  witnees  before  u* 
other  master. 
A  divorce  will  not  be  decreed  upon 
proof  that  the  husband  went  away 
and  lived  apart  from  his  wife.  A 
mere  separation  cannot  be  consid- 
ered a  desertion  within  the  mean- 
ing of  the  statute.     Cook  v.  Cook, 

263 

8.  A  bill  of  interpleader  will  not  be 
sustained  unless  there  is  a  well 
founded  apprehension  of  danger 
from  confiicting  claims  to  the  fund 
in  dispute. 

Under  the  circumstances  of  this  case 
the  bill  was  retaine*!,  but  no  costs 
allowed  out  of  the  fund.  Blair  v. 
Porter,  2t)7 

9.  A  formal  traverse  of  material  mat- 
ters contained  in  the  bill  is  not  suf- 
ficient to  dissolve  an  -injunction. 
The  answer  must  be  full  and  satis- 
factory. 

A  creditor,  having^  exhausted  his 
remedy  by  execution  at  law,  has  a 
right  to  come  into  a  court  of  equity 
to  set  aaide  a  conveyance  alleged 
to  have  been  fraudulently  made 
by  his  debtor.     Brown  v.  FuUer, 

271 

10.  In  a  foreclosure  suit  the  subpoena 
was  returned  with  the  usual  affi- 
davit of  the  nonresidence  of  the 
defendant.  It  appeare<l  that  the 
defendant  had  separateil  from  his 
wife,  who  had  tone  with  her  chil- 
dren to  her  father,  the  complain- 
ant. The  defendant,  after  board- 
ing in  the  county  of  Hunterdon 
for  a  short  time,  left  the  state,  and 
was  confined  for  crime  in  the  yen- 
itentiary  of  Pennj*ylvania. 

Held,  that  the  actual  domicil  of  the 
wife  was  not  the  legal  d<miicil  of 
the  husband ;  nor  couM  it  be  re- 
garded, contrary  to  the  fact,  as  hia 
actual  residence  within  the  mean- 
ing of  the  statute  regulating  the 
service  of  process.  McPhcr^on  v. 
Jlousel,  ii5 

11.  The  court  will  not  ext4.'nd  the 
time  for  answering  in  order  to  ad- 
mit the  defence  of  usury. 

Where  the  time  has  been  extended 
by  order  of  the  court  without  no- 
tice to  complainant  the  court  will 
modify  the  order,  so  as  to  exclude 
the  defence  of  usury. 

WHien  after  the  time  for  answering 
has  expired,  the  complainant  grants 
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ftn  extension,  the  defence  of  tsaty 
will  not  be  permitted  to  be  set  op. 
Contra  where  such  consent  is  ffiven 
before  the  defendant  is  in  laches. 

Where  hiwband  and  wife  are  made 
defendants  to  a  bill  in  eauitv,  the 
husband  must  appear  for  Dot&,  and 
the  complainant  is  entitled  to  a 
joint  answer. 

If  the  husband  is  unable  to  put  in  a 
joint  answer,  or  if  the  wite  desire 
to  answer  separately,  or  the  hus- 
band is  not  in  a  situation  to  an- 
swer for  her,  an  order  for  a  sepa- 
rate answer  must  be  obtained. 

If  eitlier  husband  or  wife  answer  se- 
parately, without  an  order  author- 
izing it,  such  answer  will  bo  sup- 
presscil  as  irregular. 

The  answer  must  not  only  be  joint, 
but  must  be  sworn  to  by  the  wife, 
or  it  will  bo  irregular;  but  the 
irregularity  will  be  waived  by  the 
complainant  fihng  a  replication. 
Collard  V.  Smith,  43 

12.  A  decree  pro  confesso,  signed  after 
the  time  for  answering  has  ex[)ired, 
is  regular,  though  an  order  for  fur- 
ther time  to  answer  be  signed  and 
tiled  on  the  same  day  with  the 
signing  of  the  decreet 

And  when  the  order  for  time  is  moAa 
without  notice,  though  it  be  made 
to  appear  affirmatively  that  the 
order  was  signed  and  filed  prior 
to  the  signing  of  the  decree,  the 
complainant  will  be  entitled  to  the 
costs  of  proceeding  until  he  is 
served  with  a  copy  or  with  notice 
of  the  order. 

A  defendant  coming  in,  without  un- 
necessary delay,  by  motion  or  pe- 
tition, alter  a  decree  pro  confeMO 
regularly  taken,  will,  upon  any 
reasonable  ground  of  indulgence, 
be  permitted  to  answer  upon  pay- 
ment of  costs. 

But  if  it  appear,  upon  an  examina- 
tion of  the  answer,  that  it  contains 
no  valid  ground  of  defence  the  de- 
cree will'  not  be  opened.  Emeru 
V.  Downing^  ov 

13.  Where  a  party  comes  into  a  court 
of  equity  seeking  relief  against  a 
usurious  contract,  he  must  offer  to 
pay  the  sum  actually  due.  Ware 
V.  IbmkM  Adminutrators,        66 

14.  An  order  for  main tenanceoeTw/cni^j 
•   lite  will  not  be  made  in  behalf  of  a 

widow  on  her  bill  for  dower« 


Upon  general  principlet  alimony  or 
maintenance  is  not  allowed  except 
as  against  the  hosband  himself, 
and  that  only  as  incidental  to  a 
bill  for  divorce  or  other  relief 
against  the  hu«band<  JRockweU  v, 
MorgaTif  111> 

15.  After  a  decree  pro  confeBfo,  order 
of  reference,  ana  report  of  master, 
the  decree  will  be  opened,  and  tho 
defendant  lei  in  to  answer,  if  tho 
equity  of  the  case  requires  such  re- 
laxation of  the  rules  of  the  court. 
WUlidirnfon  v,  -Syjfefs,       '  182 

16.  Where  it  appears  that  by  the 
judgment  of  a  court  in  another 
state  between  the  same  parties,  all 
the  material  matters  of  e(juity  re- 
lied upon  by  the  complainant  in 
his  suit  in  this  court  are  adjudica- 
ted  and  settled,  the  bill  of  com- 
plaint will  be  dismissed. 

A  court  of  equity  will  not  permit  i\ 
party  who  has  had  his  riglits  fully 
invcHtigated  and  divided  in  » 
court  of  equity  in  anotlior  state  to 
avoid  a  final  decision  in  that  tri- 
bunal, and  to  raise  for  reinvesti- 
gation tlie  same  questions  on  the 
same  facts.  Jirown  v.  Lexington 
and  DanviUe  Ilailroad  Co.,         191 

17.  In  practice,  commissioners  ap- 
{K)inted  to  appraise  damages  and 
value  lands  taken  by  incorporated 
companies  by  force  of  their  char- 
ters have  freqnently,  if  not  un- 
formly,  united  the  value  of  the 
land  and  the  damages  in  the  same 
sum  without  discrimination. 

The  better  practice  would  be  to  dis- 
tinguish tne  value  of  the  land  from 
the  damages. 

It  is  well  settled  that  tho  appraise- 
ment includes  prospective  dam- 
ages resulting  naturally  and  di- 
rectly from  the  works  of  the  cora- 
panv  for  all  time  to  come.  Trenton 
WcUer  Power  Co.  v.  Chambera,  199 

18.  A  corporate  aggregate  must 
answer  under  the  seal  of  the  cor- 
poration. 

They  may  adopt  and  use  any  seal 
pfo  hoc  rice. 

If  th«*  seal  is  dispensed  with  it  should 
be  bjr  leave  ot  the  court  previously 
obtained  and  for  good  cause  shown. 
Ransom  v.  Sionington  iSavings 
Bank,  212 

19.  On  bills  to  restrain  the  execution 
of  process  or  the  performance  of 
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officia.1  acta  the  eberiff  is  made  a 
{>arty,  as  the  design  of  the  injunc- 
tion  is  to  reatraia  him  from  act- 
ing ;  but  where  no  relief  is  prayed, 
and  no  decree  asked  against  the 
officer,  it  is  not  necessary,  nor 
usually  expedient,  for  the  sheriff 
to  answer.    Brookn  v.  Lewis,     214 

20.  After  the  testimony  lias  been 
closed,  and  the  cause  regularly  set 
down  for  final  hearing,  the  court 
will  not  permit  a  supplementary 
answer  to  be  put  in,  unless  the  de- 
lay is  satisfactorily  accounted  for. 

It  should  appear  that  the  matter  of 
the  supnlomentary  answer  is  new, 
or  a  sunicient  reason  given  for  not 
having  it  in  the  original  answer. 

The  mortgage  sought  to  be  foreclosed 
was  given  to  secure  part  of  the 
consiueration  on  the  purchase  of 
the  mortgaged  premises.  The  title 
to  a  part  of  the  premises  failed. 
The  complainants  were  not  the 
vendors  of  the  premises  nor  the 
original  mortcagecs.  They  held 
the  mortgage  by  assignment,  exe- 
cuted prior  to  the  sale  of  the  premi- 
ses by  the  original  mortgagor  to 
the  defendant  Under  tnes^e  cir- 
cumstances, the  fact  that  the  title 
made  by  the  mortgagor  to  the  de- 
fendant, the  pre.sent  owner,  was 
defective,  can  in  no  Wise  affect  the 
rights  of  a  bona  fide  mortgagee 
under  a  mortgage  executed  prior 
to  the  conveyance.  S/nallwood  v. 
Lewin,  123 

21.  If  no  replication  has  been  filed 
the  facts  stated  in  the  answer  must 
be  taken  as  true  on  the  hearing. 

A  decree  rendered  against  the  com- 
plainant was  opened,  upon  it  ap- 
pearing that  the  cause  had  been 
submitted  to  the  court  by  the 
counsel  of  the  complainant  under 
the  misapprehension  that  an  an- 
swer to  the  replication  had  been 
filed. 

Had  the  counsel  upon  both  sides 
acted  under  the  same  misapjire- 
hension,  and  the  evidence  in  the 
cause  been  taken,  the  filing  of  the 
replication  would  have  been  re- 
garded as  a  mere  form,  and 
would  have  been  permitted  at  the 
hearing  as  a  matter  of  course. 
Gaskillw  Sine,  130 

22.  After  decree,  if  the  defendant  or 
his  representatiye  haye  an  interest 


in  the  farther  proeecatioa  of  tke 
suit,  the  suit  may  be  revived  at  his 
instance. 

A  defendant  having  a  beneficial  in- 
terest may  exhibit  a  bill  of  revivor 
for  the  purpose  of  appealing  from 
decree. 

The  mere  fact  that  three  years  have 
elapsed  since  the  signing  of  decree, 
cannot  be  set  up  on  demurrer  to 
the  bill  of  revivor. 

The  objection  arising  from  lapse  of 
time  is  a  mere  matter  of  hmita* 
tion,  which  must  be  pleaded,  even 
though  the  objection  appear  upon 
the  record.  Peer  v.  Cooterow,    136 

23.  After  a  sale  on  foreclosure  the 
court  will  compel  the  mortgagor, 
or  any  person  who  has  come  in 
posse.<^sion  under  him  pending  the 
suit,  or  whose  title  is  not  superior 
to  his,  to  deliver  up  the  possession 
of  the  premises,  and  will  not  drive 
the  purchaser  to  an  action  of  eject- 
ment. 

And  this  assistance  will  be  extended 
to  a  stranger  to  the  record  purchas- 
ing at  such  sale  as  well  as  to  the 
mortgagee. 

The  mode  of  proceeding  has  been  as 
follows,  viz.  1,  a  demand  of  posses- 
sion by  the  purchaser  of  the  ten- 
ant in  possession  accompanied  by 
an  exhibit  of  the  deed  from  the 
sheriff  or  master ;  2,  order  to  de- 
liver possession:  3,  injunction; 
and  4,  writ  of  assistance. 

The  exercise  of  the  power  rests  in  tho 
sound  discretion  of  the  court.  It 
will  never  be  exercised  in  a  case  of 
doubt,  nor  under  color  of  its  exer- 
cise will  a  question  of  legal  title 
be  tried  or  decided.  Schcnck  v. 
Q/nover,  220 

24.  Where  a  bill  has  been  dismissed 
or  demurrer  allowed,  and  another 
bill  is  filed  for  the  same  matter, 
this  court  will  stay  proceedings  in 
the  second  suit  till  the  costs  of  the 
former  are  paid.  Updike  v.  Bar- 
tie^,  231 

25.  In  case  a  bill  for  a  specific  per- 
formance of  an  agreement  for  the 
sale  of  land  containing  averments 
of  a  parol  enlargement  of  the  time 
of  payment,  possession,  and  the 
erection  of  permanent  improve- 
ments, the  iniunction  will  be  dis- 
solved upon  the  filing  of  an  answer 
denying  those  averments. 
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It  18  not  necaaaary  that  affidavits 
annexed  to  answers  should  be 
taken  upon  notice,  or  that  copies 
should  be  served  on  the  adverse 


Where  a 


bere  a  motion  is  made  to  dissolve 
an  iujunctioQ  upon  the  answer, 
'affidavits  annexed  to  the  answer 
can  only  be  read  iu  reply  to  affi- 
davits annexed  to  the  bill.  GhrUs 
V.  Oariss,  320 

26.  The  terms  of  a  contract  must  be 
clearly  proved  before  a  party  is 
entitled  to  a  decree  for  specific 
performance.  Lokerson  v.  Still- 
well,  357 

27.  When  the  ends  of  justice  require 
it,  the  injunction  will  be  continued 
to  the  hearing. 

If  the  defendant  is  absent  from  the 
countrv,  his  oath  to  the  answer 
must  DO  taken  under  a  commis- 
sion. 

Affidavits  annexed  to  an  answer  need 
not  be  taken  on  notice,  nor  is  it 
necessary  to  serve  copies,  unless 
in  special  cases,  under  the  rules 
of  the  court.    Stotesbury  v.  VaU, 

390 

28.  An  order  to  deliver  possession  to 
the  purchaser  of  mortgaged  premi- 
ses sold  under  a  decree  of  fore- 
closure will  be  made  only  upon 
notice  of  the  a'^plication  and  proof 
that  the  deed  was  shown  to  the 
tenant,  that  a  demand  of  posses- 
sion was  made,  and  that  the  tenant 
refused  to  comply. 

The  injunction,  as  well  as  the  attach- 
ment to  enforce  obedience  to  the 
order,  is  disused. 

Under  the  present  practice,  the  writ 
of  assistance  does  not  issue  of 
course,  but  upon  notice  of  the  ap- 
plication and  proof  of  the  services 
of  the  order  to  deliver  possession 
and  refusal  to  obey.  FackUr  v. 
WaHh,  395 

29.  To  effect  a  regular  service  of  an  in- 
junction, the  writ  itself,  under  the 
seal  of  the  court,  must  be  shown  to 
the  party  against  whom  it  issues, 
and  a  true  copy  thereof  delivered 
to  him. 

Personal  service  will  be  dispensed 
with  where  the  party  is  out  of  the 
state  or  cannot  be  found. 

The  modern  practice  is  for  the  court, 
by  special  order,  to  dispense  with 
personal  service  where  the  defend- 

VoL.  n.  8 


1  ant  avoids  the  service  of  the  writ, 
or  other  circumstances  render  such 
order  necessary  or  proper. 

The  court  will  punish  the  violation 
of  its  order  for  the  injunction 
though  the  writ  be  not  served,  if 
it  appear  that  the  defendant  knew 
of  its  existence. 

Where  the  defendant  and  his  wife 
were  nonresidents,  and  the  injunc- 
tion was  served  out  of  the  state  on 
the  husband,  and  proof  was  made 
that  the  wife  could  not  be  found, 
an  order  was  made  that  such  ser- 
vice should  be  deemed  valid,  and 
directing  a  copy  of  such  order  to 
be  served  at  the  dwelling  house  of 
the  defendants.  Hating  v.  Kauff- 
man,  397 

30.  Where  the  complainant,  being  a 
corporation,  sues  by  a  wrong 
name,  the  bill  may  be  amended  in 
this  respect  at  the  hearing.  Hobo- 
ken,  Building  Association  v.  Mar- 
im,  427 

31.  The  object  of  an  issue  out  of 
chancery  to  be  tried  by  a  iury  is  to 
inform  the  conscience  of  the  Chan- 
cellor, and  it  is  his  province  to  de- 
termine what  evidence  shall  be 
read  before  the  jury.  Black  v. 
Shreve,  456 

32.  The  action  of  the  Chancellor  on 
the  verdict  is  a  matter  resting  in 
his  discretion,  and  is  not  subject 
to  review  in  the  appellate  court. 

ib. 

33.  Where  a  sole  defendant  lives  out  of 
the  state,  and  no  foreign  publica- 
tion is  ordered  or  notice  given  to 
the  defendant,  costs  on  opening  the 
decree  ordered  to  abide  the  event 
of  the  court.     Oram  v.  Diinnison^ 

438 


PURCHASER. 
Su  Vendor  and  Pubchaser. 


RECEIVER. 

When  a  partnership  is  dissolved  by 
mutual  consent,  or  determined  by 
the  will  of  either  party,  a  Court  of 
Chancery  will  not  cm  of  course  as- 
sume the  control  of  the  business, 
and  place  it  in  the  hands  of  a  re- 
receiver.  This  course  will  be  taken 


690 


INDEX. 


only  wfa«re  it  Uppean  necessary  to  I  2.  Every  statate  is  hy  implicatioii  t 
protect  the  interest  of  the  parties.  I     repeal  of  all  prior  statates,  bo  fur 


Cox  V.  JPetenand  Johiwon^ 

In  matters  of   receivers'   accounts. 

Holeombe  v.  Ex'r§  of  Mokambe, 

417 


REMAINDER. 
When  held  to  be  vested. 


SALE. 


Briee  v. 

168 


The  rale  is  inflexible,  that  a  sale 
made  by  an  administrator,  or  any 
other  acting  in  a  fiduciary  capaci- 
ty, to  himself  or  for  his  benefit, 
will  be  held  void  at  the  instance 
of  the  party  prejudiced. 

The  remedy  m  equity  is  to  set  aside 
the  sale  on  equitable  terms,  and 
to  treat  the  administrator  as  a 
trustee  for  the  parties  in  interest. 
JiousUm  V.  Qtmdjf,  223 


SPECIFIC  PERFORMANCE. 

The  terms  of  a  contract  must  be 
clearly  proved  before  a  party  is 
entitled  to  a  decree  for  specific 
performance.  Lokereon  v.  Still- 
wtll,  357 

Courts  of  equity  may,  in  the  exer- 
cise of  a  sound  discretion,  refuse  to 
decree  the  specific  performance  of 
a  hard  bargain. 

A  father,  having  conveyed  his  entire 
estate  to  his  children,  upon  their 
stipulating  to  provide  for  their 
parents  a  comfortable  support  and 
maintenance  suitable  to  their  con- 
dition, wherever  they  or  either  of 
them  might  choose  to  reside,  a  spe- 
cific performance  of  the  contract 
vras  oecreed  in  his  favor.     Chubb 


V.  Ftckham, 
See  Garus  v.  Qariis, 


STATUTES. 
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320 


.  A  mortgagee  is  a  purchaser  within 
the  statute  of  frauds.  Lavalette  v. 
Thomii9Qn,  274 


as  it  is  repugnant  thereto. 

If  a  subseoinent  statute  be  not  re- 
pujgnant  m  all  its  provisions  to  a 
prior  one,  yet  if  it  was  clearly  in- 
tended to  prescribe  the  only  rale 
that  shoula  govern  in  the  case  pro- 
vided for  it  repeab  the  original 
act. 

But  unless  the  latter  statate  is  mani- 
festly inconsistent  with  and  repug- 
nant to  the  former,  both  remam  m 
force. 

There  is  nothing  in  the  act  to  es- 
tablish the  city  of  Elizabedi 
which  expressly  or  by  necessary 
implication  supersedes  the  tmstees 
of  the];  incorporated  school  district 
or  abrogates  their  rights  of  pro- 
perty, ludustrial  Scnool  DiitriH 
V.  Whitehead,  290 

3.  By  the  New  Jersey  statute  of 
March  12,  1851,  the  words  **  dying 
without  issue''  are  made  to  denote 
a  definite  failure  of  issue.  Uneu* 
torg  of  Cbndiet  v.  King,  375 

4.  A  parol  surrender  of  demised 
premises,  although  invalid  at  law 
by  reason  of  the  statute  of  frauds, 
will  be  sustained  in  equity  when 
consummated  by  a  delivery  of  the 
countermart  of  the  lease,  the  key 
of  the  awelling,  and  the  posses- 
sion of  the  premises  to  the  landlord. 
Stotefburyv.  Vail,  390 

5.  Liabilities  voluntarily  incurred  by 
a  married  woman  will  be  charged 
upon  her  separate  estate,  but  she 
cannot  by  her  contract  make  her- 
self personally  liable. 

The  act  of  1857,  which  provides  that 
a  feme  covert  mav  covenant  as  to 
the  title  of  her  lands,  affords  the 
strongest  legislative  construction 
that  tne  act  of  18o2  does  not  by 
necessary  implication  confer  upon 
her  the  right  to  dispone  of  her  real 
estate,  or  to  make  contracts  in  re- 
gard to  it. 

A  contract  entered  into  by  a  married 
woman  for  the  sale  of  her  estate 
cannot  be  enforced. 

But  equity  will  charge  her  separate 
property  with  '  the  repayment  ot 
money  advanced  to  the  wife,  at  her 
instance  and  for  her  benefit,  or  on 
account  of  her  estate.  iV/tfc:  v.  Si- 
moruan,  2i*2 
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6.  The  act  of  20tli  March.  1860, 
giving  the  custody  of  children 
under  seven  years  of  a^e  to  the 
mother,  is  not  unconstitutional. 
Bennett  v.  BenneU,  114 

7.  Mechanics'  lien  under  the  statute 
takes  priority  upon  the  building 
over  a  prior  mortgage  upon  the 
land.  Newark  Lime  and  Cement 
Co.  v.  Morrison,  133 

8.  By  force  of  the  statute,  a  decree 
directing  a  conveyance  to  be  made 
vests  the  estate.    Frict  v.  Sisson^ 

168 

9.  A  loan  made  on  the  8th  of  May, 
1856,  the  lender  living  in  Essex 
and  the  borrower  in  Middlesex, 
the  land  lying  in  the  latter  county 
— held  not  to  be  usurious  as  the 
law  then  stood.    Marsh  v.  Lasher, 

254 

10.  See  Usury,  4 


STOCK. 

Shares  in  a  corporation,  whose  char> 
ter  provides  that  the  capital  stock 
of  tne  company  shall  be  deemed 
personal  estate,  and  "  be  transfer- 
able upon  the  books  of  the  said 
corporation,"  can  be  effectually 
transferred  as  collateral  security 
for  a  debt,  as  against  a  creditor 
of  the  bailor  who  attaches  them 
without  notice  of  any  transfer,  by 
a  delivery  of  the  certificates  there- 
of, together  with  a  blank  irrevo- 
cable power  of  attorney  for  the 
transfer  thereof  from  the  bailor  to 
the  bailee. 

M.  delivered  to  the  oomplainants  the 
certificates  of  certain  stock  of  a 
corporation,  accompanied  by  a 
power  of  attorney  irrevocable  for 
the  transfer  thereof,  as  collateral 
security  for  certain  of  his  notes, 
and  the  renewals  thereof.  The 
charter  of  said  corporation  pro- 
vided that  its  capital  stock  should 
be  deemed  personal  estate,  and  "  be 
transferable  upon  the  books  of  said 
corporation:"  and  further,  "that 
books  of  transfer  of  stock  should 
be  kept,  and  should  be  evidence  of 
the  ow^nership  of  said  stock  in  all 
elections  and  other  matters  sub- 
mitted to  the  decision  of  the  stock- 
holders of  said  corporation."  A 
creditor  of  M.  then  levied  an  at- 


tachment upon  this  stock.  Eeld^ 
that  the  transfer  to  the  complain- 
ants was  effectual  as  against  such 
attaching  creditor.  The  Broadway 
Bank  y.  McElrath,  24 


STREET. 


Set  Injukction, 

NuiSAiTCfi. 


SUBROGATION. 


To  entitle  a  party  who  pays  the 
debt  of  another  to  the  rights  of  the 
creditor  by  subrogation,  the  debt 
must  be  paid  at  the  instance  of 
the  debtor,  or  the  person  paying  it 
must  be  liable  as  surety  or  other- 
wise for  its  payments  WiUon  v. 
Brown,  277 

SURRENDER. 

A  parol  surrender  of  demised  premi- 
ses, although  invalid  at  law  bv 
reason  of  the  statute  of  frauds,  will 
be  sustained  in  equity  when  con- 
summated  by  a  delivery  of  the 
counterpart' of  the  lease,  the  key 
of  the  dwelling,  and  the  posses- 
sion of  the  premises  to  the  land- 
lord. 

In  such  case  the  court  will  enjoin 
the  collection  of  the  after  accruing 
rent.    Stotesburyv,  Vail,         390 


TENDER. 

Must  be  unconditional.    Moore  v. 
VaU,  299 


TRUSTEES  AND  TRUSTS. 

1.  The  law  is  well  settled  in  this 
state,  that  when  executors  jointly 
settle  their  final  account  they  are 
jointly  liable  for  the  balance  so 
ascertained. 

In  such  case  the  parties  interested 
may  rely  on  the  settlement,  and 
are  not  driven  to  a  discovery  in 
whose  hands  the  funds  are  or  in 
what  proportion  the  executors  are 
liable. 
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If  a  trustee,  hy  his  own  negligence, 
Bufl'ers  hi«  cotrustee  to  receive  and 
waste  the  trust  fund,  when  he  had 
the  means  of  preventing  such  re- 
ceipt and  waste  by  the  exercise  of 
reasonable  care  and  -diligence,  he 
will  in  ^^ucll  case  be  held  personally 
re?]»onsible  for  the  loss.  Laroe  v. 
Ihuf/lass,  308 

2.  Amount  of  coramissiwi  to  be  al- 
lowed guardian  and  receivers. 

A  trustee  has  no  right  to  subject  the 
trust  fund  unnecessarily  to  charges 
for  counsel  fees.  Jlolcombe  v.  Iiol- 
combe,  415 

3.  A  conveyance  to  the  grantees  and 
their  heirs,  for  the  use  of  the 
grantees  and  their  heirs  in  trust 
lur  the  persons  beneficially  inter- 
ested, does  not  rest  the  legal  es- 
tate in  the  latter  by  yirtne  of  the 
statute  for  transferring  uses  into 
po.S!*es.sion.  Price  v.  Sisiorit        168 

4.  When  the  deed  is  thus  technically 
drawn  the  trustees  take  the  le^al 
estat*.'  by  virtue  of  the  limitation 
withnut  the  aid  of  any  reasoning 
derived  from  the  nature  of  the  es- 
tate-, ib. 

5.  In  construing  limitationa  of  trusts 
courts  of  equity  adopt  the  rule  of 
law  applicable  to  legal  estates,  ib. 


USURY. 

1.  The  court  will  not  extend  the  time 
for  answerinj^  in  order  to  admit 
tlie  defence  ot  usury. 

Where  the  time  has  been  extended 
by  order  of  the  court  without  no- 
tice to  comj)lainant  the  court  will 
modify  the  order,  so  as  to  exclude 
the  defence  of  usury. 

When  after  the  time  for  answer- 
ing has  expired,  the  complainant 
grants  an  extension,  the  defence  of 
usury  will  not  V>e  permitted  to  be 
set  up.  Contra  wnore  sucli  con- 
sent is  given  before  the  defendant 
is  in  lachf^a. 

W^here  husband  and  wife  are  made 
defendants  to  a  hill  in  eouity,  the 
husl)and  must  appear  for  ooth,  and 
the  complainant  is  entitled  to  a 
joint  answer. 

If  the  husband  is  unable  to  put  in  a 
joint  answer,  or  if  the  wile  desire 
to  answer  separately,  or  the  hus- 


band is  not  in  a  sitaatlon  to  an- 
swer for  her,  an  order  for  a  sepa- 
rate answer  must  be  obtained. 

If  either  husband  or  wife  answer 
separately,  without  an  order  au- 
authorizing  it,  snch  answer  will 
be  suppressed  as  irregular. 

The  answer  must  not  only  be  joint, 
but  must  be  sworn  to  by  the  wife, 
or  it  will  be  irregular ;  out  the  ir- 
regularity will  be  waived  by  the 
complainant  filing  a  replication. 
CoUard  v.  Smith  and  Wife,         43 

2.  A  bond  valid  in  its  inception  is 
not  rendered  invalid  by  the  subse- 
quent receipt  of  usurious  interest. 

If  after  the  completion  of  the  con- 
trapt,  a  part  oi  the  loan  is  with- 
held as  a  premium  for  the  loan,  in 
violation  of  the  agreement,  the 
contract  is  not  thereby  rendered 
usurious. 

Where  a  party  comes  into  a  court  of 
equity  seeting  relief  against  a 
usurious  contract,  he  must  offer  to 
pay  the  sum  actually  due.  Wart 
V.  Thompson's  Admmistrators^    66 

3.  Where  a  defendant  is  asking,  as  a 
matter  of  favor,  to  be  permitted  to 
defend,  neither  a  court  of  law  or 
of  equity  will  grant  the  request  if 
the  defence  rests  on  the  ground  of 
usury. 

Usury  IS  not  regarded  as  an  equitable 
deicnce. 

A  loan  made  at  seven  per  cent,  on 
8th  of  May,  1856,  the  lender  liv- 
ing in  Essex,  and  the  borrower  in 
Middlesex,  the  land  lying  in  the 
latter  county,  held  not  to  be  usuri- 
ous as  the  law  then  stood.  Mar$h 
V.  Lasher,  •  253 

4.  To  legalize  the  taking  of  seven  per 
cent,  mtorest  on  contracts  by  vir- 
tue of  the  supplements  to  the  act 
concerning  usury-,  the  contract 
must  be  actually  made  within  one 
of  the  districts  specified  in  the  act. 
McMurtry  v.  Giveaiu,  351 

VENDOR  AND  PURCHASER. 

1.  An  innocent  purchaser  is  not  lia- 
ble to  a  latent  equity  of  which  he 
was  ignorant.  LavafctU  v.  Thomp- 
son, 274 

2.  A  mortgagee  is  a  purchaser  within 
the  statute  of  frauds.  ib. 
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3.  Where  the  owner  of  a  spring  lot,  and 
of  a  paper  mill  on  another  tract,  by 
an  artificial  arrangement  conveys 
the  water  to  the  mill,  and  then  sells 
the  spring  lot,  the  purchaser  takes 
it  subject  to  the  burthen. 

The  principle  is,  that  where  the 
owner  of  two  tenements  sells  one 
of  them,  the  purchaser  takes  the 
t^jnement,  or  portion  sold,  with  all 
the  benefits  and  burthens  which 
apncar  at  the  time  of  the  sale  to 
belong  to  it,  as  between  it  and  the 
j)roperty  which  the  vendor  re- 
tains.   ISeytnour  v.  Lewis,  439 

4.  Where  one  purchases  land,  and  as- 
sumes in  his  deed  to  pay  off  a  bond 
and  mortgage  of  his  grantor  to 
which  such  land  is  subject,  he 
thereby  becomes  a  surety  in  re- 
spect to  the  mortgage  debt.  Klap- 
worth  V.  Dressier,  G2 


WIDOW. 

In  proceedings  for  partition,  where 
alter  a  sale  of  the  premises  the  wi- 
dow, who  was  entitled  to  dower 
therein,  had  agreed  in  writing 
under  her  hand  and  seal,  accord- 
ing to  the  statutes  of  this  state, 
to  accept  in  lieu  of  her  said  dower 
such  sum  in  gross  as  the  Chancel- 
lor should  deem  reasonable,  and 
then  having  died  before  distribu- 
tion, it  was  held^  that  the  right 
vested  in  the  widow  to  receive  a 
sum  in  cross  interest  could  not  be 
divested  by  her  death,  but  should 
go  to  her  children.  Held  further^ 
that  the  value  of  thewidow^s  inter- 
est should  be  ascertained  on  the 
{>rinciples  of  life  annuities, 
lere  the  estate  is  ordered  to  be 
sold,  and  the  widow  agrees  to  ac- 
cept a  gross  sum  in  lieu  of  dower, 
and  she  dies  before  a  sale  of  the 

{)remi8es,  her  estate  is  determined 
)y  her  death,  and  her  children  can 
have  no  claim  to  any  portion  of 
the  proceeds  of  the  sale.  Mulford 
and  Wife  v.  ITiere,  13 


WILLS. 


1.  Where  the  terms  of  a  beauest  of 
personalty  are  such  as  would,  in  a 
deviise  of  real  estate,  create  an  es- 
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tate  tail  in  the  devisee,  it  operates 
as  an  absolute  gift  of  the  person- 
alty, and  a  bequest  over  on  the 
failure  of  issue  of  the  first  taker  is 
void. 

Where  the  gift  is  to  A.  and  his  issue, 
or  to  A.  and  the  heirs  of  his  body, 
and  the  limitation  over  is  upon  an 
indefinite  failure  of  issue,  the  estate 
vests  absolutely  in  the  first  taker. 

But  where  tlie  limitation  over  is 
upon  a  definite,  not  an  indefinite 
failure  of  issue,  the  first  legatee 
takes  an  estate  for  life  only,  and 
the  limitation  over  is  good.  And  it 
is  immaterial  in  such  case  whether 
the  gift  to  the  first  taker  bo  of  the 
subject  itself  or  only  of  the  use. 

The  law  requires  wills,  both  of  real 
and  personal  estate,  to  be  in  writ- 
injg,  and  parol  evidence  is  not  ad- 
missible to  add  to,  contradict,  or 
vary  their  contents.  Cleveland  v. 
Havens,  101 

2.  Words  in  a  will,  which  if  applied  to 
real  estate  would  create  an  estate 
tail  will,  vest  personal  estate  abso- 
lutely in  the  legatee. 

Consequently  a  bequest  of  personal 
property  to  take  effect  on  tne  death 
of  tiie  first  legatee  without  issue,  or 
on  the  failure  of  heirs  of  his  body, 
without  other  restriction,  is  too 
remote. 

But  it  is  equally  well  settled  that  a 
legacy  of  a  chattel  interest  gene- 
rally, or  for  life,  or  for  any  num- 
ber of  lives  in  being,  and  limit- 
ation over  upon  the  failure  of  issue 
confined  to  twenty-one  years  after 
a  life  in  being,  is  good. 

A  testator  bequeathed  the  interest  of 
the  fund  to  his  wife  during  her 
life,  and  upon  her  death  he  gave 
the  fund  to  his  two  sisters,  £liza 
and  Susan,  in  equal  shares,  "  dur- 
ing their  lifetime,"  and  upon  the 
death  of  either  of  them  to  the  sur- 
vivor, *'  for  her  lifetime  ;**  but  if 
both  or  either  of  them  should  die 
leaving  a  child  or  children,  the 
share  of  each,  "  so  bequeathed  for 
her  lifetime  only,"  to  go  to  her 
child  or  children.  If  one  should 
die  leaving  a  child  or  children,  and 
the  other  should  die  leaving  no 
child,  the  shares  of  both  to  eo  to 
such  child  or  children.  If  both 
should  die  "leaving  no  heir  or 
heirs,  the  shares  of  both  to  go  to 
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the  children  of  testator's  gistor  Au- 
gusta; but  shoulil  she  ha^ie  no 
children  living  at  the  time  the 
above  beq^ueatri»*d  proj^erty  should 
have  lawtully  gone  ■  from  the  pos- 
session of  tht*  tf.'stator's  wife,  and 
also  from  the  po^ssession  of  either 
or  both  of  her  sisters,  Eliza  and 
Susan,  then  tlie  i>roperty  bequeath- 
ed to  become  th«  property  of  all 
tlie  other  legal  representatives  of 
the  testator. 

lldd,  that  the  bequest  over  upon  the 
death  of  the  testator's  sisters  was 
not  upon  their  <A'.i</t  without  Umc 
or  upon  the  foilvre.  of  ifsmt,  but 
upon  tlieir  «lyiii«  "leaving  no 
children,"  an«l  that  those  terms 
import  leaving  no  children  at  the 
death  of  the  It'gatoe. 

Also,  the  beqiu.'st  being  upon  the 
death  of  either  of  the  sisters  with- 
out issue  **  to  thf  ifurvivorif,''  it  im- 
jK)rts  tliat  tlie  testator  intended 
the  bequest  to  take  effect  upon  a 
definite  failure  of  issue,  ana  con- 
sequently the  sisters  take  only  the 
use  of  tlie  fund  for  life.  Fa'irchild 
V.  Cram,  105 

3.  Testatrix  was  possessed  of  personal 
and  real  estate,  and  bv  her  will  di- 
rected the  latter  should  be  sold  by 
her  executors,  and  after  giving 
numerous  pecuniary  legacies,  prin- 
cipally among  her  relatives  and 
the  relatives  of  her  deceased  hus- 
band, she  added,  "and  if  there  is 
anything  over  and  above  left,  let 
it  "be  equally  divided  among  all 
the  heirs." 

llcbl,  that  the  word  heirs,  in  the 
above  connection,  means  "next  of 
kin." 

Where  money  or  pergonal  property 
is  bequeathed  to  the  heirs  of  A. 
or  to  the  heirs  of  the  testator,  if 
there  be  nothing  in  the  will  show- 
ing that  the  teiftator  used  the  word 
in  a  different  sen«e.  the  next  of  kin 
are  entitled  to  claim  under  the  de- 
scription as  the  j>ersons  appointed 
by  law  to  succt*ed  to  personal  pro- 
j/erty. 

It  is  also  a  well  settled  rule  in  equity 
tliat  where  lan<h  are  directed  to  be 
converted  into  money,  and  the 
prcK'eeds  given  as  a  legacy,  it  will 
be  treated  a.-*  a  legacy  of  personal 
estate. 

Where  the  property  under  a  bequest 


§  asses  to  the  penons  entitled  Hfi- 
er  the  statute  of  distributions  to 
receive  it,  in  the  absence  of  any 
express  directions  in  the  will  it  • 
will  go  in  the  proportions  pre- 
scribed by  the  statute.  In  such 
case,  where  they  are  not  all  in 
equal  degree  the'children  of  a  de- 
ceased parent  will  take  by  right  of 
representation  per  tierpti,  and  not 
per  capita. 
But  in  tliis  case  the  direction  being 
that  the  fund  shall  be  divided 
equally  among  all  the  hein*.  the 
direction  must  prevail,  and  the  le- 
gatees take  per  capita.  Scudder  v. 
Vanarsdale,  109 

4.  When  the  "  interest"  or  **  produce" 
of  a  fund  is  bequeathed  to  a  lega- 
tee, or  in  trust  for  him  without 
any  limitation  as  to  continuance, 
the  ])rincipal  will  be  regarded  as 

'bequeathea  also.     Craft  and  others 
v.  The  JExecutors  of  ifnook,         121 

5.  When  legacies  are  directed  to  be 
paid  out  oi  the  estate  of  the  testator, 
the  real  estate  is  charged  with  the 
legacies. 

So  when  the  lands  are  devised  to 
the  executors,  who  are  directed  to 
pay  the  legacies. 

The  general  rale,  that  a  legacy  bears 
interest  from  the  time  it  is  paya- 
ble, admits  of  an  exception  where 
a  legacy  given  by  a  parent  to  a 
minor  child  is  made  payable  at  a 
future  day,  and  no  provision  is 
made  for  tno  support  of  the  legatee 
in  the  meantime. 

Interest  not  allowed  under  the  lan- 
guage of  the  will  in  question  and 
tne  circumstances  of  the  case,  (hx 
et  MX.  V.  Corkendall,  138 

6.  The  testator  directed  his  real  and 
personal  estate  to  be  divided  into 
fonrteen  equal  parts,  and  deviseti 
and  bequeathed  one  fourteenth 
part  to  his  son  James,  disposing  of 
the  residue  among  his  other  chil- 
dren. By  a  subsequent  clause  in  his 
will,  the  testator  ordered  that  from 
the  value  of  the  estate  devised  and 
bequeathed  to  his  children,  his  ex- 
ecutors should  deduct,  respective- 
ly, the  amount  of  "money  here-. 

!      to  fore  paid   and  advanco^f   to   or 
for  either  of  my  said  children,  or 
I      to  either  of  the  husbands  of  my 
I      said  daughters,  and  all  other  mo- 
neys ana  accounts  in  which  they 
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may  be  severally  indebted  to  me 
at  the  time  of  my  decease." 

At  the  time  of  testator's  death  James 
was  indebted  to  him. 

James'  share  in  the  land  devised  un- 
der the  will  was  claimed  by  virtue 
of  an  assignment  which  he  had 
made,  and  also  b^r  force  of  a  sher- 
itf 's  sale  under  a  judgment. 

Held,  that  the  claim  of  the  executors 
to  deduct  the  debts  due  the  estate 
from  James'  share  of  the  proceeds 
of  lands  sold  under  proceedings  in 
partition  was  paramount  to  the 
rights  acquired  oy  the  assignment 
or  the  sheriff's  sale.  Smith  v.  Smith, 
'    164 

7.  A  testator  devised  as  follows,  viz, 
"Item.  I  give  and  bequeath  to 
my  beloved  wife  the  use  and  ben- 
efit of  my  home  farm  on  which  I 
now  live  as  long  as  she  remains  my 
widow.  At  her  marriage  or.  tie- 
cease,  I  will  that  the  aforesaid  farm 
be  sold  at  one  or  two  years'  credit. 
Item.  I  give  and  bequeath  also  to 
my  beloved  wife  Mary  five  hun- 
dred dollars  of  the  money  arising 
out  of  the  sale  of  said  farm."  By 
a  subsequent  clause,  the  testiitor 
gave  as  follows :  "  Item.  I  give 
and  bequeath  to  my  beloved  wife 
Mary  one  hundred'  dollars  out  of 
the  personal  estate." 

Held,  that  the  bequest  of  five  hun- 
dred dollars  to  the  wife  was  vested 
at  death  of  testator,  and  at  her 
death  passed  to  her  personal  repre- 
sentatives.    Owen  v.  Owen,       188 

8.  Where  lands  are  devised  to  a  wo- 
man and  her  children,  she  having 
children  living  at  the  time  of  the 
devise,  the  word  "children"  must 
be  taken  as  a  word  of  purcha$e, 
and  the  children  take  a  joint  es- 
tate with  the  mother.  A  provision 
that  the  devisee  shall  pay  an  an- 
nuity for  the  life  of  another  is  suf- 
cient  at  the  common  law  to  enlarge 
a  life  estate  to  a  fee  simple. 

A  testator  bequeathed  the  rest,  resi- 
due, and  remainder  of  his  real  and 
personal  estate  to  his  grand  daugh- 
ter and  her  children,  provided  she 
should  pay  to  S.  tlio  sum  of  $40 
during  her  natural  life,  and  should 
paint  and  keep  in  good  repair  the 
fence  around  his  burial  lot.  At 
date  of  will  and  at  the  death  of  the 
testator  the  grand  daughter  had 


two  children  living,  a  son  and  a 
daughter.  In  a  previous  part  of 
the  will  provision  was  made  for 
the  son  of  the  grand  daughter, 
the  fund  being  withheld  from  him 
until  he  attained  twenty-one. 

Held,  thai  the  property-included  in 
the  residuary  clause  went  exclu- 
sively to  the  grand  daughter. 

JSeld  mrther,  that  her  estate  in  the 
lands  was  a  fee  simple,  and  not  a 
fee  tail. 

There  was  a  codicil  to  the  above  will, 
as  follows:  "I,  D.  J.,  wake  this 
codicil  to  my  last  will  and  tessta- 
ment,  that  is'  I  sell  unto  C.  S.  my 
tavern  house  and  lot,  with  one- 
third  of  the  lot  behind  the  barn, 
for  the  sum  of  $6951),  provided  he, 
the  said  C.  S.,  satisfies  my  execu- 
tors as  to  the  payment  of  the 
same."  Held,  that  the  design  of 
the  codicil  was  to  empower  the  ex- 
ecutors to  convey  the  land  which 
the  testator  had  agreed  to  sell  up- 
on the  payment  by  the  vendee  of 
the  purcliase  money. 

It  is  not  •  competent  for  the  purcha- 
ser to  show  oy  parol  evidence  that 
the  scrivener 'wno  drew  the  codicil 
made  a  mistake,  and  that  he  was 
to  have  two-thirds  of  the  lot  be- 
hind barn.  Jones'  Executors  v. 
Jones,  236 

O.When  an  annuity  is  charged  on  real 
estate  the  rule  is,  that  it  does  not 
commence  until  the  devisee  of  such 
estate  is  entitled  to  the  possession 
thereof. 

This  principle  is  applicable  where  a 
sum  of  money  is  charged  on  land 
in  which  the  testator  liad  only  a 


reversion. 


The  lapse  of  twenty  years  without 
payment  or  allowance  of  principal 
or  interest  of  a  legacy  will  raise 
a  presumption  of  payment,  hut 
sucn  presumption  may  be  over- 
come Dv  evidence. 

The  wife^s  right  of  dower  will  be 
protected  as  against  post  nuptial 
mortgages  not  executed  by  her. 
Hayes  and  JM/e  v.  WhiUtll,       241 

10.  The  personal  estate  alone  is  liable 
for  the  payment  of  legacies,  unless 
the  land  is  by  the  will  made  charge- 
able either  expressly  or  by  clear 
implication. 

Parol  evidence  of  the  declarations 
of  the  testator  is  not  admissible  to 
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show  an  intention  to  charge  lega- 
cies upon  the  land. 

That  the  personal  estate  is  not  saffi- 
cient  to  pay  the  legacies  will  not 
of  itself  make  the  land  chargeable. 
Masmker  v.  Maataker,  2iri  . 

11.  The  expression  in  a  will  *'dyinc  j 
without  lawful  issue,"  under  a  well ' 
settled  rule  of  law,  imported  an  in- 1 
definite  failure  of  issue.  i 

Personal  property  could  not  be  lim- 
ited oyer  on  so  remote  a  contin- ; 
gency,  and  consequently  under  I 
such  a  gift  of  a  personal  chattel  . 
the  legatee  took  the  absolute  pro-  '< 
perty.  | 

But  by  the  New  Jersey  statute  of  ■ 


.  March  12th.  1861.  the  words  '*  dy- 
ing without  issue  "  and  similar  ex- 
pressions are  made  to  denote  a  de- 
finite  failure  of  issue,  so  that  the 
will  bf  a  person  dying  since  that 
act*  went  into  effect,  thus  limiting 
personal  proj)erty,  will  pass  to  the 
leffatee  only  a  defeasible  interest, 
which  will  cease  upon  his  dying 
without  leaving  issue  at  his  death. 
Where  one  legacy  is  given  as  a  mere 
substitute  for'anouier  the  substi- 
tuted gift  is  subject  to  the  incidents 
of  the  original  gift,  although  not 
so  expressed  in  the  testamentary' 
instrument.  Extcuiort  of  Condicf 
V.  Kirifr  *  375 


